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COURT  OF  COMMON  PLEAS, 
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COURT  OF  EXCHEQUER  CHAMBER 

ON  ERBOB  AND  APPEAL  FROM  THE  COURT  OP  COMMON  PLEAS, 

IN   AND   AFTER 

MICHAELMAS  TEEM,  XXX  VICTORIA, 


WORTH  V.  GILLING  and  Another.  Nov.  2. 

Animals — Negligence — Negligently  keeping  a  ferocious  Dog — Scienter/ 

It  is  not  necessary,  in  order  to  sustain  an  action  against  a  person  for  negligently 
keeping  a  ferocious  dog,  to  shew  that  the  animal  had  actually  bitten  another 
person  before  it  bit  the  plaintiff:  it  is  enough  to  shew  that  it  has,  to  the  know- 
ledge of  its  owner,  evinced  a  savage  disposition,  by  attempting  to  bite. 

The  declaration  stated  that  the  defendant's  unlawfully  kept  a 
dog  of  a  fierce  and  mischievous  nature,  well  knowing  that  the  said 
dog  was  of  a  fierce  and  mischievous  nature  and  acGushmed  to  lite 
mankind  (1),  and  that  the  said  dog,  whilst  the  defendants  so  kept 
the  same,  attacked  and  bit  the  plaintiff,  whereby  the  plaintiff  was 
woonded,  &c.,  and  was  prevented  from  carrying  on  his  business, 
and  incurred  expense  for  medical  and  other  attendance,  &c. 

The  defendants  pleaded, — ^first,  not  guilty,— secondly,  that  they 
at  the  said  time  when  &c.  cavefully  and  properly  kept  the  said 
dog  chained  up  on  their  own  land  for  the  protection  of  their 

(1)  The  words  in  italics  were  added  by  way  of  amendment  at  nisi  prius. 
ToL.  U-  B  2 
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1866        property,  and  that  the  plaintiff  at  the  said  time  when  &c.  was 


WoBTH  trespassing  on  the  said  land  without  the  leave  of  the  defendants, — 
Gnloro  *l^M^ly>  ^  similar  plea,  but  alleging  that  the  plaintiff,  haying 
notice  of  the  premises,  carelessly,  negligently,  and  improperly 
went  near  to  the  said  dog,  and  that  the  injury  complained  of  was 
caused  by  his  own  negligence  and  want  of  due  and  proper  care. 
Issue. 

The  cause  was  tried  before  Willes,  J.,  at  the  last  summer  assizes 
at  Hertford.  It  appeared  that  the  defendants,  who  were  engravers 
and  watch-dial  finishers  in  the  neighbourhood  of  Glerkenwell,  had 
their  workshops  and  counting-house  in  a  paved  yard  having  an 
entrance  in  the  public  street  which  was  common  to  two  or  three 
other  tenants  of  premises  in  the  same  yard ;  that,  for  the  protec- 
tion of  their  property,  the  defendants  kept  a  dog  which  was 
chained  to  a  kennel  at  one  side  of  the  yard ;  that  the  yard  was 
about  twenty  feet  wide,  and  the  chain  about  seven  feet  long;  that 
the  plaintiff  was  going  across  the  yard  towards  one  of  the  work- 
shops, when  the  dog  attacked  and  severely  bit  him  in  the  arm. 

The  dog  had  been  purchased  by  the  defendants  on  the  5th  of 
June,  1865,  and  the  injury  to  the  plaintiff  was  on  the  17th  of 
July  in  the  same  year. 

There  was  no  evidence  that  the  dog  had  ever  before  bitten  any* 
person;  but  it  was  proved  that  he  had  uniformly  exhibited  a 
ferocious  disposition,  by  rushing  out  of  his  kennel  when  any 
stranger  passed,  and  jumping  up  as  far  as  the  chain  would  allow 
him,  barking  and  trying  to  bite.  One  of  the  other  tenants  in  the 
yard,  who  spoke  to  the  savage  disposition  of  the  dog,  also  said  he 
had  complained  to  the  defendants  about  it,  and  told  them  that  the 
dog  diould  be  more  closely  secured :  but,  on  cros^-ezamination,  he 
would  not  say  whether  this  was  before  or  after  the  injury  had  been 
inflicted  upon  the  plaintiff. 

On  the  part  of  the  defendants  it  was  submitted  that  there  was 
no  evidence  that  the  animal  was  ferocious  and  accustomed  to  bite, 
and  at  all  events  none  that  the  defendants  knew  he  had  such  a 
propensity. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or  not  the 
dog  was  of  a  savage  and  dangerous  disposition,  and  whether  the 
defendants  were  aware  of  it  and  neglected  to  take  due  precautions 
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to  guard  against  injury  to  persons  lawfully  coming  upon  the       1866 
premises.  Wobth 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  10?.  ^  *'• 

ThedgeTy  pursuant  to  leave  reserved  to  him  at  the  trial,  moved 
to  enter  a  verdict  for  the  defendants  or  a  nonsuit  In  order  to 
sustain  an  action  of  this  sort,  the  plaintiff  is  bound  to  prove  that 
the  dog  is  of  a  savage  and  ferocious  disposition,  and  that  the 
defendant  had  notice  thereof :  Com.  Dig.  (1)  In  Beck  and  Wife  v. 
Thjton  (2),  it  was  held  not  to  be  sufScient  to  shew  that  the  dog  was 
of  a  fierce  and  savage  disposition,  and  usually  tied  up  by  the 
defendant,  without  proving  that  he  had  before  bitten  some  one* 

[Byles,  J.  In  Judge  v.  Chx  (3),  it  was  ruled  by  Abbott,  C.  J., 
that,  in  an  action  for  negligently  keeping  a  dog,  proof  that  the 
defendant  had  warned  a  person  to  beware  of  the  dog  lest  he  should 
be  bitten,  was  evidence  to  go  to  a  jury  in  support  of  the  allegation 
that  the  dog  was  accustomed  to  bite  mankind 

Erle,  C. J.  It  was  not  necessetry  to  prove  that  the  dog  had 
actually  bitten  another  person.  If  the  evidence  shewed  the 
animal  to  be  of  a  fierce  and  savage  nature,  that  it  had  on  former 
occasions  evinced  an  inclination  to  bite,  that  will  be  enough  to 
sustain  the  action.] 

There  was  no  evidence  whatever  in  this  case  to  shew  that  the 
defendants,  who  had  only  had  the  dog  in  their  possession  a  few 
weeks,  knew  that  it  was  ferocious.  In  Hartley  v.  Earriman  (4),  an 
averment  in  a  declaration  that  the  defendant's  dogs  were  accustomed 
to  worry  and  bite  sheep  and  lambs,  was  held  not  to  be  supported 
by  proof  that  they  were  of  a  ferocious  and  mischievous  disposition, 
and  that  they  had  frequently  attacked  men :  Holroyd,  J.,  saying : 
"^  If  the  allegation  as  to  the  habit  of  these  dogs  were  struck  out  of 
the  declaration,  a  sufficient  cause  of  action  would  not  remain.  Then 
it  follows  that  it  is  material,  and  absolutely  necessary  to  be  proved. 
And  it  wiU  not  do  to  prove  another  fact,  which,  if  inserted  in  the 
declaration  instead  of  this,  might  have  been  quite  sufficient  to 
support  the  action ;  for,  the  allegation  itself  must  be  proved." 

(1)  Action  upcm  the  Case  for  Negli-         (3)  1  Stark.  285. 
(A.  5).  (4)  1  B.  &  A.  620. 

(2)  4  0uDpb.ld8. 
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^^^  Eble,  C.J.    I  am  of  opinion  that  there  should  be  no  rule. 

Worth  Although  there  was  no  evidence  that  the  dog  had  ever  before 
GnliNG.  bitten  any  one,  it  was  proved  that  he  uniformly  made  every  effort 
in  his  power  to  get  at  any  stranger  who  passed  by,  and  was  only 
restrained  by  the  chain.  There  was  abimdant  evidence  to  shew 
that  the  defendants  were  aware  of  the  animal's  ferocity ;  and,  if 
so,  they  are  clearly  responsible  for  the  damage  the  plaintiff  has 
sustained. 

•  WiLLES,  J.  There  was  evidence  that  the  dog  was  in  the  habit 
of  jumping  at  every  one  who  passed  his  kennel,  endeavouring  to 
bite,  and  that  the  defendants  knew  it.  It  is  true  that  he  did  not 
appear  to  have  succeeded  in  biting  any  person  until  he  unfortu- 
nately caught  the  plaintiff.  The  defendants  admitted  that  the 
dog  was  purchased  for  the  protection  of  their  premises.  Unless 
of  a  fierce  nature,  he  would  hardly  have  been  useful  for  that 
purpose. 

Bylbs,  J.,  and  Keating,  J.,  concurred. 

Bide  refused. 

Attorney  for  plaintiff:  C.  BvMerfidi. 
Attorneys  for  defendants  :  Brew  dt  Wilkinson. 


Nov.  22.  SMITH  v.  GREAT  EASTERN  RAILWAY  COMPANY.     ^ 

BaUway  Company — NegligenUy  keeping  a  Station — Passenger  hiUen  by  a  stray 
Dog — Scienter — Evidence  for  a  Jury. 

The  plainti£f  was  bitten  by  a  stray  dog  at  a  railway  station,  while  waiting  for  a 
train.  It  was  proved  that  at  9  p.m.  the  dog  flew  at  and  tore  the  dress  of  another 
female  on  the  platform  ;  that  at  10.30  he  attacked  a  cat  in  the  signal-box  near  the 
station,  when  the  porter  there  kicked  him  out,  and  saw  no  more  of  him ;  and 
that  he  made  his  appearance  again  at  10.40  on  the  platfonn,  where  he  bit  the 
plaintiff: — 

Edd^  no  evidence  to  warrant  a  jury  in  finding  that  the  company  had  been 
gailty  of  any  negligence  in  keeping  the  station  reasonably  safe  for  passengers. 

The  first  count  of  the  declaration  stated  that  the  defendants 
wrongfully  kept  a  dog  of  a  fierce  and  mischieyous  nature,  well 
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knowing  the  said  dog  to  be  accustomed  to  bite  and  attack  man-        1866 


kind,  and  that  the  said  dog,  whilst  the  defendants  so  kept  the  shtth 
same,  attacked  and  bit  the  plaintiff,  whereby  she  was  wounded  g^at 
and  injured,  and  incurred  expense,  &c.  ^^^^^'^p 

The  second  coimt  stated  that  the  defendants,  at  the  time  of  the 
committing  of  the  grievances  thereinafter  mentioned,  were  the 
owners  and  proprietors  of  a  certain  railway  for  the  carriage  and 
conveyance  of,  and  in  and  upon  and  by  which  they  were  used  and 
accustomed  to  carry  and  convey,  passengers  for  hire  and  reward  to 
the  defendants  in  that  behalf ;  that  the  defendants  were  then  also 
possessed  of  a  certain  railway-station  or  platform  then  abutting 
on  the  said  railway,  and  upon,  along,  and  over  which  all  persons 
kwfnlly  being  at  the  said  station  were  used  and  accustomed,  and 
were  authorized  and  requested  by  the  defendants,  to  go  upon,  pass, 
and  re-pass ;  that,  at  the  time  of  the  committing  of  the  grievances 
by  the  defendants  thereinafter  alleged,  the  plaintiff  was  using  the 
said  station  or  platform  in  a  lawful  manner,  and  was  requested  and 
authorized  by  the  defendants  to  go,  pass,  and  re-pass  upon,  along, 
and  over  the  said  station  or  platform  for  a  certain  purpose  for  the 
benefit  of  the  defendants :  yet  the  defendants  negligently,  impro- 
perly, and  carelessly  managed  the  said  station  or  platform,  and 
kept  the  same  in  a  dangerous  state,  and  wrongfully  allowed  certain 
ferocious  dogs,  well  knowing  the  same  to  be  used  and  accustomed 
to  bite  and  attack  mankind,  to  be  upon  the  .said  platform  or 
station,  and  omitted  to  provide  sufficient  servants  and  porters 
or  accommodation  for  the  safety  of  the  passengers  and  persons 
using  the  said  station  or  platform  in  a  lawful  manner,  and 
requested  and  authorized  by  the  defendants  to  go,  pass,  and 
re-pass  upon,  along,  and  over  the  same,  and  did  not  take  or 
use  due,  reasonable,  proper,  or  any  means  or  precautions  to  pre- 
vent accidents  or  injuries  arising  or  happening  to  the  passengers 
and  other  persons  using  the  said  railway  or  platform  in  a  lawful 
manner,  and  authorized  and  requested  by  the  defendants  to  go, 
pass,  and  re^pass  upon,  along,  and  over  the  same;  whereby  the 
plaintiff,  while  using  the  said  station  or  platform  in  a  lawful 
manner,  and  while  going,  passing,  and  re-passing  upon,  along,  and 
over  the  same  platform  as  authorized  and  requested  by  the 
defendants,  was  by  reason  of  the  grievances  aforesaid,  and  of  the 
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1866       negligence  of  the  defendants  as  aforesaid,  attacked,  and  her  leg 


Smith      was  bitten  and  lacerated  by  one  of  the  dogs  aforesaid,  and  by 
Gmat      laeans  of  the  premises  the  plaintiflF  became  sick  &c.,  and  incurred 

Eartern     expense  &c. 
Railway  Co.       ^ 

The  defendants  pleaded,  first,  not  gmlty ;  secondly,  to  the  second 

count,  that  the  plaintifT  was  not  using  the  platform  in  a  lawful 

manner,  and  was  not  requested  or  authorized  by  the  defendants  to 

go,  pass,  and  re-pass  upon,  oyer,  and  along  the  said  station  or 

platform  for  a  certain  purpose  for  the  benefit  of  the  defendants. 

Issue  thereon. 

At  the  trial  before  Willes,  J.,  at  the  last  assizes  for  Surrey,  the 
tacts  which  appeared  in  evidence  were  as  follows : — ^The  plain- 
tiff, a  laundress  residing  at  Old  Ford,  in  Essex,  on  the  evening  of 
the  21st  of  May  last  (Whit  Monday)  was  on  her  way  as  a  passenger 
from  the  defendants'  Lea  Bridge  Station  to  Mile  End.  Whilst 
waiting  for  the  train  at  Lea  Bridge,  she  was  attacked  by  a  dog, 
which  was  described  by  the  witnesses  as  a  middle-sized  black  dog 
of  the  terrier  kind,  and  severely  bitten  on  the  leg.  This  occurred 
at  about  twenty  minutes  to  11  o'clock  at  night.  It  was  proved 
that  a  dog  of  a  similar  description,  and  which  was  believed  to  be 
the  same  animal,  had  at  about  9  o'clock  on  the  same  evening 
attacked  another  female  whilst  on  the  same  platform,  and  had  torn 
her  dress ;  and  that  the  attention  of  the  company's  servants  had 
been  called  to  the  circumstance.  There  was  no  evidence  to  shew 
to  whom  the  dog  belonged;  and  all  the  people  employed  at 
the  station, — ^five  persons,  besides  the  station-master, — utterly 
repudiated  it. 

The  station-master  and  two  of  the  porters  belonging  to  the 
station  were  called  as  witnesses  for  the  defendants.  They  stated 
that  the  dog  was  a  stranger  to  them,  and  that  he  might  have  come 
to  the  platform  with  a  passenger  (of  whom  there  was  a  consider- 
able crowd  on  the  day  in  question),  or  might  have  got  there  by  a 
pathway  which  crossed  the  line  on  a  level  near  the  station,  and  to 
which  the  public  had  access :  but  there  was  no  evidence  as  to  the 
nature  of  this  alleged  way.  One  of  the  porters  stated  that  at  about 
half-past  10  o'clock  on  the  same  evening,  the  same  or  a  similar 
dog  entered  the  signal-box,  which  was  at  a  short  distance  from  the 
platform,  and  flew  at  a  cat  there,  and  that  he  (the  witness)  kicked 
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the  dog  out,  and  saw  no  more  of  him.  These  witnesses  denied  1866 
that  any  communication  had  been  made  to  either  of  them  about  suith 
the  former  misconduct  of  the  dog.  G^t 

On  the  part  of  the  defendants,  it  was  submitted  that  there  was  ^EAarBBN 
no  CTiaenoe  to  go  to  the  jury  that  the  company,  qc  any  person  for 
whose  acts  they  were  responsible,  had  been  guilty  of  any  negli- 
gence, or  that  they  had  any  knowledge  or  notice  of  the  ferocious 
eharacter  of  the  dog. 

The  learned  judge  declined  to  nonsuit  the  plaintiff,  but  reseryed 
the  point  for  the  Court  of  Common  Pleas  only ;  and  he  left  the 
following  questions  to  the  jury : — whether  they  were  satisfied  that 
the  dog  which  tore  the  dress  of  the  female  at  9  o'clock  on  the 
same  eyening  was  the  same  animal  that  bit  the  plaintiff;  whether 
that  was  done  under  circumstances  which  shewed  the  dog  to  be  a 
ferocious  and  dangerous  animal;  whether  the  servants  of  the 
company  had  notice  of  the  fieu^t,  and  took  no  measures  to  prevent 
a  recurrence  of  it;  and  whether  the  station  was  so  kept  that 
by  reason  of  the  negligence  of  the  company's  servants  it  was 
dangerous  to  persons  lawfidly  coming  there. 

The  jury  found  all  these  questions  in  favour  of  the  plaintiff,  and 
returned  a  verdict  for  her  with  501.  damages. 

BaUatdine,  Serjt,  on  a  former  day,  pursuant  to  the  leave  re- 
served, obtained  a  rule  nisi  to  enter  a  nonsuit^  or  for  a  new  trial 
on  the  ground  that  the  verdict  was  against  the^weight  of  evidence. 

Denman,  Q.C1,  and  Francis,  shewed  cause.  Assuming  that  the 
dog  did  not  belong  to  the  defendants  or  to  any  of  their  servants, 
that  will  not  dispose  of  the  question ;  it  is  not  essential  that  the 
dog  should  be  their  property ;  they  are  equally  responsible  for  its 
misconduct  if  they  harboured  it  or  permitted  it  to  be  about  their 
premises :  llPKone  v.  Wood.  (1)  It  is  the  duty  of  the  company 
to  keep  their  stations  reasonably  free  from  danger,  and  they  cannot 
be  said  to  have  performed  that  duty,  if,  knowing  that  a  dog  of  the 
character  of  this  animal  was  habitually  about  the  station  snapping 
at  passengers,  they  omitted  to  take  effectual  means  to  keep  it  out  or 
to  remove  it.  And  Stiles  v.  Cardiff  Steam  Navigation  Company  (2) 
shews  that  the  knowledge  of  the  servants  of  the  company  is  the 

(1)  5  C.  &  P.  1.  (2)  33  L.  J.  (QJ5.)  310. 
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1866       knowledge  of  the  company  itself.    The  circumstance  of  the  dog 
SuTH       having  already  on  the  same  evening  attacked  another  person  on  the 
G^T      platform,  and  of  his  having  worried  the  station-master's  cat,  shewed 
Eastisbn     sufficiently  that  it  was  not  an  animal  which  ought  to  have  been  per- 
mitted to  be  at  large  in  such  a  place.     It  was  not  necessary  to  shew 
that  it  had  actually  bitten  any  person  before :  Worth  v.  GiUing.  (1) 
[WiLLES,  J.    It  was  not  shewn  what  had  become  of  the  dog 
between  9  o'clock  and  10.40 ;  and  several  trains  must  have  arrived 
and  departed  during  that  interval.] 

Nor  was  any  evidence  given  as  to  the  nature  of  the  alleged  way 
across  the  line,  or  as  to  whether  or  not  the  entrance  was  kept  pro- 
perly fenced  so  as  to  prevent  dogs  from  straying  into  the  station. 
There  was  abundant  to  warrant  the  jury  in  coming  to  the  con- 
clusion that  the  station  had  been  negligently  kept. 

Patcheti  (Ballantine,  SerjL,  with  him),  in  support  of  the  rule.  A 
grievous  burthen  will  be  imposed  upon  railway  companies  if  the 
doctrine  of  negligence  be  extended  to  a  case  like  this ;  it  will  in 
efiTect  make  them  insurers  against  all  sorts  of  casualties  upon  their 
lines  or  at  their  stations,  even  in  cases  where  the  greatest  possible 
amount  of  vigilance  would  not  avail  to  prevent  it.  To  render  a  per- 
son responsible  for  keeping  a  ferocious  dog,  it  has  always  been  held 
that  the  animal  must  be  one  over  whom  the  defendant  has  some 
control :  Com.  Dig.  (2)  The  evidence  upon  which  it  is  here  sought 
to  charge  the  company  was  the  weakest  that  could  well  be  con- 
ceived. A  strange  dog  is  found  at  a  station  to  which  any  person, 
whether  a  passenger  or  not,  may  have  access.  The  station  was 
crowded  with  holiday  people ;  and  it  would  be  too  much  under  the 
circumstances  to  expect  the  servants  of  the  company  to  be  looking* 
after  every  stray  cur  that  might  intrude  therein,  whether  brought 
by  a  passenger,  or  coming  by  the  pathway  crossing  the  line.  That 
the  dog  who  did  the  mischief  was  not  the  property  of  any  person 
at  the  station,  is  clear  from  the  fact  of  his  having  attacked  the 
station-master's  cat.  It  was  not  even  proved  that  he  was  the  same 
dog  of  whose  conduct  complaint  was  said  to  have  been  made  at  an 
earlier  period  of  the  same  evening. 

[WiLLEs,  J.    It  was  obviously  the  same  dog.    He  presented 

(1)  Ante,  p.  1.  (2)  Action  upon  the  Case  for  Negligence  (A.  6). 
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the  same  appearance,  and  conducted  himself  in  the  same  way  upon        18G6 
both  occasions.]  Smith 

To  charge  the  company,  there  must  at  least  be  affirmative  evi-       great 
dence  to  shew  that  their  servants  omitted  to  do  something  which  ^  Eastern 
it  was  their  duty  to  do.    It  is  not  enough  simply  to  shew  that  an 
accident  has  happened :  see  the  judgment  of  Bramwell,  B.,  in 
Comman  v.  Eastern  Counties  Railway  Company,  (1) 

Erle,  C.J.  I  am  of  opinion  that  this  rule  should  be  made 
absolute.  The  action  is  brought  against  the  company  for  alleged 
negligence  in  omitting  to  keep  their  station  free  from  a  savage 
dog :  and  the  question  is  whether  they,  by  their  servants,  have  failed 
to  exercise  that  reasonable  degree  of  care  which  they  might  and 
ought  under  the  circumstances  to  have  exercised.  It  appeared  that 
the  defendants  possessed  a  station  called  the  Lea  Bridge  Station, 
which  was  subject  to  a  right  of  footway  for  all  her  Majesty's  sub- 
jects wanting  to  cross  the  line  at  that  spot,  I  do  not  stop  to  inquire 
what  was  the  nature  of  that  right,  or  whether  it  was  legally  claimed 
or  not.  It  is  enough  that  it  was  commonly  used.  An  unknown 
dog,  by  some  unexplained  means,  had  got  upon  the  platform,  and 
at  9  o'clock  in  the  evening  shewed  signs  of  being  an  animal  of 
dangerous  character,  by  attacking  a  female  there  and  tearing  her 
drras.  Nothing  more  was  seen  of  the  dog  until  about  haK-past  10, 
when  he  was  seen  rushing  after  a  cat  in  the  signal-box,  whence  he 
was  summarily  ejected  by  the  man  on  duty :  and  a  few  minutes 
afterwards  he  again  shewed  himself  on  the  platform,  and  attacked 
and  bit  the  plaintiff,  and  was  seen  no  more.  I  do  not  see  that  the 
company  had  left  undone  anything  that  they  reasonably  could  have 
done  to  prevent  the  mischief.  Their  servants  could  not  have  shot 
the  dog,  and  it  is  .difficult  to  see  how  they  could  have  secured  him. 
He  appears  to  have  made  a  sudden  incursion,  and  to  have  dis- 
appeared as  suddenly.  I  am  at  a  loss  to  see  any  evidence  upon 
which  the  jury  could  reasonably  find  that  the  company  had  been 
guilty  of  negligence. 

WiLLES,  J.    I  am  of  the  same  opinion.    The  jury,  who  no  doubt 
were  prepared  to  find  everything  in  favour  of  the  plaintiff,  found 
that  the  dog  was  upon  the  platform  tkrough  the  negligence  of  the 
(1)  4  H.  &  N.  781,  786 ;  29  L.  J.  (Ex.)  94. 
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1866  company's  servants :  and,  if  the  judge  was  justified  in  leaving  that 
ainra  question  to  the  jury,  the  verdict  should  be  susteuned.  But  I  am  of 
Gbkat  opii^oii  that  he  was  not  justified  in  so  doing ;  op  rather  that  he  was 
Baotbrn  right  in  reserving  the  question  for  the  Court,  because  there  was 
no  reasonable  evidence  that  they  were  guilty  of  negligence  in  not 
keeping  the  dog  out  of  their  station.  It  is  not  enough  to  shew  that 
the  damage  may  have  occurred  through  the  negligence  of  the  defen- 
dants* servants, — even  coupled  with  the  suggestion  that  no  suffi- 
cient explanation  was  given  of  the  dog's  conduct.  The  plaintiff 
must  shew  something  which  the  defendants  might  have  done,  and 
which  they  omitted  to  do,  before  they  can  be  held  responsible  for 
the  misfortune  which  has  happened  to  her.  I  entirely  assent  to 
the  doctrine  laid  down  by  my  Lord  to  that  eflFect  in  Cotton  v. 
Wood  (1),  adopting  what  was  said  by  Williams,  J.,  in  Toomey 
V.  Brighton  BaUway  Compcmy  (2) ;  and  again  in  Sammach  v. 
White,  (3)  In  the  last-mentioned  case,  the  defendant  had  bought 
a  horse  at  Tattersall's,  and  was  trying  him  in  a  public  and  much- 
frequented  thoroughfare,  when,  notwithstanding  the  defendant  a 
best  efforts  to  prevent  it>  the  horse  swerved  on  to  the  foot-pavement 
and  killed  a  man :  and  it  was  held  that  these  feu^ts  disclosed  no 
evidence  of  negligence  which  the  judge  was  warranted  in  submit- 
ting to  the  jury.  The  counsel  for  the  plaintiff,  referring  to  some 
railway  cases,  contended  that  negligence  or  no  negligence  was 
purely  a  question  for  the  jury,  and  that  the  evidence  was  at  all 
events  enough  t«  call  upon  the  defendant  to  prove  that  he  was 
riding  a  reasonably  manageable  horse.  But  Erie,  C.J.,  said :  ""I 
do  not  assent  to  the  doctrine  that  mere  proof  of  the  accident 
throws  upon  the  defendants  the  burthen  of  shewing  the  real  cause 
of  the  injury.  All  the  cases  where  the  happening  of  an  accident 
has  been  held  to  be  prima  facie  evidence  of  negligence,  have  been 
cases  of  contract."  Since  that  decision,  the  question  has  arisen  in 
another  form,  in  a  case  where  the  defendant  was  proved  io  have 
been  doing  an  act  which  if  done  in  a  careful  and  reasonable 
manner  would  have  done  no  injury,  but  where  the  plaintiff  sus- 
tained damage  by  reason  of  the  thing  having  been  done  carelessly. 

(1)  8  0.  R  (N.S.)  568;  29  L.  J.      (C.P.)  39. 

(CP.)  333.  (3)  11  C.  B.  (N.S.)  688;  31  L.  J. 

(2)  3  C.  B.  (N.S.)  146;  27  L.  J.      (CP.)  129. 
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That  was  the  case  of  Byrne  v.  Boodle  (1),  where  the  plaintiff  was  1866 
walking  in  the  public  street,  past  the  defendant's  shop,  when  a  sxith 
barrel  of  flour  fell  upon  him  froma  window  a  bove,  and  seriously  gmJat 
injured  him ;  and  it  was  held  that  this  was  sufficient  prima  facie  ^^^*"^ 
evidence  of  negligence  for  the  jury,  to  cast  on  the  defendant  the 
onus  of  proving  that  the  accident  was  not  caused  by  his  negli- 
gence. The  question  was  very  much  considered  still  more 
recently  in  the  Exchequer  Chamber,  in  a  case  of  Scott  v.  London 
Bock  Company  (2),  where  Erie,  C.J.,  expressing  the  opinion  of  the 
majority  of  the  judges,  said :  "  There  must  be  reasonable  evidence 
of  negligence.  But,  where  the  thing  is  shewn  to  be  under  the 
management  of  the  defendant  or  his  servants,  and  the  accident  is 
such  as  in  the  ordinary  course  of  things  does  not  happen  if  those 
who  have  the  management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  defendants,  that 
the  accident  arose  from  want  of  care."  But  that  case  is  distin- 
guishable from  Hammach  v.  White  (3)  and  this  case,  because  there 
the  defendants  had  in  their  possession  and  under  their  control 
something  which  was  dangerous  unless  reasonable  precautions 
irere  taken  to  prevent  injury  to  third  persons.  In  such  a  case  it 
is  obvious  that  the  damage  must  have  arisen  from  some  inadver- 
tence or  neglect  of  the  defendant  or  his  servants ;  but  the  same 
principle  cannot  apply  where  the  defendant  has  no  control  over 
that  which  is  the  immediate  cause  of  the  damage.  This  distinc- 
tion is  especially  applicable  here,  where  the  dog  which  bit  the 
plaintiff  was  not  the  dog  of  the  defendants  or  one  over  whom  they 
could  exercise  any  control,  except  by  turning  it  off  their  premises. 
And,  if  we  take  the  positive  evidence  of  the  porter  as  to  what  took 
place  in  the  signal-box,  it  is  clear  that  there  was  no  actionable 
negligence  on  the  part  of  the  company's  servants.  It  seems  the 
dog  in^  question  attacked  a  cat  belonging  to  the  station,  and  the 
porter  kicked  him  out^  and  he  ran  along  the  line  and  escaped  his 
observation  among  the  crowd  on  the  platform,  where  he  imme- 
diately afterwards  attacked  and  bit  the  plaintiff.  All  that  the 
idaintiff 's  evidence  amounts  to  is  this, — ^that  the  dog  injured  the 
dress  of  another  female  at  9  o'clock,  and  was  again  seen  among 

(1)  2  H.  &  C.  722 ;  33  L.  J.  (Ex.')  13.         (3)  11  C.  B.  (N.S.)  588 ;  31  L.  J. 

(2)  3  H.&  C.  596 ;  34  L.  J.(Ex.)  220.      (C.  P.)  129. 
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1866        the  crowd  at  the  station   at  twenty  "minutes  to   11.      Taking 

Smith      into  consideration  the  position  of  the  station,  the  dog  may  have 

Gi^T      ^^>^T^  absent  in  the  interim,  and  returned.    The  evidence  on  the 

Eastern     plaintiff's  part,  therefore,  taken  alone,  really  amounts  to  nothing; 

and  the  evidence  of  the  porter  does  not  shew  that  any  opportunity 

of  getting  rid  of  the  dog  was  neglected  by  the  company's  servants. 

Keating,  J.  I  am  of  the  same  opinion.  Mr.  Denman  very 
properly  relied  upon  the  circumstance  of  the  dog  having  attacked 
another  person  at  the  station  at  an  earlier  hour  on  the  same  even- 
ing, and  of  the  notice  of  the  company's  servants  having  been  called 
to  the  fact.  If  the  dog  had  remained  on  the  platform  after  that, 
without  any  attempt  being  made  to  remove  it,  I  should  have 
thought  there  was  evidence  which  might  have  justified  the  verdict. 
But  it  did  not  appear  that  the  dog  was  seen  again  by  any  servant 
of  the  company  or  by  anybody  else  until  half-past  10,  when  the 
signal-man,  finding  him  worrying  a  cat,  drove  him  away.  I  cannot 
see  any  omission  on  the  part  of  the  company  of  any  duty.  I  there- 
fore think  there  was  nothing  which  could  [properly  be  left  to 
the  jury. 

Bule  discharged. 

Attorney  for  plaintiff:  jET.  A,  Be  Medina. 
Attorney  for  defendants :  W.  E.  Shaw. 
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Costs — Execution,  Expenses  of— Debt  recoverable  in  County  Court— Common  Lavj 
Procedure  Act,  1852,  s.  123. 

A  plaintifif  who  recovers  a  debt  not  exceeding  20^.,  although  deprived  of  costs 
by  force  of  the  County  Courts  Acts,  is  nevertheless  entitled  to  levy  poundage  fees 
and  expenses  of  execution,  in  addition  to  the  sum  recovered,  under  the  123rd 
section  of  the  Common  Law  Procedure  Act,  1852, 15  &  16  Vict,  a  76. 

The  plaintiff  on  the  13th  of  April,  1866,  issued  a  writ  against 
the  defendant  claiming  161  5s.  debt,  and  a  sum  for  costs.  The 
defendant  admitted  the  debt,  but  refused  to  pay  any  costs,  on  the 
ground  that  the  debt  was  recoverable  in  the  county  court.  The 
plaintiff  thereupon   delivered  a  declaration  and  the  defendant 
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allowed  jadgment  to  go  by  def&ult.    The  plaintiff  signed  judgment        1866 
for  the  debt  only,  and  after  it  was  signed  the  defendant's  attorneys    Armitage 
wrote  to  the  plaintiff's  attorneys  intimating  that  they  were  ready      je^p. 
to  pay  the  debt>  but  would  resist  any  application  for  costs;  but 
they  did  not  pay  nor  tender  the  debt.    The  plaintiff  then  issued  a 
&  &.>  under  which  the  sheriff  leyied  the  debt  and  31.  ISs.  for 
poundage  fees  and  expenses  of  execution. 

On  the  16th  of  June,  Montague  Smith,  J.,  upon  summons  ordered 
that  the  31. 13s.  with  the  costs  of  the  application  should  be  repaid 
to  the  defendant^  conceiving  the  plaintiff  not  to  be  entitled  to  any 

OOfitS. 

GrarUham,  having  obtained  a  rule  nisi  to  set  aside  this  order, 
on  the  ground,  that,  although  the  county-court  acts  deprived  the 
plaintiff  of  the  costs  of  the  action,  he  was  still  entitled  to  the 
costs  of  the  execution,  under  the  123rd  section  of  the  Common 
Iaw  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  which  enacts  that, 
**  in  every  case  of  execution  the  party  entitled  to  execution  may 
levy  the  poundage  fees  and  expenses  of  the  execution,  over  and 
above  the  sum  recovered," 

Day  shewed  cause.  The  execution  was  issued  contrary  to  good 
faith,  the  defendant's  attorneys  having  previously  twice  intimated 
to  the  plaintiff's  attorneys  that  they  were  prepared  to  pay  the  debt 
without  costs. 

[Erle,  C.  J.    Why  did  they  not  tender  the  money  ?] 

They  naturally  expected  that  the  plaintiff's  attorneys  would 
have  made  some  application  for  the  costs  of  the  cause.  Generally 
speaking,  the  expenses  of  the  execution  would  form  part  of  the 
costs  of  the  cause. 

Chrantham,  in  support  of  the  rule.  The  plaintiff  having  re- 
covered a  verdict  was  entitled  to  obtain  the  fruits  of  it  in  the  usual 
way^  viz.  by  execution.  And,  although  he  was  deprived  by  the 
county-court  acts  of  the  costs  of  the  action,  there  is  nothing  in 
those  acts  at  all  to  interfere  with  the  subsequent  expenses  of  exe- 
cution, which  are  regulated  solely  by  the  123rd  section  of  the 
Common  Law  Procedure  Act,  1852. 

Ehle,  C.  J.     I  am  of  opinion  that  this  rule  should  be  made 


V, 

Jbbbop. 
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1866  absolnte.  The  plamtiff  having  a  debt  due  to  him  from  the  defen- 
Arhttaoi  dant  of  16/.  5^.,  bionght  an  action  claiming  161.  58.  debt  and  a 
gam  indorsed  on  the  writ  for  costs.  The  defendant  admitted  the 
debt,  but  declined  to  pay  the  costs  because  the  debt  was  recover- 
able in  a  county-court ;  and,  if  he  had  paid  the  debt,  there  would 
have  been  an  end  to  all  further  liability.  The  plaintiff  having 
delivered  a  declaration,  the  defendant  suffered  judgment  by  de- 
favlt.  It  is  agreed  on  all  hands  that  the  defendant  owed  the 
plaintiff  167.  Ss.  After  the  judgment  was  signed,  the  defendant's 
attorneys  wrote  to  the  plaintiff's  attorneys  intimating  that  they 
were  ready  to  pay  the  debt,  but  that  they  would  oppose  any  appli- 
cation for  costs.  I  see  no  reason  why  the  plaintiff  should  be 
obliged  to  employ  his  attorneys  to  apply  to  the  defendant's  at- 
torneys ior  the  money:  and  I  see  no  difficulty  in  the  defendant's 
bringing  it  to  the  plaintiff.  The  debt  not  having  been  paid,  the 
plaintiff  issued  a  fi.  fa.,  imder  which  the  sheriff  levied  the  debt  and 
SI,  138.  for  the  costs  of  execution.  An  application  was  then  made 
to  my  Brother  Montague  Smith  to  compel  the  return  of  this  sum, 
and  he  made  an  order  that  the  plaintiff  should  refund  the  money 
and  pay  the  costs  of  the  application.  Upon  these  facts,  I  cannot 
discover  that  the  plaintiff  has  done  anything  which  can  be  found 
£sralt  with.  Then,  how  stands  the  law?  Under  the  original 
county-court  act,  9  &  10  Yict.  c  95,  s.  129,  a  plaintiff  recovering 
less  than  207.  in  an  action  of  contract  in  the  superior  court  would 
have  judgment  to  recover  such  sum  only  and  no  costs.  The  11th 
section  of  the  13  &  14  Yict.  c.  61  excepted  the  case  of  a  judgment 
by  default.  Then  came  the  Common  Law  Procedure  Act,  1852 
(15  &  16  Vict.  c.  76),  the  123rd  section  of  which  provides  that, 
in  every  case  of  execution,  the  party  entitled  to  execution  may 
levy  the  poundage  fees  and  expenses  of  the  execution,  over  and 
above  the  sum  recovered.  Then  the  30th  section  of  the  19  &  20 
Yict.  c.  108  enacts  that  where  an  action  is  brought  in  a  superior 
court  to  recover  a  sum  not  exceeding  207.,  and  the  defendant 
suffers  judgment  by  default,  the  plaintiff  shall  recover  no  costs, — 
unless  a  Court  or  judge  shall  otherwise  direct.  The  question  is 
whether  that  includes  the  poundage  fees  and  expenses  of  exe- 
cution. I  am  of  opinion  that  the  enactment  that  the  plaintiff 
shall  not  recover  costs  of  suit  does  not  deprive  him  of  the  right 
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to  the  costs  of  execution,  where  the  plaintiff  cannot  recover  the        1866 

debt  idthoat  it.    Costs  of  execution  are  not  costs  of  the  action.  Abmitaox 

That  seems  to  be  the  result  of  the  decision  of  this  Ciourt  in  jebsop. 
Marquis  of  8ali$bury  r.  Bay.  (1) 

WnJiBS,  J.  I  am  of  the  same  opinion.  The  words  of  the  123rd 
section  of  the  Common  Law  Procedure  Act,  1852,  are  express  that, 
in  every  case  of  execution,  the  party  entitled  to  execution  may 
levy  the  poundage  fees  and  expenses  of  the  execution,  over  and 
above  the  sum  recovered.  In  the  case  referred  to  by  my  Lord, 
a  decision  was  pronounced  by  this  Court  which  clearly  shews  that 
the  costs  of  execution  are  not  accessory  to  the  judgment,  because 
it  was  there  held  that  the  costs  of  a  previous  abortive  writ  of  fi.  fa. 
cannot  be  levied  under  a  subsequently  issued  ca.  sa.,'that  is  to  say, 
that  those  costs  are  accessory  to  the  particular  writ  of  execution 
only.  I  think  the  rule  should  be  absolute  to  set  aside  the  order 
of  my  Brother  Montague  Smith,  but  without  costs. 

Btles  and  Keating,  JJ.,  concurred. 

Bule  abaoltUe,  mthaut  costs. 

Attorneys  for  plaintiff:  Boohs,  KenrieJe,  &  Crook. 

Attorneys  for  defendant :  Bldkdey  &  Beswick.  « 


THE   ILPRACOMBE    RAILWAY   COMPAlinZ'   v.    THE    DEVON    AND      N<n.24t. 
SOMERSET  RAILWAY  COMPANY;  Be  LORD  POLTIMORE.  

BaSway  Company :  Scire  facias  against  Shareholders  under  S  &  9  Vict.  e.  16, 
c  36 — Filing  the  return  to  thefi./a. — Service  ^  Bule/or  sci.fa. — Practice. 

To  entitle  a  creditor  to  a  sci.  &.  against  a  shareholder  in  a  railway  company, 
under  the  36th  section  of  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9 
Tict.  c.  16),  it  is  not  necessary  that  the  sheriffs  returns  to  abortive  writs  issued 
agttUDSt  tibe  company  should  have  been  actually  filed  at  the  time  of  the  motion. 

Tboagh  the  notice  to  the  party  sought  to  be  charged  must  be  served  personally, 
the  rule  nisi  for  the  sci.  fa.  may  be  served  upon  an  attorney  authorized  to  accept 
aervioe  for  him. 

Bridge,  on  a  fonner  day,  obtained  a  rale  on  behalf  of  the 
plaintiffB,  calling  npon  Lord  Poltimore  to  shew  cause  why  a  writ 
(1)  8  0.  B.  (N.S.)  193 ;  29  L.  J.  (C.P.)  226. 
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1866       or  writs  in  the  nature  of  a  sci.  fa.  on  the  judgment  obtained  by 

The        the  plaintiffs  in  this  cause  should  not  be  issued  against  Lord 

Ra™S*Co.  Poltimore  as  a  shareholder  of  the  company  of  the  defendants,  to 

^         enable  the  plaintiffs  to  have  execution  upon  the  said  judgment  to 

AND  SoMEBSET  satisfy  tho  plaintiffs  in  the  sum  of  10,750/.  la.  2d,,  the  amount  of 

the  judgment  still  unpaid,  to  the  extent  of  his  shares  in  the 

capital  of  the  defendants'  company  not  paid  up,  pursuant  to  the 

Companies  Clauses  Consolidation  Act,  1845. 

The  affidavits  upon  which  the  motion  was  founded  stated  that 
the  defendants  were  incorporated  by  the  27  &  28  Vict.  c.  cccvii, 
by  the  name  of  The  Devon  and  Somerset  Kailway  Company; 
that  judgment  was  signed  in  this  action  against  the  defendants  on 
the  8th  of  August,  1866,  for  10,750/.  1«.  2d.;  that  two  writs  of 
fi.  fa.  were  issued  on  the  lOth  of  August  last  for  the  purpose  of 
obtaining  satisfaction  of  the  judgment  against  the  company,  and 
were  directed  respectively  to  the  sheriffs  of  the  coimties  of  Devon 
and  Somerset,  indorsed  to  levy  10,750/.  Is.  2d.  and  costs,  and  were 
delivered  to  the  sheriffs  on  the  11th  to  be  executed  ;  that>  on  the 
day  the  writs  were  delivered  to  the  sheriffs,  and  at  the  time  they 
were  issued,  the  company  had  not  then,  as  the  deponent  believed, 
nor  had  they  now,  any  office  or  place  of  business,  but  that  the 
company  was  formed  for  the  purpose  of  making  a  railway  in  the 
said  counties  of  Devon  and  Somerset,  and  those  counties  only,  and 
they  were  by  their  contractor  then  executing  some  works  in  those 
counties ;  that,  on  the  14th  of  August,  the  sheriffs  of  Devon  and 
Somerset  respectively  returned  the  writs  nulla  bona,  and  that  two 
executions  had  been  previously  issued  against  the  defendants  in 
the  county  of  Devon,  to  which  the  sheriff  was  also  compelled  to 
return  nulla  bona ;  that,  with  a  view  of  further  enforcing  payment 
of  the  said  judgment  of  the  8th  of  August,  writs  of  elegit  were 
issued  out  of  this  court  directed  respectively  to  the  sheriffs  of 
Devon  and  Somerset,  upon  which  inquisitions  were  duly  held  on 
the  22nd  and  23rd  of  August,  under  which  the  juries  respectively 
found  that  the  defendants  were  possessed  of  no  goods  and  chattels, 
and  that  they  were  possessed  of  lands  (describing  them)  of  the 
yearly  value  of  155/.  lOs.  8d.  in  the  county  of  Devon,  and  of  the 
yearly  value  of  105/.  in  the  county  of  Somerset,  and  no  more ; 
that  the  judgment  remained  unsatisfied,  and  the  said  sum  of 
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10,7507.  Is.  2d.  was  still  due  and  owing  thereon  to  the  plaintiffs ;        1866 


that,  since  the  judgment  was  obtained  and  the  executions  issued,        thb 
many  inquiries  had  been  made  of  persons  likely  to  be  informed  on  rJ^^^t  C<i. 
the  subject,  and  particularly  of  the  secretary  of  the  company,  as  m„   ?; 


Thb  Dbvox 
to  whether  the  company  had  any  property  or  effects  to  satisfy  the  and  Somebset 

judgment,  or  any  part  thereof,  and  from  such  inquiries  the  deponent 

belieyed  that  they  had  none ;  that,  upon  inspection  of  the  register, 

it  appeared  that  there  were  seventy-six  shareholders  only  who  had 

bona  fide  subscribed  for  shares,  and  they  had  taken  only  692  out 

of  the  20,000  authorized  to  be  issued,  and  that  such  shares  taken 

were  of  the  value  of  17,310/.  when  all  the  calls  were  paid,  but  that 

of  this  about  6700?.  had  already  been  paid,  leaving  10,610Z.  still 

unpaid,   some  of  the  shareholders,  however,  for  various  reasons 

repudiating  their  liability ;  that  the  deponent  had  been  informed 

and  believed  that  in  many  instances  the  company  had  not  paid  for 

the  land  taken  by  them  for  the  purposes  of  the  railway    and 

proceedings  were  pending  against  them  in  several  cases  to  enforce 

payment  of  the  purchase-money ;  that,  from  the  above  facts,  the 

deponent  believed  that  the  Devon  and  Somerset  Bail  way  Company 

were  hopelessly  and  irretrievably  insolvent,  and  that  the  only 

means  the  plaintiffs  had  of  obtaining  satisfiGkction  of  any  portion  of 

the  said  judgment  against  the  company  was  by  proceeding  against 

the  individual  shareholders  thereof;  that  all  due  diligence  and 

means  had  been  used  to  obtain  satisfaction  of  the  judgment  from 

the  company  by  issuing  executions  against  them  and  otherwise,  and 

the  deponent  verily  believed  that  the  company  had  not  at  the  date 

of  the  judgment,  nor  at  any  time  since  had  they  had,  any  land, 

chattels,  goods,  properties,  or  effects  whereon  the  amount  of  the 

judgment,  or  any  part  thereof,  could  be  levied,  except  the  lands 

mentioned  in  the  returns  to  the  said  writs  of  elegit;  that  it 

appeared  from  the  register  of  shareholders  kept  by  the  company 

under  the  statutes  in  that  behalf  that  Lord  Poltimore  was  the 

liolder  of  two  hundred  shares  in  the  said  company,  and  that  the 

whole  amount  of  the  said  shares  had  not  been  paid  up,  but  that 

there  remained  to  be  paid  on  and  in  respect  of  each  of  such  shares 

the  sum  of  151.  towards  the  capital  of  the  company ;  and  that 

Jjord  Poltimore  was  personally  served  with  the  notice  required  by 

the  statute. 

Vol.  TI.  C  2 
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1866  Hellish,  Q.C.,  and  F.  K  White,  shewed  caufle,  upon  affidavits 

Tbb  which  stated  that  search  had  been  made  at  the  proper  office^  and  no 
Bailwat  Ck>.  record  appeared  of  the  return  of  the  two  writs  of  fL  fa.  issned 
The  Devon  ^^S^^^  ^^  company.  This  rule  is  founded  upon  the  36th  section 
MJSD  SoMBBaET  of  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict, 
a  16),  which  enacts  that,  if  any  execution  shaU  have  been  issued 
against  the  property  or  effects  of  the  company,  and  there  cannot 
be  found  sufficient  whereon  to  levy  such  execution,  then  such 
execution  (by  sci.  £bl,  according  to  the  practice  of  the  courts)  may 
be  issued  against  any  of  the  shareholders,  to  the  extent  of  their 
shares  respectively  in  the  capital  of  the  company  not  then  paid 
up.  But,  as  no  record  appears  of  the  return  of  the  writs  of  fi.  fa. 
against  the  company,  this  application  is  premature.  No  transfer 
made  after  the  return  of  nulla  bona  can  relieve  a  shareholder : 
Nixon  V.  Green  (1) ;  Nixon  v.  Browrdow  (2) ;  both  of  which  cases 
were  affirmed  on  appeal.  (3)  Alderson,  B.,  in  Nixon  v.  Chreen  (4), 
after  referring  to  the  words  of  the  section,  and  stating  who  are  the 
persons  against  whom  execution  may  issue,  says:  ''But,  in  order 
that  no  injustice  may  be  done,  and  that  it  may  be  ascertained  who 
those  persons  are,  notice  must  be  given,  so  that  the  persons  against 
whom  proceedings  are  taken  may  have  an  opportunity  of  shewing 
that  they  were  not  shareholders  at  the  time  of  the  return  of  nvMa 
hona.  The  object  of  requiring  notice  is  merely  to  do  justice  to 
the  class  who  are  sought  to  be  charged  as  shareholders  at  the  time 
of  the  return  of  nulla  bona.  Any  other  construction  would  lead 
to  an  evasion  of  the  act."  That  shews  that  the  writs  must  be 
returned  and  the  returns  filed. 

[WiLLES,  J.  I  do  not  think  Alderson,  B.,  meant  to  say  that  it 
is  necessary  that  the  return  should  have  been  filed. 

Keane,  Q.C.  The  writs  have  been  returned  in  the  usual  way  to 
the  attorneys  who  issued  them,  with  the  sheriff's  return  indorsed 
thereon :  and  they  are  now  in  court] 

The  return  operates  nothing  until  it  is  filed.  Until  then  there 
could  be  no  action  against  the  sheriff  for  a  false  return.  Before  it 
will  allow  process  to  issue  against  a  shareholder,  the  Court  must 

(1)  11  Ex.  550 ;  25  L.  J.  (Ex.)  209.         (3)  3  H.  &  N.  686  ;  27  L.  J.  (Ex.) 

(2)  2  H.  &  N.  455 ;  27  L.  J.  (Ex.)     509. 

509.  (4)  11  Ex.  664. 
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be  satisfied  that  ^  means  of  obtaining  satisfaction  from  the        ^866 

company  have  been  exhausted.  The 

[WiLLES,  J.    Even  the  return  of  nulla  bona  will  not  satisfy  the  kailwat^. 

Court.    It  must  be  shewn  that  reasonable  efforts  have  been  made  ^     ^ 

Thb  Devon 

to  discover  property  of  the  company  which  could  be  made  available  and  Sombbsbt 
to  satisfy  the  judgment.     The  cases  referred  to  raise  a  very  nice 
question,  and  one  that  should  properly  be  raised  by  plea  to  the 
scire  facias.] 

The  proper  course  would  be  to  order  the  plaintiffs  now  to  file 
the  returns  to  the  writs  of  fi.  fa.,  leaving  them  to  apply  for  a  sci. 
ijEL  afterwards.  On  reference  to  the  indorsements  pn  the  back  of 
the  writs,  it  appears  that  the  returns  are  not  even  dated. 

Keane,  Q.O.,  who  appeared  with  Bridge,  in  support  of  the  rule, 
tendered  an  affidavit  of  a  derk  to  the  plaintiffs'  attorneys,  in  which 
it  was  sworn  that  the  writs  were  returned  on  the  15th  of  August 
last 

WiLLES,  J.  The  writs  are  now  in  Court,  and  will  remain  there. 
We  must  assume  that  the  returns  were  made  at  the  time  stated  in 
the  affidavit.  That  being  so,  the  sci.  fa.  will  issue  in  each  case. 
But^  with  a  view  to  the  preventing  of  needless  expense,  we  would 
suggest  that  the  parties  should  consent  to  an  arrangement  in  the 
nature  of  a  consolidation,  the  terms  of  which  may  be  settled  by 
counsel. 

Byles,  J.,  and  Keating,  J.,  concurred. 

Bides  absolute. 

Keane,  Q.C.y  afterwards  intimated  that  in  one  case  the  rule  nisi 
had  not  been  served^upon  the  shareholder  personally,  but  upon 
Messrs.  Vizard  &  Co.,  his  attorneys,  who  had  given  an  undertaking 
to  appear  thereto  for  him. 

Per  Cxjriam.  That  will  do,  though  in  the  case  of  the  notice 
personal  service  is  required. 

Attorneys  for  plaintiffs :  Bircham,  DaJrymfley  d  Co, 
Attorneys  for  defendants :  Vizardy  Cratoder,  Andie^  dt  Young. 
Attorneys  for  Lord  Poltimore :  RandaU  dt  Angier. 

C  2  2 
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IbGC  ELLSTOX  r.  DEACOX. 

Aor.  8.  Paiiaerthip—Bill  of  Exekangt — Aoeepttmce  hf  one  Partmer  far  a  Sum  which 
induda  hisprimtU  DM — Amokdmad  of  DeebTotion^  hy  adding  a  Count  for 
the  Consideration, 

To  an  action  oq  a  bill  of  excbangp  tbe  defeodant  pleaded  that  be  did  not  accept, 
and  proved  tbat  tbe  bill  was  accepted  by  bis  partner  in  tbe  name  of  tbe  finn,  and 
included  a  private  debt  dae  from  tbe  partner^  as  well  as  a  debt  dae  from  tbe  finn. 
The  defendant  bad  given  the  partner  no  antboritj  to  accept  in  tbe  name  of  tbe 
firm  for  his  private  debt : — 

Quoare^  whether  the  plea  was  proved? 

In  soch  a  case,  tbe  Coort  amended  the  declaration  by  adding^  a  comit  foir  the 
consderation,  and  directed  a  verdict  to  be  entered  for  the  snm  really  dae  from  the 
firm,  npon  terms. 

This  was  an  action  upon  a  bill  of  exchange  for  1502L  10s.,  alleged 
to  have  been  drawn  upon  and  accepted  by  the  defendant  on  the  14th 
of  December,  1865,  payable  two  months  after  date.  The  declaration 
consisted  merely  of  a  count  upon  the  bill. 

The  defendant  pleaded  that  he  did  not  accept,  whereupon  issue 
was  joined. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  for  West- 
minster, in  Trinity  Term  last  It  appeared  that  the  defendant  and 
one  Green  had  carried  on  the  business  of  builders  in  partnership, 
and  that  the  bill  in  question  was  drawn  upon  the  firm  and  accepted 
by  Green,  «  F.  H.  Green  &  E.  Deacon,"  but  that  «.  5s.  5^^.  of  the 
amount  was  for  goods  supplied  to  Green  before  the  commencement 
of  the  partnership. 

It  was  thereupon  objected  that,  as  Green  had  at  all  events  no 
authority  to  accept  in  the  partnership  namQ  for  the  621  5s.  5^.,  and 
the  bill  was  not  divisible,  there  was  a  total  want  of  authority. 

The  learned  judge  yielded  to  the  objection,  and  nonsuited  the 
X)Iaintiff,  refusing  to  allow  him  to  amend  by  adding  a  count  for  the 
consideration :  but  he  reserred  leaye  to  the  plaintifi*  to  more  to 
enter  a  verdict  for  144Z.  4s.  6^d.,  if  the  Court  should  be  of  opinion 
that  there  was  authority  to  accept  pro  tanto,  or  that  the  amend- 
ment ought  to  have  been  made. 

TFtHs,  in  Trinity  Term,  obtained  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside  and  the  declaration  amended  by 
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adding  a  count  on  the  consideration  for  the  bill ;  and  why  a  verdict        I86G 
should  not  be  entered  for  the  plaintiff  for  1442.  4s.  6^.,  either  in     Ellston 
respect  of  such  added  count  or  on  the  declaration  as  it  stood,  on  the     D^'^y, 
grounds  that  a  supply  of  goods  to  that  amount  was  proved  for 
whidi  the  defendant  was  responsible,  and  that  the  acceptance  of 
the  bill  was  within  the  partnership  authority  to  the  extent  of  that 
sum. 

C.  S.  Hopwood  shewed  cause.  He  submitted  that  the  unautho- 
rized acceptance  by  Green  of  a  bill  for  a  sum  which  included  his 
own  private  debt  was  a  fraud  upon  Deacon,  and  altogether  vitiated 
the  instrument :  referring  to  Bohinson  v.  Bland  (1) ;  Wdls  v.  Mas- 
terman  (2) ;  Shirreff  v.  Wilka  (3) ;  Painter  v.  Abel  (4) ;  Baines  v. 
Ewinff.  (5) 

[WiLLES,  J.  Not  one  of  these  cases  is  exactly  in  point.  There  is 
no  case  that  I  am  aware  of,  in  which  it  has  been  held,  that,  where 
there  is  a  general  authority  to  accept,  and  a  bill  is  given  for  more 
than  is  due,  there  being  no  fraud,  the  holder  of  the  bill  is  disenti- 
tled to  sue  upon  it  at  all  events  to  the  extent  to  which  there  is 
authority.  Suppose  the  firm  has  the  acceptance  of  a  third  person, 
and  one  of  the  partners  indorses  it  over  to  a  creditor  for  a  debt 
partly  due  from  the  firm  and  partly  from  hijnself  alone,  is  there 
any  doubt  that  the  indorsee  might  recover  against  the  firm  to  the 
extent  of  the  debt  of  the  firm  ?  All  difficulty,  however,  may  be 
got  rid  of  by  adding  a  coimt  for  the  consideration,  which  we  clearly 
have  power  to  do.  The  only  question  is  upon  what  terms  that 
should  be  done.] 

If  a  count  for  the  consideration  had  been  added  at  the  trial,  the 
defendant  would  have  pleaded  the  non-joinder  of  Green;  and  then 
this  difficulty  would  have  arisen,  viz.  that  there  is  no  power  to 
amend  by  adding  a  defendant :  Oarrard  v.  ChiibUei.  (6) 

[Byles,  J.  It  is  true  that  there  must  be  one  defendant  as  to 
part  of  the  debt  and  another  as  to  the  other  part,  in  order  to  ena- 
ble the  plaintiff  to  recover :  but  I  see  no  objection  to  the  verdict 
being  taken  for  the  amount  of  goods  supplied  to  the  firm.] 

TFiZb,  contra,  was  not  called  upon. 

(1)  2  Burr.  1082.  (5)  Law  Kep.  1  Ex.  320. 

(2)  2  E8p.  731.  (6)  11  C.  B.  (N.S.)  616 ;  31  L.  J. 

(3)  1  East,  48.  (C.P.)  131:  in  error,  13  C.  B.  (N.S.) 

(4)  2  H.  &  C.  113 ;  33  L.  J.  (Ex.)  60.  832 ;  31  L.  J.  (C.P.)  270. 
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^^^  Eble,  C  J.    Without  deciding  the  point  of  law,  I  think  we  have 

Ellstoh  sufficient  power  under  the  Common  Law  Procedure  Acts  to  make 
DKAocni.  <3uch  an  amendment  as  will  advance  the  justice  of  the  case :  and  I 
think  we  ought  to  exercise  that  power  here.  There  is  a  dear  debt 
due  from  the  defendant  for  goods  sold  and  delivered  to  the  extent 
of  144Z.  48.  6^.  Justice  will  therefore  be  done  if  we  order  that  a 
verdict  be  entered  for  the  plaintiff  for  that  sum  and  the  costs  of 
the  action  only ;  but  that  the  defendant's  costs  of  this  rule  be 
deducted  therefrom. 

WiLLBS,  J.,  Byles,  J.,  and  Keating,  J.,  concurred. 

Bfde  cibsoltde  aceardingty. 

Attorneys  for  plaintiff:  Dreto  d  Wilkinson. 
Attorneys  for  defendant:  Ody  &  Adams. 


Nov.  9.  KITCHIN  and  Akothkr  v.  HAWKINS. 

Bankruptcy  Act,  18C1  (24  &  25  Vict,  c  134),  8.  IdZ—Camposition  Dced^Accept- 
once  of  Componiion  under  a  Deed  aJUrwarda  held  to  he  void — Beeeipt  of 
Money  under  a  Mistake  of  Law. 

The  defendant  called  a  meeting  of  his  creditors  and  proposed  a  composition  of 
10a.  in  the  pound,  payable  by  two  instalments,  and  a  deed  was  prepared  in  sap- 
posed  compliance  with  s.  192  of  the  Bankruptcy  Act,  1861.  The  plaintiffs,  who 
were  creditors,  declined  to  assent ;  but,  subsequently,  on  being  informed  by  the 
defendant  that  the  deed  had  been  executed  by  the  required  number  of  creditors, 
and  had  been  registered,  and  the  amount  of  the  instalments  having  been  remitted 
to  them,  they  took  the  money  and  said  nothing.  The  deed  was  *  afterwards 
decided  to  be  void  for  want  of  a  strict  compliance  with  the  provisions  of  the 
statute : — 

Hdd,  that  the  plaintiffs  were  precluded  from  suing  the  defendant  for  the  balaace 
of  their  debt;  as  the  mistake,  if  any,  under  which  they  had  received  the  instal- 
ments, was  one  of  law  and  not  of  fact. 

This  was  an'action  upon  a  bill  of  exchange  for  1972. 19s.  drawn 
by  the  pIainti£Gs  on  the  16th  of  January^  1864,  upon  the  defen- 
dant, payable  to  the  plaintiffs'  order  four  months  after  date;  with 
a  count  for  the  consideration. 

The  defendant  pleaded,  first,  a  plea  setting  up  an  indenture 
dated  the  11th  of  March,  1864,  and  made  between  the  several  per- 
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aons  or  parties  whose  names  and  seals  were  subscribed  and  affixed       1866 
in  the  schedule  thereunder  written  (being  creditors  in  their  own     KnoHir 
rights  solely,  or  in  co-partnership  with  others,  of  the  defendant    Hximm 
[describing  him]  executing,  assenting  to,  or  approving  of  the  same 
indenture),  of  the  first  part,  the  defendant  of  the  second  part,  and 
Benjamin  Wade  and  John  Crossley  of  the  third  part,  with  the 
usual  averments  shewing  it  to  be  a  deed  of  composition  under 
the  192nd  section  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict, 
c  134). 

Secondly,  as  to  1977. 198.,'parcel  of  the  moneys  claimed,  that  the 
defendant  was  indebted  to  the  plaintiffs  in  that  amount  as  alleged, 
and  that  he  was  indebted  to  divers  other  persons  respectively;  that 
it  was  thereupon  mutually  agreed  by  and  between  the  defendant 
and  the  plaintiffs  and  the  said  other  persons,  that  the  defendant 
should  pay  to  the  plaintiffs  and  the  said  other  persons  respectively, 
and  that  the  plaintiffs  and  the  said  other  persons  should  accept 
tram  the  defendant,  a  composition  of  lOs.  in  the  pound  on  their 
respective  debts,  in  full  satisfaction  and  discharge  of  their  said 
respective  debts ;  and  that  the  defendant  afterwards,  in  pursuance 
of  the  said  agreement,  and  before  the  commencement  of  the  action, 
paid  to  the  plaintiffs,  and  the  plaintiffs  accepted  and  received  from 
the  defendant,  the  said  composition  on  the  said  sum  of  1977.  198., 
in  full  satisfaction  and  discharge  of  the  said  debt  from  the 
defendant  to  the  plaintiffs. 

Thirdly,  to  the  second  count,  except  as  to  197Z.  19«.,  never 
indebted. 

The  plaintiffs  joined  issue  on  each  of  the  above  pleas.  They 
also  demurred  to  the  first  plea ;  but  the  demurrer  was  not  argued. 

The  cause  was  tried  before  Erie,  C.J.,  at  the  sittings  in  London 
after  last  Easter  Term.  The  defendant  had  carried  on  the  busi- 
ness of  a  com  and  seed  merchant  at  Belper,  in  the  county  of 
Derby.  In  February,  1864,  being  unable  to  meet  his  engagements, 
a  meeting  of  his  creditors  was  held,  at  which  it  was  proposed  to 
pay  ihem  a  composition  of  lOa.  in  the  pound,  by  two  instalments 
of  5s.  each,  the  first  instalment  to  be  paid  on  or  before  the  15th  of 
March,  and  the  second  (with  security)  on  the  23rd  of  August  The 
plaintiffs  were  creditors  for  1972.  198.,  the  amount  of  an  overdue 
bill  of  exchange,  and  attended  the  meeting  by  their  traveller,  who 
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18C6  howeyer  took  no  part  in  the  proceedings.  A  deed  of  composition 
KiTcniN  was  afterwards  prepared,  dated  the  11th  of  March,  1864,  which 
Hattons.     ^^  ^^y  registered  on  the  6th  of  ApriL 

The  sureties  for  the  second  instalment  having  been  proposed 
and  approved,  the  plaintiffs  were  on  the  3rd  of  March  applied  to 
for  their  assent  to  the  deed.  On  the  15th  Messrs.  Linklaters  & 
Hackwood,  the  plaintiffs'  attorneys,  wrote  to  the  defendant's 
attorney,  as  follows : — 

"Be  W.F.Hawkins. 

"  The  following  creditors  are,  we  believe,  acting  in  unison  in  this 
matter,  namely: — The  Derby  and  Derbyshire  Bank,  Messrs. 
Thompson  &  Frankish,  Mr.  Norman,  Messrs.  Kitchin  &  Co., 
Mr.  Kitchin,  and  Messrs.  Thornton,  Kennedy,  &  Ck). ;  and,  before 
.they  are  prepared  to  assent  to  the  proposed  composition,  they 
require  to  have  an  examination  made  into  Mr.  Hawkins's  affairs. 
Have  the  goodness  to  let  us  know  when  and  where  the  books  can 
be  inspected,  so  that  the  accountant  whom  the  creditors  may 
instruct  may  make  his  arrangements  for  their  examination.  Our 
clients  will  not  assent  to  the  composition  till  this  investigation  has 
been  made." 

To  this  letter  the  defendant's  attorney  replied  on  the  17th  of 
March : — 

"  Be  Hawkins. 

*'  In  reply  to  yours  of  the  15th  instant,  I  beg  to  say  that  the 
statutory  majority  of  the  creditors  for  this  composition  has  heefi 
seeu/red,  and  tlie  assents  of  your  clients  are  not  needed  to  make  it  a 
Jnnding  arrangement.  Nevertheless,  I  of  coui-se  prefer  that  they 
should  assent ;  and  the  first  instalment  of  composition  is  ready  for 
them  at  any  moment  I  shall,  therefore,  hope  to  receive  their 
assents  without  delay.  Your  requirement  of  an  investigation  of 
Mr.  Hawkins's  affairs  at  this  late  period  somewhat  surprises  me.  It 
is  nearly  a  month  since  the  creditors'  meeting  was  called ;  and  all 
the  parties  you  name  either  did  not  attend,  or  attended  and  did 
not  dissent  from  what  was  agreed  to,  viz.  the  composition.  Mr. 
Hawkins  has  been  subjected  to  personal  examination  before  the 
meeting,  at  the  meeting,  and  subsequent  thereto ;  and  to  re-open 
the  matter  at  this  stage  seems  neither  useful  nor  proper." 
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On  the  18th  of  March,  Messrs.  Linklaters  &  Co.  again  wrote  to        18C6 
the  defendant's  attorney,  as  follows: —  "  Kitchin 

"  lie  Hawhins.  Hawkins. 

"  Are  we  to  understand  by  your  letter  that  an  opportunity  for 
investigation  is  to  bo  denied  to  the  creditors  we  represent  ?  Wo 
shall  be  glad  to  know  this  definitely,  before  taking  other  measures, 
which  our  cUents  are  quite  prepared  for.  You  must  be  aware  that, 
even  if  the  deed  be  completely  registered  and  binding,  the  act  of 
1861  gives  the  creditors  the  power  of  investigation  they  require. 
It  seems  a  pity  to  drive  them  to  the  court  on  the  subject,  and  wo 
shall  therefore  wait  a  return  of  post,  in  the  hope  that  our  further 
interference  will  be  unnecessary." 

To  this  the  defendant's  attorney  replied  on  the  19th : — 

"  Be  Hawkins. 

"If  your  clients  are  acting  bond  fide,  and  have  any  specific 
chaises  to  make,  let  me  know  what  they  are  (giving  reasonable 
particulars  as  to  dates,  sums,  or  otherwise),  and  I  will  answer  them, 
or  advise  my  client  to  submit  to  examination.  But  my  belief  is, 
that  your  clients  are  simply  desirous  of  making  a  fishing  examina- 
tion ;  and  to  that  you  cannot  expect  me  to  accede  at  this  stage, 
nor  shall  I ;  nor  would  the  court  direct  it.  Eather  than  be  subjected 
to  such  a  thing,  I  should  advise  my  client  to  prefer  an  investiga- 
tion under  the  control  of  the  court.  He  would  at  least  have  fair 
play,  and  justice  in  the  matter  of  costs." 

On  the  21st  of  April,  the  defendant  sent  the  plaintiffs  a  draft  for 
the  first  instalment  of  the  composition,  inclosed  in  a  letter,  as 
follows : — 

"  Gentlemen, — The  deed  of  composition  for  securing  my  creditor 
108.  in  the  pound  upon  their  debts  ia  now  completed,  and  has  leen 
registered,  thus  binding  all  the  creditors.  You  have  not  favoured 
my  solicitor  with  your  concurrence ;  but  I  wish  you  to  have  the 
same  dividend  as  the  rest,  and  always  did  intend  to  deal  fairly  by 
all.  I  therefore  inclose  you  a  banker's  draft  for  49Z.  9s.  dd.,  the 
amount  of  first  half  of  the  composition  due  to  you  on  your  debt  of 
197t  19«.,  and  shall  be  obliged  if  you  will  sign  and  return  to 
me  the  inclosed  receipt" 

The  plaintiffs  did  not  acknowledge  the  receipt  of  the  above ;  but 
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1866  they  presented  the  draft,  and  received  and  kept  the  money.  On 
KiTCHiK  the^22nd  of  August  the  defendant  remitted  to  the  plaintiffs  the 
TT*  J!^o     amount  of  the  second  instalment,  in  a  letter,  as  follows : — 

"Gentlemen, — Inclosed  I  beg  to  hand  you  the  amount  due 
to  you  under  deed  of  composition  (second  instalment).  Agent  of 
the  Bank  of  England,  Leeds,  341.  Ids.  5i.,  dated  August  11,  1864, 
drawn  by  Cooper  &  Co.,  payable  to  Charles  C.  Disney,  Esq.;  my 
cheque  on  Cromptons,  Derby,  amoimt  14Z.  10«.  4d. ;  making  together 
49Z.  98.  dd.    Please  acknowledge  receipt  of  same  per  return." 

The  plaintiffs  received  and  kept  this  money  likewise  without 
any  acknowledgment ;  and,  having  probably  learnt  in  the  mean- 
time that  the  deed  of  arrangement  had  been  decided  by  the  Court 
of  Exchequer  in  a  case  of  Chesterfield  <&  Midland  Silkstone  Colliery 
Company  v.  HawJcina  (1),  upon  the  authority  of  Ex  parte  Cock- 
hurn  (2),  to  be  void  as  against  non-assenting  creditors,  they  on  the 
23rd  of  February,  1865,  demfioided  of  the  defendant  the  remainder 
of  their  debt. 

On  the  part  of  the  defendant  it  was  submitted  that,  asHuming 
the  deed  not  to  have  been  a  valid  deed  under  the  Bankruptcy 
Act,  1861,  he  was  at  all  events  entitled  to  a  verdict  on  the  second 
plea,  the  plaintiffs  being  under  the  circumstances  estopped  from 
denying  that  the  money  which  they  received  was  received  by  them 
as  and  for  a  composition. 

For  the  plaintiffs,  it  was  contended  that,  the  money  having  been 
received  by  them  upon  the  faith  of  the  defendant's  assertion  that  the 
deed  was  valid  and  binding  upon  all  his  creditont,  it  was  received 
under  a  mistake  of  fact,  and  consequently  that  they  were  entitled 
to  treat  the  payments  as  having  been  merely  made  on  account. 

His  Lordship  directed  a  verdict  for  the  defendant,  reserving 
leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for  them  for  the 
balance  of  their  debt,  if,  upon  the  facts,  the  Court  should  be  of 
opinion  that  the  pleas  (subject  to  any  amendment)  afforded  no 
answer  to  the  action. 

J.  Brown y  Q.C.,  accordingly,  in  Trinity  Term  last,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  plaintiffs,  on  the  ground  that  the 
evidence  given  at  the  trial  did  not  support  either  the  first  or  the 

(1)  3  H.  &  C.  677 ;  34  L.  J.  (Ex.)  121.  (2)  33  L.  J.  (Bkr.)  17. 
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second  plea,  and  that  the  evidence  did  not  shew  any  legal  or  _    isce 
equitable  defence  to  the  action.  Kitohut 

HatfeSf  Serjt,  and  C.  J.  Btttt,  shewed  cause.      The  plaintiffs    Hawkins. 
and  others  of  the  defendant's  creditors  having  accepted  the  com- 
position upon  the  terms  of  the  arrangement  communicated  to 
them,  it  is  not  competent  to  them  now  to  say  that  they  received  it 
merely  as  part  payment. 

[Btles,  J.    Which  plea  do  you  rely  on  ?] 

The  second,  at  all  events  as  affording  an  equitable  defence.  The 
acceptance  of  the  money  under  the  circumstances  operated,  at  least 
in  equity,  precisely  as  if  the  plaintiffs  had  executed  the  deed : 
JoOy  Y.  Wailia  (1)  ;  Sadler  v.  Jackson  (2)  ;  CheesArough  v. 
Wright.  (3)  The  case  of  Ex  parte  CocJcbum  (4)  was  decided  on 
the  13ih  of  April,  1864 ;  the  first  instalment  of  the  composition 
was  paid  to  the  plaintiffs  on  the  21st  of  April,  and  the  second  on 
the  22nd  of  August;  and  both  were  retained.  The  plaintiffs  had 
abundant  opportunity  of  seeing  the  deed.  The  Intimation  that  it 
had  been  registered  was  conveyed  to  them  in  the  defendant's  letter 
of  the  21st  of  April,  1864 ;  and  they  made  no  objection  until  the 
23rd  of  February,  1865. 

[Byles,  J.  There  was  no  misrepresentation  in  fact  by  the  defen* 
dant,  and  no  mistake  of  fSeust  on  the  plaintiffs'  part,  but  a  mere 
mistake  of  law.] 

The  second  plea,  it  is  submitted,  is  absolutely  proved  as  it  stands ; 
but  at  all  events  if  turned  into  an  equitable  plea.  There  was  a 
meeting  of  the  defendant's  creditors,  and  a  resolution  come  to  at 
that  meeting  for  a  composition  upon  terms  which  were  subse- 
quently embodied  in  a  deed,  and  the  plaintiffs  and  other  creditors 
took  the  composition.  Assuming  the  deed  to  be  bad  as  against 
non-assenting  creditors,  it  does  not  follow  that  it  may  not  be 
binding  upon  those  who  have  assented  thereto  by  their  acceptance 
of  the  composition  under  it.  No  fraud  is  suggested  here.  The 
utmost  that  can  be  said  is,  that  the  defendant  misrepresented  the 
legal  effect  of  the  deed,  which  cannot  affect  the  composition : 
Lewis  V.  Jones.  (5) 

(1)  3  Esp.  227.  (4)  33  L.  J.  (Bkr.)  17. 

(2)  16  Vea.  62.  (5)  4  B.  &  C  606 ;  6  D.  &  R.  567. 

(3)  28Beav.283. 
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1866  J".  Brown^  Q.C.y  and  Lanyon,  in  support  of  the  rule.     The  deed 

KiTCHiN  having  been  held  void,  there  is  an  end  of  all  question  upon  the 
liAWKDfs.  ^^  pl^-  -"-^  ^^y  ^  conceded  that  if  two  or  more  creditors  agree 
with  their  debtor  to  accept  a  composition  amounting  to  less  than 
their  entire  demand,  each  acting  on  the  Mth  of  the  engagement 
of  the  others,  the  agreement  is  binding  upon  them :  see  the  notes 
to  Cumber  v.  Wane.  (1)  But  the  question  is,  whether  there  has 
been  any  such  agreement  here.  There  is  nothing  in  the  evidence 
or  in  the  correspondence  to  shew  it.  On  the  contrary,  there  is 
distinct  evidence  that  the  plaintiffs  throughout  declined  to  assent 
to  the  proposed  composition.  The  defendant's  letter,  inclosing  the 
first  instalment,  does  not  ask  the  plaintiffs  to  assent :  it  states,  no 
doubt  erroneously,  that  the  deed  is  a  valid  deed  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  and  therefore  that  the  plain- 
tiffs are  bound  by  it.  Under  these  circumstances,  no  court  would 
hold  the  plaintiffs  bound  by  their  acceptance  of  the  money.  The 
rule  as  to  the  appropriation  of  payments  was  considered  recently 
in  Croft  v.  Lumley  (2),  where  all  the  authorities,  including  Doe  d. 
Cheney  v.  Batten  (3),  Hardman  v.  BdUwuse  (4),  and  WM  v. 
Weatlierhy  (5),  are  referred  to.  The  result  shews  that  in  a  case 
like  this  it  is  the  intention  of  the  recipient  which  determines  the 
appropriation.  The  money  here  was  accepted  upon  the  faith  of 
the  statement  contained  in  the  attorney's  letter  of  the  17th  of 
April.  The  observations  of  Willes,  J.,  in  Brooks  v.  Jennings  (6), 
are  strong  to  shew  that  the  acceptance  was  conditional  only  upon 
the  deed  turning  out  to  be  a  valid  and  binding  deed. 

[Willes,  J.  What  is  there  said  is  rather  against  the  argu- 
ment.] 

Eblb,  C. J.  I  feel  much  indebted  to  Mr.  Lanyon  for  having 
brought  the  authorities  so  clearly  to  our  attention.  But  it  appears 
to  me  that  the  question  we  have  to  determine  is  rather  one  of  fact 
than  of  law.  The  defendant  was  indebted  to  the  plaintiffs  and  to 
several  other  persons,  and  called  a  meeting  of  his  creditors,  at 
which  meeting  it  was  proposed  that  a  composition  deed  should  be 

(1)  1  Str.  426 ;  1  Smith's  L.  C.  5th  (4)  9  M.  &  W.  696. 

cd.  288,  294.  (5)  1  Bing.  N.  C.  602 ;  1  Scott,  477. 

♦  (2)  6  H.  L.  C.  672.  (6)  Law  Hep.  1  C.  P.  476,  481. 
(3)  Cowp.  243. 
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prepared^  which  was  undoubtedly  intended  to  be  a  deed  under  the  1866 
Bankruptcy  Act,  1861.  After  the  decision  pronounced  by  the  Court  Kitohin 
of  Exchequer,  we  must  assume  that  that  deed  was  not  valid  so  as  hawkin?. 
to  bind  non-assenting  creditors.  Still,  a  creditor  may  be  bound  by 
his  acceptance  of  the  composition  though  the  deed  be  not  in  strict 
compliance  with  the  statute.  That  the  defendant  intended  the 
payments  he  made  as  payments  of  a  composition  is  clear  from  his 
letters  of  the  21st  of  April  and  22nd  of  August  The  plaintiffs 
nndonbtedly  had  a  right  at  the  time  to  accept  the  money  on  those 
terms,  and  to  say  that  they  would  carry  the  payments  to  the 
aceonnt  of  their  debt,  and  wait  to  ascertain  whether  the  deed  was 
good  or  not.  But  there  is  no  doubt  that  the  remittances  were 
made  as  composition ;  and  the  plaintiffs  kept  the  money,  and  said 
nothing.  And  it  was  not  until  February  in  the  following  year,  when 
the  deed  had  been  decided  to  be  void,  that  they  repudiated  the 
tiansaction  and  claimed  the  balance.  I  think  they  had  no  right  to 
do  so.  The  money  cannot  be  said  to  have  been  received  under  a  mis- 
take of  fact :  the  parties  were  mistaken  as  to  the  legal  effect  of  the 
deed-  The  plaintiffs  might  have  taken  the  course  pointed  out  by 
Willes,  J.,  in  Brooks  v.  Jennings.  (1)  Indeed,  it  was  their  boimden 
duty  to  do  so;  for,  we  all  know  that  these  compositions  are 
frequently  derived  from  funds  supplied  by  the  debtor's  friends. 
If  the  plaintiffs  did  not  choose  to  accept  the  money  tendered  as  a 
composition,  they  ought  to  have  given  the  defendant  an  opportu- 
nity of  taking  it  back.  The  plaintiffs  and  other  creditors  of  the 
defendant  having  accepted  a  composition  on  their  respective  debts, 
I  thiak  the  plaintiffs  are,  quite  independently  of  the  statute, 
precluded  from  suing  for  the  residue  of  their  debt. 

WiiiiiBS,  J.  I  am  of  the  same  opinion.  If  the  statute  making 
composition  deeds  binding  upon  the  general  body  of  creditors  in 
certain  circumstances  were  out  of  the  question,  it  could  hardly  be 
deemed  that  there  was  an  agreement  between  the  defendant  and 
the  plaintiffs  and  the  other  creditors  of  the  defendant  that  all  the 
creditors  should  accept  a  composition  of  10s.  in  the  pound  in  satis- 
faction and  discharge  of  their  respective  debts.  The  ordinary 
course  was  pursued.  A  meeting  was  called;  and  a  composition 
(1)  Law  Rep.  1  C.  P.  476,  481. 


30  COURT  OF  COMMON  PLEAS.  [L.  R. 

1866  was  proposed,  and  assented  to  by  the  nmjArity  of  the  creditors.  If 
KnxjHiN  the  plaintiffs  had  insisted  upon  being  paid  their  demand  in  MI, 
Ha^ks.  ^^  defendant's  course  would  have  been  clear:  he  must  have 
become  bankrupt,  in  order  to  prevent  a  preference  which  would 
have  been  a  fraud  upon  the  rest  of  the  creditors.  He  was  there- 
fore entitled  to,  or  might  fairly  expect  to  receiye,  an  answer  from 
a  creditor  who  had  not  assented  in  the  first  instance,  as  to  whether 
or  not  he  agreed  with  the  general  body  of  creditors,  when  the 
composition  was  tendered  to  him.  A  deed  of  composition  was 
prepared,  which  until^the  decision  of  Lord  Westbury  in  Ex  parte 
CocJcbu/rn  (1),  and  of  the  Court  of  Exchequer  in  Chesterfield  dt 
Midland  SUkstone  Colliery  Company  t.  Hawkins  (2),  came  to  the 
knowledge  of  the  parties,  was  supposed  to  comply  with  all  the 
provisions  of  the  192nd  section  of  the  Bankruptcy  Act,  1861. 
The  defendant  in  the  meantime  paid  the  two  instalments  of  the 
composition,  intimating  to  the  plaintiffs  at  the  time  that  the 
money  was  paid  as  the  composition  agreed  on  by  the  deed.  The 
plaintiffs  took  the  money  and  returned  no  answer ;  and  six  months 
after  the  second  payment  was  made,  they  insisted  upon  being  paid 
the  rest.  The  obvious  justice  of  the  case  is,  that,  having  accepted 
a  composition  in  the  ordinary  way,  the  plaintiffs  should  be  bound 
by  it.  Then,  does  the  statute  make  any  difference  ?  I  think  not. 
It  only  shews  that  the  parties  were  under  a  wrong  impression  when 
the  money  was  paid  and  received  as  a  composition.  A  mistake  of 
fact  might  have  avoided  the  transaction :  but  here  was  no  mistake 
of  fact,  but  only  a  mistake  upon  a  nice  point  of  law.  The  just 
conclusion  from  the  facts  is,  that  the  payment  and  acceptance  of 
the  money,  even  under  the  erroneous  impression  that  the  deed  was 
valid,  discharged  the  defendant. 

Byles,  J.  I  am  of  the  same  opinion.  By  arrangement  here  we 
are  to  be  judges  both  of  law  and  fact.  The  law  seems  to  be  dear, 
from  the  opinions  of  Lord  Kenyon  in  JoHy  v.  WaMis  (3),  of  Lord 
Eldon  in  Sadler  v.  Jackson  (4),  and  of  the  present  Master  of  the 
EoUs  in  Cheesebrough  v.  Wriffkt  (5),  that,  where  a  creditor  receives 
a  composition,  he  is  bound  by  it  though  he  has  not  signed  the 

(1)  33  L.  J.  (Bkr.)  17.  (4)  15  Ves.  52. 

(2)  3  H.  &  C.  677  ;  34  L.  J.  (Ex.)  121.  (5)  28  Beav.  283. 

(3)  3  Esp.  227. 
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deed.  The  plaintiffs,  though  they  did  not  originally  assent  to  the  1866 
composition,  have  received  the  two  instalments.  It  may  be  Kitohim 
that  they  only  intended  to  receive  the  money  as  part  payments  on  hawkihb. 
account  of  their  debt.  But,  what  was  the  representation  which 
they  made  to  the  defendant?  When  the  defendant  said  ^'I 
inclose  you  this  money  as  the  composition,"  the  plaintiffs  took  it 
and  said  nothing.  That,  in  my  judgment,  amounted  to  a  repre- 
sentation that  they  intended  to  come  in  under  the  deed.  Their 
acts,  or  rather  their  omissions,  shewed  that  they  meant  the  defen- 
dant so  to  understand.  There  is  no  pretence  for  saying  that  there 
has  been  any  mistake  of  fact.  There  was  no  doubt  a  mutual  mis- 
take of  law, — ^assuming  the  decision  of  the  Court  of  Exchequer  as 
to  the  legal  effect  of  the  deed  in  question  to  be  right.  Wherever 
there  is  an  intention  expressed  by  the  payer  that  the  money  is 
paid  upon  a  particular  account,  and  the  payee  receives  it  under  a 
different  intention,  it  is  the  duty  of  the  latter  to  give  the  former 
an  opportunity  to  retract.  That  is  no  new  rule.  It  was  the  rule 
of  the  civil  law, — "  Dum  in  re  agenda  hoc  fiat ;  ut  vel  creditori 
liberum  sit  non  accipere  Vel  debitori  non  dare,  si  alio  nomine 
exsolutum  quis  eorum  velit ;  cseterum  postea  non  permittitur."  (1) 
What  is  intended  must  be  said  at  the  time.  It  seems  to  me, 
therefore,  that  both  the  law  and  the  facts  are^^against  the  plaintiffs 
in  this  case. 

Keating,  J.  I  am  of  the  same  opinion.  The  evidence  to  my 
mind  clearly  shews  that  the  plaintiffs  did  receive  the  two  pa}- 
ments  in  April  and  August  as  payments  on  account  of  the  compo- 
sition. They  did  not>  as  according  to  the  suggestion  in  Brooks  v. 
Jennings  (2)  they  might  have  done,  take  the  money  offered,  but 
with  an  intimation  that  they  received  it  conditionally  only.  On 
the  contrary,  they  by  their  conduct  induced  the  defendant  to  be- 
lieve that  they  accepted  it  as  payment  of  the  composition.  Both 
instalments  were  received  in  silence :  and  it  was  not  until  ten  months 
after  the  receipt  of  the  first  instalment  that  the  defendants  inti- 
mated their  dissent.  I  think  it  is  impossible  to  arrive  at  any  other 
conclusion  from  the  fcu^ts  than  that  the  plaintiffs  are  by  their  con- 

(1)  Dig.  4G.  3.  2,  3. 

(2)  Law  Rep.  1  0.  P.  476. 
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1SG6       duct  precluded  from  now  saying  that  the  money  was  received 
"  K^TtJiiix     otherwise  than  as  a  composition. 
Hawkins.  ^^^  discharged. 

Attorneys  for  plaintiffs  :  LinJclcUers  &  Hackwood. 

Attorney  for  defendant :  F.  H,  Jeanneret,for  J.  G,  Jackson^  Bdper. 


yov.  24.  FRITH  AND  Others  v.  GUPPY  and  Anothkh. 

Faieign  AUachment — Vexattaudy  suing  in  the  Mayor^s  Court;  London^  pending 
an  Action  in  this  Court  for  the  same  Cause— Staying  Proceedings. 

Two  actions  were  brought  in  this  court,  one  by  A.,  a  merchant  at  Naples, 
against  B.,  the  other  by  B.  against  A.,  for  alleged  breaches  of  two  several  contracts 
for  cargoes  of  timber  to  be  shipped  at  Moulmein  and  to  be  delivered  at  Genoa. 
In  the  first  action  A.  recovered  judgment  for  3801?.  13«.  4</.,  and  on  the  14th  of 
November,  1866,  the  amount  was  paid  to  his  attorneys,  who  carried  on  business 
in  the  City  of  London ;  and  on  the  same  day  an  attachment  from  the  Mayor^a 
Court  was  served  upon  A.'s  attorneys  in  an  action  brought  in  that  court  at  the  suit 
of  B.  for  the  same  cause  as  that  for  which  the  action  of  B.  against  A.  was  brought 
in  this  court : — 

The  Court  ordered  that  the  proceedings  in  the  action  in  this  court  be  stayed, 
unless  B.  elected  within  a  week  to  abandon  the  proceedings  in  the  Mayor's  Court, 
— deeming  the  proceedings  in  the  Mayor's  Court  to  be  unfounded  and  vexatious. 

This  was  an  action  brought  by  the  plaintiffs,  Messrs.  Frith, 
Sands,  &  Co.,  against  the  defendants,  who  are  merchants  at  Naples, 
to  recover  damages  for  an  alleged  breach  by  the  latter  of  a  con- 
tmct  entered  into  between  them  and  the  plaintiffs  on  the  7th  of 
February,  1862,  and  the  plaintiffs  sought  to  recover  compensation 
for  the  defendants'  refusal  to  accept  a  cargo  of  teak  shipped  for 
them  by  the  plaintiffs  from  Moulmein  in  February,  1864,  to  be 
delivered  at  Genoa.  The  plaintiffs  claimed  4187?.  19«.  lid.,  being 
the  difference  between  the  contract  price  of  the  timber  and  inte- 
rest (19,826?.  12«.  4d.)  and  the  net  proceeds  of  the  cargo,  sold  in 
February,  1865,  viz.  15,638?.  12s.  5d.  The  action  was  commenced 
on  the  1st  of  April,  1865. 

On  the  Ist  of  February,  1865,  Messrs.  Guppy  &  Co.,  the  now 
defendants,  had  brought  an  action  against  Messrs.  Frith,  Sands,  & 
Co.,  the  now  plaintiffs,  to  recover  damages  for  breach  of  a  contract, 
dated  the  12th  of  February,  1862,  for  the  sale  by  Messrs.  Frith, 
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Sands,  &  Co.  to  Messrs.  Guppy  &  Co.  of  a  cargo  of  teak  by  the        ^866 
Orion,  which  was  delivered  at  Genoa  in  May,,  1862,  and  was  found       Frith 
to  be  greatly  inferior  to  the  quality  contracted  for ;  and,  after  a      gcpVy. 
delay  of  about  five  years  and  a  half,  Messrs.  Guppy  &  Cp.  obtained 
(under  the  award  of  an  arbitrator)  judgment  in  that  action  for 
3801?.  13«.  4d.,  damages  and  costs ;  and  on  the  14th  of  November 
instant,  Messrs.  Freshfields  &  Newman,  the  attorneys  for  Messrs. 
Guppy  &  Co.,  received  from  Messrs.  Cotterill  &  Sons,  the  attorneys 
for  Messrs.  Frith,  Sands,  &  Co.,  a  cheque  for  that  sum. 

Within  an  hour  after  such  payment  Messrs.  Freshfields  &  Co. 
were  served  with  notice  of  attachment  from  the  Lord  Mayors 
Com't,  London,  in  a  plea  of  debt  against  Messrs.  Guppy  &  Co., 
at  the  suit  of  Messrs.  Frith  &  Co.,  the  debt  sworn  to  being 
3439t  16s.  Id. 

Upon  affidavits  stating  these  facts,  and  also  stating  that  the 
action  so  brought  by  the  plaintiffs  against  the  defendants  in  the 
Lord  Mayor's  Court  was  brought  for  the  same  claim,  and  was 
founded  upon  identically  the  same  matter,  and  was  in  effect  to 
recover  identically  the  same  sum  as  was  sought  to  be  recovered  in 
this  action,  and  was  brought  vexatiously  and  without  any  proper 
occasion,  and  merely  for  the  purpose  of  embarrassing  the  defendants, 

WaiJctn  Williams  moved  for  a  rule  calling  upon  the  plaintiffs  to 
shew  cause  why  all  further  proceedings  in  this  cause  should  not  be 
stayed,  unless  the  plaintiffs  should  within  a  week  elect  to  abandon 
the  action  brought  by  them  against  the  defendants  in  the  Lord 
Mayor's  Court  and  all  proceedings  therein. 

[WiLLES,  J.  The  cause  of  action  not  arising  within  the  City  of 
London,  why  not  apply  for  a  prohibition  ?] 

The  present  was  thought  the  more  convenient  remedy,  especially 
after  the  experience  of  the  late  case  in  the  Exchequer.  (1) 

The  rule  having  been  granted. 

Sir  G.  Honymany  Q.C.,  and  Cohen,  shewed  cause.  (2)    The 

(1)  Cox  ▼.  Mdffor  of  London,  1  H.  broker  in  London ;  that  the  plaintiffs' 
&  C.  338 ;  32  L.  J.  (Ex.)  64 :  in  error,  attorneys,  in  the  course  they  had  pur- 
2  H.  fr  C.  401 ;  32  L.  J.  (Ex.)  282.  sued,  had  acted  under  the  bonft  fide 

(2)  The  affidavits  in  opposition  to  impression  that  their  clients  had  a  good 
the  rale  shewed  that  the  contracts  in  cause  of  action  to  the  extent  sworn  to ; 
hoth  actions  had  been  made  through  a  and  that,  having  £Bdled  in  an  attempt  to 

Vot.il  •      D  2 
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^^^  plaintiffs  had  an  undoubted  right  to  attach  the  money  in  the 
Fbith  hands  of  Messrs.  Freshfield.  It  may  be  that  the  proceedings 
GuFFT.  in  the  Mayor's  Court  are  worthless  and  assailable  by  prohibition. 
But  the  question  is,  whether  that  is  any  ground  for  staying  the 
proceedings  in  this  action,  which  are  perfectly  regular.  There 
are  authorities  to  shew  that  it  is  competent  to  a  plaintiff  to 
adopt  the  two  courses  concurrently.  In  Com.  Dig.,  Attach- 
ment (B.),  it  is  said,  that,  '^  if  a  man  sue  for  a  debt  in  C.  B.,  pend. 
ing  this  suit  he  may  afiSrm  his  plaint  in  London  for  the  same 
debt,  and  make  an  attachment  of  a  debt  due  from  another  to 
the  defeixdant,**— citing  Leuknar  v.  HunUy.  (1)  A  similar  appli- 
cation to  the  present  was  refused  in  Denton  y.  MaiUand.  (2) 
Williams,  J.,  there  says :  ^  The  two  proceedings  are  not  ad  idem. 
It  is  not  a  case  of  the  plaintiff  suing  the  defendants  in  this  court 
and  in  the  Mayor's  Court  for  the  same  cause  of  action ;  but  the 
attachment  is  a  perfectly  independent  proceeding,  and  out  of  the 
common  course."  And  in  a  note  to  that  case  another  case  of  Oar- 
heU  V.  Aiama  (3)  is  cited  (ex  relatione  Dowdeswell),  where  a  sum- 
mons was  taken  out  to  stay  proceedings  in  the  action  on  the  same 
ground  as  in  the  principal  case,  which  was  opposed  by  Dowdeswell, 
and  discharged  by  Cresswell,  J.,  on  the  ground  that  the  pendency 
of  proceedings  in  the  inferior  court  was  no  reason  for  staying  the 
action,  and  also  because  the  plaintiff  in  the  action  could  not  have 
any  remedy  against  the  fund  in  the  hands  of  the  bankers.  In  the 
notes  to  TurhUTa  Case  (4)  it  is  said  that  "  a  defendant  may  be 
arrested  by  process  out  of  the  courts  at  Westminster  after  having 
put  in  bail  or  surrendered  in  discharge  of  a  foreign  attachment  in 
the  city  court  for  the  same  cause ;"  for  which  is  cited  Wood  v. 
Thomson.  (5)  This  is  not  like  the  case  of  a  plaintiff  bringing 
two  actions,  when  he  may  attain  the  same  result  in  one.  Aissuming 
that  the  Court  has  power  to  do  what  is  asked  by  this  rule,  it  is 
clearly  an  application  to  their  equitable  discretion ;  and  it  will  not 

get   the   amount  of  damages  in  the  (1)  Cro.  Eliz.  593,  712. 

former  action  paid  into  court  to  abide  (2)  15  L.  J.  (Q.6.)  332. 

the  result  of  this  action,  the  only  mode  of  (3)  15'L.  J.  (Q.B.)  at  p.  333. 

securing  the  fruits  of  any  judgment  they  (4)  1  Wms.  Saund.  67  h,  n.  (h) 

might  obtain  in  this  action  (the  defen-  (5)  5  Taunt.  851 ;  1  Marsh.  395. 
dants  residing  out  of  the  jurisdiction) 
waa  by  means  of  process  of  attachment. 
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1)6  granted  so  as  to  work  injustice  to  the  plaintiffs.    The  rule       ^^^ 
calls  upon  them  to  elect  to  proceed  here  or  in  the  Lord  Mayor's       fbxth 
CJonrt    Suppose  they  elect  to  proceed  in  the  inferior  court,  they      ©iJ^, 
would  probably  be  met  by  a  motion  for  a  prohibition,  and  they 
would  be  obliged  to  pay  all  the  costs  of  the  present  action.    It 
might  perhaps  be  right  to  stay  the  proceedings  here  until  those 
in  the  Lord  Mayor's  Court  are  concluded ;  or  perhaps  the  justice  of 
the  case  would  be  met  by  making  it  a  condition  that  the  defendants 
should  not  set  up  the  want  of  jurisdiction  in  the  inferior  court,  or, 
if  the  plaintiffs  elect  to  proceed  with  this  action,  that  they  should 
giye  security.    It  could  be  no  vexation  to  commence  the  proceed- 
ings in  the  Lord  Mayor's  Court  according  to  the  ordinary  course 
of  practice  there,  viz.  by  affidavit  of  debt. 

[WiLLES,  J.  In  a  case  of  unliquidated  damages?  The  de- 
fendants have  no  opportunity  of  answering  the  affidavit  in  the 
Mayor's  Court :  they  could  only  surrender  themselves  or  give  bail 
to  pay.  We  have  had  to  consider  this  matter  very  much  in  the 
case  pending  in  the  House  of  Lords ;  and  the  result  is  a  conviction 
on  my  mind  that  the  plaintiffs'  proceeding  in  the  Mayor's  Court  is 
unfounded  and  vexatious.  The  legislature  in  passing  the  Common 
Law  Procedure  Act,  1854,  advisedly  abstained  from  extending 
the  foreign  attachment  to  cases  where  judgment  had  not  been 
obtained.] 

Watkin  Williams,  in  support  of  the  rule,  was  not  called 
upon. 

WiLLES,  J.    I  think  this  rule  should  be  made  absolute.    It  is  not 
necessary  to  lay  down  any  rule, — and  as  at  present  advised,  I  think 
there  is  no  such  rule  of  practice, — ^that,  where  a  second  action  is 
brought  pending  a  former  action  for  the  same  cause,  the  proceedings 
in  the  second  action  should  be  stayed.    I  do  not  found  my  judg- 
ment in  this  case  upon  any  such  consideration  as  that,  but  upon 
the  tsct  that  the  proceedings  in  the  Lord  Mayor's  Court  are 
vexatious.    Those  proceedings  are  taken  against  a  litigant  before 
the  Court ;  and  it  is  within  the  equitable  jurisdiction  *of  the  Court 
to  stay  the  proceedings  therein,  where  a  double  proceeding  is 
pending  vexatiously.    I  think  the  plaintiffs  ought  to  be  put  to 
their  election  to  go  on  with  the  action  in  the  Mayor's  Court,  or  to 

D2  2 
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1866        be  satisfied  to  proceed  with  that  first  instituted  here.     Messrs, 
Pbith      Ouppy  &  Co.  brought  an  action  against  Messrs.  Frith  &  Co.,  and 
.GuFPY.      ^B,Ye  recovered  in  that  action  the  amount  due  to  them,  and  have 
obtained  a  judgment  under  which  the  money  has  been  paid  for 
them  into  the  hands  of  Messrs.  Freshfields  &  Newman,  their 
attorneys.   If  Messrs.  Freshfields  &  Newman  had  chanced  to  carry 
on  their  business  in  Parliament  Street  or  elsewhere  out  of  the 
city  and  liberties  of  London,  the  money  so  paid  to  them  would 
have  found  its  way  in  due  course  into  the  pockets  of  their  clients. 
But,  as  they  happen  to  carry  on  their  business  in  the  city,  they 
were  exposed  to  be  proceeded  against  by  process  of  garnishment 
in  the  Mayor's  Court.    Accordingly,  Messrs.  Frith  &  Co.,  having 
a  cross  claim  against  Messrs.  Guppy  &  Co.,  in  respect  of  which 
they  had  not  obtained  judgment,  and  which  claim  was  litigated 
and  denied  by  Messrs.  Guppy  &  Co.,  brought  a  plaint  against 
them  in  the  Mayor's  Court,  and  issued  an  attachment  in  order  to 
intercept  the  money  in  the  hands  of  Messrs.  Freshfields  &  New- 
man.   If  that  were  a  well  founded  proceeding,  if  the  Mayor's 
Court  had  jurisdiction  in  the  matter,  or  if  there  was  any  doubt 
upon  the  point,  I  should  have  desired  time  to  consider  whether  the 
mere  bringing  of  a  second  action  was  any  ground  for  staying^  the 
proceedings  in  the  first  action.    But  I  am  quite  satisfied  that  the 
proceedings  in  the  Mayor's  Court  are  not  well  founded,  and  that, 
if  carried  on  to  their  ordinary  ending,  they  must  terminate  in 
favour  of  Messrs.  Guppy  &  Co.    It  is  laid  down  in  Comyns's 
Digest^  London  (B.),  that  the  jurisdiction  is  confined  to  the  city  and 
its  liberties;  and  that  is  in  accordance  with  what  is  laid  down 
by  Lord  Holt  in  Mendyhe  v.  Stint,  (1)    Again,  in  the  cases  of 
Wadsworth  v.  The  Qaeen  of  Spain  and  De  Haher  v.  The  Queen  of 
Portugal  (2),  Lord  Campbell,  in  delivering  the  judgment  of  the 
Court,  says :  ''  The  circumstance  that  the  cause  of  action,  if  there 
were  any,  arose  out  of  the  jurisdiction  of  the  Lord  Mayor's  Court, 
need  not  be  relied  upon.    Nevertheless,  after  the  strong  assertions 
at  the  Bar  that  this  is  immaterial  where  the  defendant  does  not 
appear,  we  think  it  right  to  say  that,  having  examined  the  autho- 
rities, we  entertain  no  doubt  that  the  process  of  foreign  attach- 
ment can  only  be  duly  resorted  to  where  the  cause  of  action  arose 
(1)  2  Mod.  272.  (2)  17  Q.B.  171 ;  20  L.  J.  (Q.B.)  488. 
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within  the  jurisdiction  of  the  Court  from  which  it  issues."     In       1S66 
Cox  V.  The  Mayor  of  London  (1)  it  was  held  that  a  custom  of  the       Y^m 
city  of  London,  on  a  plaint  being  entered  in  the  Lord  Mayor's  ^' 

•Court,  to  attach  a  debt  due  to  the  defendant  from  a  third  person, 
upon  his  being  found  within  the  jurisdiction,  though  none  of  the 
pfu-ties  are  citizens  or  resident  in  the  City,  and  neither  the  original 
debt  nor  that  due  from  the  garnishee  accrued  within  the  City,  is 
void  in  law.  That  case  was  taken  to  the  Exchequer  Chamber,  and 
the  judgment  was  affirmed.  (2)  I  am  aware  that  the  matter  is  now 
pending  in  the  House  of  Lords,  by  whom  certain  questions  were 
put  to  the  judges :  and,  as  I  was  one  of  the  judges  present  at  the 
argument,  and  have  given  much  consideration  to  the  question,  I 
may  say  that  I  have  found  no  authority  at  variance  with  those  to 
which  I  have  referred.  We  must,  therefore,  take  it  that  the 
judgment  of  the  Exchequer  Chamber  was  right.  The  present 
action  is  brought  for  refusing  to  accept  a  cargo  of  teak,  not  only 
eut  of  the  jurisdiction  of  the  Mayor's  Court,  but  out  of  the  king- 
dom.. I  cannot,  therefore,  doubt  that  the  proceeding  in  the 
Mayor's  Court  is  not  a  well  founded  proceeding.  It  is  said  that 
Messrs.  Guppy  &  Co.  are  not  injured,  for  that  they  may  plead 
to  the  action  in  the  Mayor's  Court,  and,  if  their  defence  is  well 
founded,  they  will  succeed.  But  that  success  would  only  be 
attained  at  the  expense  of  much  delay,  and,  possibly,  some  costs. 
And  so  early  as  Lord  Coke's  time,  it  was  laid  down  that  the 
terror  of  a  suit  is  a  damnification  in  law.  It  is  further  suggested 
that  Messrs.  Guppy  &  Co.  may  move  for  a  prohibition.  The 
answer  to  that  is  obvious.  Why  should  they  be  put  to  all  the 
difficulty  of  declaring  in  prohibition,  and  possibly  also  to  two 
appeals  before  they  arrive  at  justice,  when  relief  is  open  to  them 
by  the  more  sunmiary  and  less  expensive  course  which  they  have 
been  advised  to  adopt?  These  considerations  satisfy  my  mind 
that  the  proceedings  in  the  Mayor's  Court  are  useless  and 
vexatious.  I  disclaim  imputing  to  Messrs.  Frith  &  Co.,  or  to 
their  advisers,  any  desire  to  harass  or  oppress  their  opponents. 
Bat  the  effect  of  what  they  have  done  for  the  attainment  of 
their  object  is  in  itself  vexatious  and  oppressive.  It  is  urged 
that  the  double  proceeding  may  be  an  abuse  of  the  process  of 
(1)  1 H.  &  Q.  338 ;  32  L.  J.  (Ex.)  64.       (2)  2  H.  &  C.  401 ;  32  L.  J.  (Ex.)  282. 
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1866        the  Mayor's  Court,  but  can  be  no  abuse  of  the  proceedings  in 
Pbith      this   court.      But  I  think  it  an  abuse  of  both,  and  that  the 
GotW,      ^^®  ^^^  putting  the  plaintiflfs  to  their  election  must  be  made 
absolute. 

Seating,  J.  For  the  reasons  given  by  my  Brother  Willes,  I 
think  the  proceedings  in  the  Mayor's  Court  are  oppressive  and 
vexatioufif,  and  that  this  rule  should,  therefore,  be  made  absolute. 

BvJe  absoltUe. 
Attorneys  for  plaintiffs :  CoUerill  &  Sons. 
Attorneys  for  defendants :  Freshfidda  &  Newman. 


Nov,  24.  MEYERSTEIN  v.  BARBER  and  Othbbs. 

BiUqf  Lading,  Duration  qf  Goods  landed  at  a  Sufferance-Wharfs  with  a  ^^Stop"* 
for  Freight — Pledge —  WTuU  a  sufficient  Possession  to  maintain  Trover. 

A  bill  of  lading  remains  in  force  until  there  has  been  a  oomjj^te  delivery  of  the 
goods  thereunder  to  a  person  having  a  right  to  receive  them,  and  is  not  spent  or 
exhausted  by  the  landing  and  warehousing  of  them  at  a  sufferance-wharf, — at  all 
events  so  long  as  they  are  under  stop  for  freight. 

A.  was  indorsee  of  a  bill  of  lading,  drawn  in  a  set  of  three,  making  oottou  de- 
liverable in  London  on  payment  of  freight ;  the  cotton  had  been  lately  landed, 
under  an  entry  made  by  A.,  at  a  sufferance- wharf  in  the  port  of  London,],with 
a  stop  thereon  for  freight ;  on  the  4th  of  March  A.  obtained  from  M.  an  advance 
of  2500?.  on  the  deposit  of  two  copies  of  the  bill  of  lading,  M.  assuming  the  third 
to  be  in  the  hands  of  the  master. 

On  the  6th  of  March,  the  stop  for  freight  being  then  removed.  A.,  who  had  in 
February  instructed  B.,  a  broker,  to  take  samples  of  the  cotton  and  to  offer  it  for 
sale,  obtained  from  B.  an  advance  of  2Q00L  on  the  deposit  of  the  third  copy  of  the 
bill  of  lading,  which  A.  had  fraudulently  retained. 

Ou  the  11th  of  March,  B.,  being  informed  of  the  prior  advance  by  M.,  sent  his 
copy  of  the  bill  of  lading  to  the  wharf,  and  procured  the  cotk>n  to  be  transferred 
into  his  own  name,  and  afterwards  sold  it  and  received  the  proceeds : — 

Beld,  that  the  bill  of  lading,  when  deposited  with  M.,  retained  its  full  force 
and  effect ;  that  there  was  therefore  a  valid  pledge  of  the  cotton  to  M. ;  and  he 
could  maintain  an  action  against  B.,  either  for  the  proceeds  of  the  sale,  as  money 
received  to  his  use,  or  for  a  wrongful  conversion  of  the  cotton. 

Declaration  for  money  had  and  received,  with  a  count  for  the 
conversion  of  certain  bales  of  the  plaintiflfs  cotton. 
Fleas,  never  indebted  and  not  guilty.   Issue  thereon* 
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At  the  trial  before  Erle^  CJ.y  at  the  sittiogs  in  London,  after  last        1866 


V. 

Babbeb. 


Trinity  Term,  the  following  facts  appeared : —  MEnBffnsiN 

In  August,  1864,  two  hundred  and  seyenty  seven  bales  of  cotton 
were  shipped  on  board  the  AcaduSy  at  Madras,  by  Messrs.  De  Suza 
&  Co.,  pursuant  to  a  contract  with  Messrs.  Az6mar  &  Co.,  merchants 
in  London,  under  a  bill  of  lading  making  it  deliverable  in  London 
io  the  shippers  or  assigns,  on  payment  of  certain  freight  Messrs. 
De  Suza  &  Co.  drew  upon  Az^mar  &  Co.  for  the  value,  and  got  the 
bills  discounted  by  the  Chartered  Bank  of  Lidia,  at  Madras,  handing 
over  to  the  bank  the  bill  of  lading.  Before  the  arrival  of  the  cotton 
in  London,  Messis.  Az6mar  &  Co.  had  transferred  their  business  to 
one  Abraham ;  and  ultimately  the  bill  of  lading  was  indorsed  to 
Abrakam  by  De  Suza  &  Co. 

The  Acaslua  arrived  in  London,  with  the  cotton  on  board,  on  the 
31st  of  January,  1865 :  and  on  the  1st  or  2nd  of  February,  Abraham 
made  an  entry  at  the  Custom  House,  witb  a  note  that  the  cotton 
was  to  be  delivered  at  Cotton's  Wharf,  a  sufferance-wharf  in  the 
port  of  London,  and  it  was  accordingly  landed  there,  the  landing 
being  completed  by  the  7th,  and  Abraham's  name  was  entered 
in  the  wharfingers'  books  as  the  importer.  Abraham  employed 
Messrs.  Barber  &  Co.,  the  defendantsi,  who  were  cotton  brokers 
in  London,  to  offer  the  cotton  for  sale,  and  on  the  9th  of  February 
gave  them  a  sampling  order,  under  which  samples  were  taken  on 
the  11th. 

On  tbe  4th  of  March,  Abraham  applied  to  the  plaintiff  for  an 
advance  of  2500Z.  on  the  security  of  cotton  per  Aeastus.  The  plain- 
tiff, who  had  had  former  dealings  with  Azemar  &  Co.,  consented  to 
advance  the  money,  and  Abraham  procured  the  bill  of  lading  from 
the  Chartered  Bank  of  India  in  London  (to  whom  the  bills  of  exchange 
with  the  bill  of  lading  annexed  had  been  remitted  from  Madras),  and 
handed  one  copy  (the  bill  of  lading  being  drawn  in  a  set  of  three)  to 
the  plaintiff,  together  with  the  invoice.  The  plaintiff  asked  for  '*  the 
other  copy,**  assuming  that  one  would  be  in  the  master's  hands ; 
whereupon  Abraham  promised  to  send  it  to  him,  and  did  afterwards 
Bend  him  a  aeeond  copy.  At  this  time  the  freight  had  not  leen  paid,  and 
ihe  cotton  lay  at  the  wharf  subject  to  a  "  rfop"  thereon  for  freight. 

On  the  6th  of  March,  Abraham  applied  to  the  defendants  for  an 
advance  of  2000Z.  on  the  same  cotton,  handing  them  the  third  copy  of 
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1866        the  bill  of  lading,  which  he  had  fraudulently  retained  in  his  possession. 
^lETEBffTEiN  The  defendants  advanced  Abraham  1500Z.  on  that  day,  and,  on  the 
BAmEE.     "^^^^  finding  that  the  stop  for  freight  was  then  removed,  gave  him 
the  other  500Z. 

On  the  11th  of  March,  the  plaintiff  for  the  first  time  learnt  that 
the  cotton  had  arrived,  and  that  the  defendants  had  been  employed 
by  Abraham  to  offer  it  for  sale.  He  thereupon  went  to  the  defen- 
dants, and  informed  them  of  his  prior  advance,  shewing  them  the 
two  copies  of  the  bill  of  lading  which  Abraham  had  deposited  with 
him.  On  the  same  day,  and  afier  that  interview,  but  (as  one  of  the 
defendants  swore  at  the  trial)  pursuant  to  prior  instructions,  a  clerk 
of  the  defendants  took  the  third  copy  of  the  bill  of  lading  to  Cotton's 
Wharf,  and  procured  the  cotton  to  be  transferred  to  their  names, 
and  on  the  13th  obtained  a  warrant  for  it,  and  shortly  afterwards 
sold  it.  The  cotton  realized  more  than  the  20007.  advanced  by  the 
defendants.  The  surplus  was  by  arrangement  handed  over  to  the 
plaintiff,  and  this  action  was  brought  to  recover  the  balance  of  the 
plaintiff's  advance  to  Abraliam. 

A  verdict  was  taken,  by  consent,  for  the  plaintiff  for  20197.,  with 
interest  at  5  per  cent  from  the  time  the  proceeds  of  the  sale  came 
to  the  defendants'  hands,  if  the  Court  should  think  the  plaintiff 
entitled  to  interest;  leave  being  reserved  to  the  defendants  to  move 
that  the  verdict  might  be  entered  for  them,  if  the  Court  should  be 
of  opinion  that  no  property  or  right  to  the  possession  of  the  cotton 
passed  to  the  plaintiff  by  the  deposit  of  the  bill  of  lading  with  him 
by  Abraham  under  the  circumstances  above  stated. 

>  Brett,  Q.C.,  on  a  former  day,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendants,  or  to  reduce  the  verdict  to  such  sum  as 
the  Court  should  direct,  on  the  grounds, — ^that,  as  against  the  defen- 
dants, the  plaintiff  was  not  entitled  to  the  goods  or  their  proceeds ; 
that  there  was  no  valid  prior  indorsement  of  any  bill  of  lading  to 
the  plaintiff;  that  the  bills  of  lading  ceased  to  have  effect  as  nego- 
tiable bills  of  lading  on  the  landing  and  warehousing  of  the  goods  in 
Abraham's  name;  that  the  property  in  the  goods  never  was  in  the 
plaintiff;  that  neither  the  plaintiff  nor  any  other  person  had  any 
right  to  or  lien  on  the  goods  as  against  the  defendants ;  that  it  never 
was  agreed  between  Abraham  and  the  plaintiff  that  the  property  in 
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the  goods,  or  any  lien  on  the  goods^  should  pass  to  the  plaintiff;        1806 
that  the  property  in  the  goods  passed  to  the  defendants  on  the  lisTEBsiKar 
transfer  of  the  goods  into  their  name  by  the  wharfingers,  the  de-     ba^bb. 
positaries ;  that  the  defendants  were  pledgees,  with  possession  and 
power  of  sale ;  that  the  plaintiff's  rights,  if  any,  were  mere  equities 
invalid  against  the  defendants,  or  were  for  breach  of  contract  by 
Abraham ;  and  that  no  interest  was  payable. 

Nov.  23.  E,  James,  Q.C.,  and  Sir  G.  Honyman,  Q.C.,  shewed  cause. 
The  plaintiff,  having  made  his  advance  to  Abraham,  in  whom  the 
property  in  the  cotton  was  at  the  time  vested,  upon  the  security  of 
the  bill  of  lading,  had 'a  lien  upon  it  which  could  not  be  defeated  by 
the  subsequent  dealings  between  Abraham  and  the  defendants. 
If  the  cotton  had  been  afloat  at  the  time,  no  question  could  have 
arisen.  Does  it  make  any  difference  that  it  had  been  landed? 
The  claims  of  both  plaintiff  and  defendants  stand  in  the  same 
position  in  that  respect,  save  that  the  cotton  was  under  stop  for  the 
freight  at  the  time  the  plaintiff's  advance  was  made.  The  circum- 
stance of  the  wharfingers  having  subsequently  attorned  to  the  de- 
fendants, by  giving  them  a  warrant  on  their  producing  a  third  copy 
of  the  bill  of  lading,  cannot  affect  the  rights  of  the  plaintiff;  neither 
can  the  fieu^t  of  the  entry  having  been  made  by  Abraham,  and  of 
the  cotton  standing  in  the  wharfingers'  books  with  his  name  as  the 
importer.  Under  the  Sufferance- Wharfs  Act,  11  &  12  Vict. 
c  xviii  (1),  and  the  Merchant  Shipping  Acts  Amendment  Act,  1862, 

(1)  The  material  section  of  this  act  is  goods  were  subject  to  whilst  the  same 

the 4th,  which  jnrovides  that ''all goods  were  on  board  such  ship,  and  before 

which  after  the  passing  of  this  act  shall  the   hmding  thereof ;    and   the   said 

be  landed  at  anj  of  the  public  suffer-  wharfinger,  his  servants  and  agents, 

anoe-wharvesaforesaid*'  (Cotton's  Wharf  are  hereby  required,  upon  due  notice  in 

being  one  of  them)  "  from  or  out  of  any  writing  in  that  behalf  given  by  such 

ship  within  the  port  of  London,  and  master  or  owner  or  other  person  afore- 

lodg^  in  the  custody  of  the  wharfinger  said  to  the  said  wharfinger,  or  left  for 

for  the  time  being  in  the  occupation  of  him  at  his  ofiBoe  or  counting-house  for 

BQch  wharf,  dther  at  such  wharf  or  the  time  being,  to  detain  such  goods  in 

elsewhere,  shall,  when  so  landed,  con-  the  warehouse   of  the  said  wharfinger 

tinne  and  be  subject  to  the  same  lien  until  the  freight  to  which  the  same 

or  daim  for  freight  in  favour  of  the  shall  be  subject  as  aforesaid  shall  be 

niiter  and  owner  of  the  ship  from  or  duly  paid,  together  with  the  wharfage, 

oQt  of  which  such  goods  shall  be  so  rent,  and  other  charges  to  which  Uie 

iaaded,  or  ofany  other  person  interested  same  shall  have  become  subject  and 

ii^the  freight  of  the  same  goods,  as  such  .  liable." 
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1866  25  &  26  Vic5t  c  63,  the  rights  of  the  owners  of  goods  remain  pre- 
METE3»Tinr  cisely  the  same  as  if  the  goods  were  still  on  board :  the  regnlationj^ 
Bakbeb.  contained  in  those  acts  were  framed  for  the  conyenience  of  com- 
merce and  the  protection  of  the  ship-owner.  The  wharfinger  k 
bound  to  retain  the  goods  until  the  ship-owner's  claim  for  the  freight 
is  satisfied,  and  to  deliver  them  to  the  true  owner  of  the  bill  of 
lading.  He  is  a  mere  stakeholder  or  agent.  The  plaintiff's  daim 
here  would  haye  been  equally  good  if  no  bill  of  lading  had  been 
handed  oyer  to  him  at  all :  he  was  mortgagee  of  the  cotton ;  and 
a  mortgage  of  a  chattel  may  be  by  parol :  Flory  y.  Denny.  (1)  The 
fraudulent  retention  by  Abraham  of  the  third  copy  of  the  bill  of 
lading  could  not  alter  the  plaintiff's  rights. 

[WiLLES,  J.  The  rights  of  indorsees  under  bills  of  lading  were 
much  discussed  in  the  judgment  of  Parke,  B.,  in  Bryant  y.  Nix.  (2)] 

And  also  in  a  recent  case  in  this  court,  Short  y.  Simpson.  (3) 

[WiLLES,  J.  The  question  here  is,  can  a  person  haye  a  yalid 
pledge  of  goods  in  a  dock  or  at  a  wharf  without  getting  a  warrant 
or  actual  delivery  ?] 

The  goods  being  under  stop  for  freight  at  the  time  of  the  advance 
made  by  the  plaintifl',  the  rights  of  all  parties  must  be  the  same  as 
if  they  had  been  still  at  sea.  The  delivery  of  the  bill  of  lading 
was  a  symbolical  delivery  of  the  goods  themselves. 

Breii^  Q,G.,  and  J.  Brown,  Q.(7.,  in  support  of  the  rule.  The 
same  question  substantially  arises  upon  each  count  of  the  decla- 
ration ;  for,  the  plaintiff  cannot  recover  upon  the  first  count  unless 
he  makes  out  that  the  defendants  have  sold  goods  which  are  his 
property ;  and  he  cannot  sustain  the  second  count  unless  he  shews 
that  the  property  and  the  right  to  the  possession  of  the  cotton 
passed  to  him  by  the  transaction  of  the  4th  of  March.  That  the 
property  in  the  cotton  might  have  passed  to  the  plaintiff  by  a  con- 
tract of  sale  on  that  day  cannot  be  denied.  But  this  was  not  a 
contract  of  sale  :  what  took  place  on  that  occasion  amounted  to  no 
more  than  inchoate  pledge.  There  was  an  equally  incomplete  and 
ineffectual  attempt  to  pledge  the  cotton  to  the  defendants  on  the 
7th  of  March;  but  that  transaction  became  complete  when  on  the 
11th  the  cotton  was  transferred  to  their  names  by  the  wharfingers. 
One  point  whidi  it  will  be  material  to  consider,  though  it  will  not 

(1)  7  Ex.  581.  (2)  4  M.  &  W.  776.  S.3)  Law  Rep,  1  C.  P.  248. 
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be  conclosiye,  is,  whether  the  document  which  was  handed  to  the  ^^^ 
plaintiff  on  the  4th  of  March  was  a  hill  of  lading.  Whilst  goods  TdxnBgnas 
are  at  sea,  the  property  in  them  is  represented  by  the  bill  of  lading,  bai»kb» 
and  passes  by  indorsement  and  delivery  of  that  document.  That 
is  by  virtue  of  the  law-merchant,  because  that  is  the  only  iaode  in 
which  the  possession  of  goods  can  under  such  circumstances  be 
given.  But,  the  goods  being  landed,  the  same  reason  does  not 
apply:  and  the  stop  for  freight  makes  no  difference;  that  is  a 
regulation  introduced  by  the  acts  of  parliament  for  the  general 
convenience  of  commerce  and  the  protection  of  the  ship-owner :' 
see  11  &  12  Vict,  c  xviii.  s.  1,  and  25  &  26  Vict.  c.  63,  ss.  67,  68. 
By  the  bill  of  lading,  the  captain  undertakes  to  deliver  the  goods 
to  the  person  to  whom  he  is  by  the  bill  of  lading  or  the  indorse* 
ment  thereon  directed  to  deliver  them.  That  done,  his  contract 
as  carrier  is  at  an  end,  and  he  is  no  longer  responsible  for  the 
goods.  Whether  they  are  landed  under  an  entry  made  by  him  or 
by  the  owner  of  the  goods  makes  no  difference :  from  that  moment 
they  are  at  the  risk  of  the  merchant.  In  Blackburn  on  the  Con- 
tract of  Sale  (1),  it  is  said,  that,  "  when  goods  are  at  sea  the  pur- 
chaser who  takes  the  bill  of  lading  has  done  all  that  is  possible  in 
order  to  take  possession  of  the  goods,  as  there  is  a  physical  obstacle 
to  his  seeking  out  the  master  of  the  ship,  and  requiring  him  to 
attorn  to  his  rights ;  but,  when  the  goods  are  on  land,  there  is  no 
reason  why  the  person  who  receives  a  delivery-order  or  dock- 
warrant  should  not  at  once  lodge  it  with  the  bailee,  and  so  take 
actual  possession  of  the  goods."  That  is  precisely  what  the  plain- 
tiff in  this  case  should  have  done.  By  the  original  deposit  of 
tiie  bills  of  lading,  both  plaintiff  and  defendants  took  a  mere 
equity.  The  defendants  having  by  their  diligence  first  acquired  a 
legal  title  to  the  goods,  their  legal  title  must  prevail. 

[Eble,  C.J.  The  consequences  of  holding,  that  the  fact  of  the 
goods  having  arrived  at  their  destination  alters  the  position  of  the 
parties,  would  be  perilous  in  the  extreme. 

WniLES,  J.  I  remember  being  counsel  in  a  case  in  which  Over- 
end,  Gumey,  &  Co.  had  advanced  a  large  sum  upon  bills  of  lading 
after  the  goods  had  arrived.  The  point  now  urged  was  not  suggested 
there.] 

(1)  Pages  297,  298,  302. 
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1866  No  case  has  been  found  in  which  this  precise  question  has  been 

Meyersteih  raised.  The  position  of  the  Chartered  Bank  of  India  was  different 
Bambeb.  ^^^^  ^**  of  the  present  plaintiff:  the  advance  made  by  them  was 
made  whilst  the  goods  were  at  sea.  The  person  who  first  presents 
a  bill  of  lading  is  entitled  to  the  goods :  The  Tigress.  (1)  The 
mode  of  delivery  of  goods  at  these  wharfs  was  much  discussed  in 
OcUUffe  V.  Bourne  (2),  where  all  the  authorities  are  collected.  The 
fact  of  the  carrier  having  a  lien  for  freight  makes  no  difference : 
AUan  V.  Chopper.  (3)  By  the  Civil  law,  there  might  be  an  hypo- 
thecation of  goods  which  would  pass  the  property,  subject  to  an 
equity  of  redemption :  but  by  the  law  of  England  there  can  be  no 
pledge  or  mortgage  of  goods  without  an  actual  transfer  of  the  pos- 
session to  the  .pledgee  or  mortgagee:  Story  on  Bailments  (4); 
Maclachlan  on  Shipping  (5) ;  notes  to' Marsh  v.  Lee  (6) ;  notes  to 
Basset  v.  Nosworthy  (7) ;  notes  to  ByaU  v.  Bowles.  (8) 

[WiLLES,  J.,  referred  to  Beeves  v.  Capper  (9)  and  Martin  v. 
Beid.  (10)] 

Assuming  that  there  may  be  a  mortgage  of  a  chattel,  this  transac- 
tion clearly  does  not  amoimt  to  a  mortgage ;  nor  was  it  so  intended : 
it  was  intended  as  a  pledge  and  nothing  else.  The  distinction  be- 
tween lien,  pledge,  and  mortgage  is  well  explained  in  Harris  v. 
Birch  (11),  Be  AUenhorouffh  (12),  and  in  the  notes  to  Coggs  v. 
Bernard.  (13)  The  transaction  in  Flory  v.  Denny  (14)  was  intended 
to  operate  as  a  mortgage.  Bryans  v.  Nix  (15)  was  the  case  of  an 
advance  upon  a  boat-receipt,  which  has  no  bearing  on  this  case. 

Our.  adv.  vuU. 

Nov.  24.  Erle,  C.  J.  In  this  case  a  rule  has  been  granted  calling 
upon  the  plaintiff  to  shew  cause  why  the  verdict  found  for  him 
should  not  be  set  aside,  and  a  verdict  entered  for  the  defendants. 

(1)  32  L.  J.  (P.  M.&  A.)97.  (8)  2  Tudor'a  L.  C.  Eq.  2nd  ed. 

(2)  4  Bing.  N.  C.  314 ;  3  M.  &  G.      651—683. 

643 ;  in  H.  Lds.  11  CI.  &  F.  45.  (9)  5  Bing.  N.  C.  136. 

(3)  2  C.  &  J.  218.  (10)  11  0.  B.  (N.S.)  730. 

(4)  Sections  297—299.  (11)  9  M.  &  W.  591. 

(5)  Page  45.  (12)  11  Ex.  461 ;  26  L.  J.  (Ex.)  22. 

(6)  1  Wh.  &  Tu.  L.  C.  Eq.  2nd  ed.  (13)  1  Smith's  L.  C.  6th  ed.  at 
497-504.  p.  194. 

(7)  2  Tudoi^s  L.  C.  Eq.  2nd  edit  (14)  7  Ex.  681. 
6—22.  (15)  4  M.  &  W.  775. 
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Upon  the  argnment  of  that  rule,  the  question  appears  to  me  to  be  I866 
resolved  into  this, — whether  the  delivery  on  the  4th  of  March,  1865,  idxiEsmsm 
of  the  bill  of  lading  of  the  cotton  per  the  Aeastus  by  Abraham  to  bam8bb. 
the  plaintiff,  for  the  advance  made  to  him  by  the  plaintiff  on  that 
day,  operated  as  a  valid  pledge  of  the  cotton.  There  can  be  no 
doubt  that,  if  the  cotton  had  been  afloat,  and  the  bill  of  lading  in 
the  hands  of  Abraham  as  the  assignee  thereof  under  ordinary  cir- 
cumstances, the  obtaining  an  advance  upon  the  deposit  of  the  bill 
of  lading  would  have  been  just  as  effectual  and  valid  as  if  it  had 
been  made  upon  the  actual  deposit  of  the  cotton  itself;  for,  while 
the  goods  are  afloat,  it  is  common  knowledge,  and  I  should  not 
think  of  citing  authorities  to  prove  it»  that  the  bill  of  lading  repre- 
sents them,  and  the  indorsement  and  delivery  of  the  bill  of  lading 
while  the  ship  is  at  sea  operate  exactly  the  same  as  the  delivery  of 
the  goods  themselves  to  the  assignee  after  the  ship's  arrival  would 
do.  Then,  the  bill  of  lading  having  been  delivered  to  the  plaintiff 
for  the  advance  so  made,  the  contest  on  the  part  of  the  defendants 
(who  afterwards  obtained  possession  of  the  cotton  under  the  circum- 
stances which  I  will  presently  mention)  has  been,  that  the  delivery 
of  the  bill  of  lading  to  the  plaintiff  on  the  4th  of  March  did  not 
operate  as  a  valid  pledge  of  the  cotton,  because,  as  they  insist,  the 
ship  having  arrived  at  her  port  of  destination,  and  the  cotton 
having  been  landed  and  warehoused,  the  bill  of  lading  was  ex- 
hausted and  spent,  and  ceased  to  have  any  operation  as  a  symbol 
of  property.  The  powerful  and  learned  argimient  of  the  counsel 
for  the  defendants  was  based  upon  that  assumption;  and  they 
further  insisted  that,  by  the  law  of  England,  there  can  be  no  valid 
pledge  of  a  chattel  without  the  delivery  of  possession,  and  there- 
fore that  the  subsequent  pledge  of  the  cotton  to  the  defendants, 
though  equally  inoperative  at  the  first,  yet  coupled  with  the  actual 
possession  afterwards  obtained  by  them  justified  them  in  dealing 
vith  the  cotton  as  their  own,  and  defeated  the  inchoate  pledge  ta 
the  plaintiff  Both  plaintiff  and  defendants  are  persons  of  the 
highest  respectability ;  and  the  only  question  is,  which  party  is  to 
be  the  loser  by  the  fraud  of  Abraham. 

The  history  of  the  dealing  with  this  cotton  disposes,  I  think,  of 
the  defendants'  argument  The  cotton  was  shipped  at  Madras  in 
August,  1864^  for  London,  on  board  the  AeadiM,    The  shippers 
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1866  drew  npon  the  consignees  against  the  cotton,  handing  over  the  bill 
MeyebsteuT  of  lading  to  the  Chartered  Bank  of  India,  by  whom  the  bills  of 
Bameb.  exchange  were  discounted,  in  the  common  course  of  mercantile 
transactions  of  that  nature.  I  call  the  document  signed  by  the 
captain  a  hiU  of  ladinffy  because,  though  drawn  in  a  set,  the  three 
copies  in  my  judgment  constitute  one  bill  of  lading.  There  is  no 
contention  that  the  deposit  of  the  bill  of  lading  with  the  Chartered 
Bank  of  India  on  their  discounting  the  bills  of  exchange  did  not 
operate  as  a  pledge  of  the  cotton,  or  that  the  bank,  or  their  repre- 
sentatives in  London,  would  not  have  had  a  perfect  right  to  in- 
demnify themselyes  out  of  the  proceeds  of  the  cotton  on  arrival 
for  the  advances  thus  made  by  them.  It  is  one  of  the  most  familiar 
and  frequently  occurring  transactions  that  can  be.  It  was  a  pledge, 
and  a  pledge  only.  The  property  in  the  cotton,  subject  to  the 
claim  of  the  bank,  was  in  Messrs.  De  Suza  &  Co.,  to  whom  by 
the  terms  of  the  bill  of  lading  the  cotton  was  deliverable  on  pay- 
ment of  the  freight.  Before  the  arrival  of  the  cotton^  the  property 
in  it  became  vested  in  Abraham,  who  had  succeeded  to  the  business 
of  Az^mar  &  Co.,  by  whom  the  contract  for  the  purchase  and 
shipment  of  the  cotton  had  originally  been  made,  subject,  of  course, 
to  the  pledge  to  the  bank.  Upon  the  arrival,  therefore,  of  the 
AeastiM  in  the  port  of  London,  the  state  of  things  was  this: — ^The 
Chartered  Bank  of  India  held  the  bill  of  lading  as  a  pledge  or 
security  for  the  bills  of  exchange  which  had  been  discounted  by 
them  at  Madras ;  and,  subject  to  that  pledge,  the  property  in  the 
cotton  was  in  Abraham.  The  Acadus  arrived  in  London  on  the 
31st  of  January,  1865,  and  Abraham,  claiming  to  be  the  owner 
of  the  cotton,  made  the  usual  entry  at  the  Custom  House,  as  he 
lawfully  might  do  without  subjecting  himself  to  the  penalty  im- 
posed by  the  statute  for  making  a  false  entry ;  and  he  accompanied 
that  entry  with  a  note  or  intimation  that  the  cotton  was  to  be 
taken  to  Cotton's  Wharf,  a  sufferance-wharf  in  the  port  of  London. 
Pursuant  to  the  intimation  so  given,  and  the  course  of  business 
as  between  the  proprietors  of  sufferance-wharfs  and  the  authorities 
at  the  Custom  House,  the  cotton  was  conveyed  in  lighters  from  the 
ship's  side  to  Cotton's  Wharf,  the  whole  277  bales  having  been 
landed  and  received  by  the  wharfinger  by  the  7th  of  February, 
with  a  stop  for  the  freight  due  to  the  ship-owner.     Subject  to  that 
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stop  for  freight,  and  to  the  pledge  to  the  bankers  for  the  sum  ad-  1866 
Tanced  in  Madras,  the  cotton  was  at  Cotton's  Wharf  on  the  4th  of  Meyeboteiw 
MardL  In  the  meantime,  Abraham,  it  is  said,  had  done  some  act  3^ 
of  ownership  in  regard  to  the  cotton.  He  had  called  at  Cotton's 
Wharf  and  intimated  that  he  had  a  claim  to  the  cotton,  and, 
through  Messrs.  Barber  &  Co.,  the  brokers,  he  had  been  permitted 
to  take  samples,  which  was  necessary  in  order  to  ascertain  the 
quality  and  yalue  of  the  cotton  before  offering  it  for  sale.  Thus, 
between  the  7th  of  February  and  the  4th  of  March  the  cotton 
remained  as  described, — ^landed,  but  not  delivered  according  to  the 
bill  of  lading.  The  responsibility  of  the  ship-owner  as  carrier  may 
have  been  at  an  end  when  the  cotton  was  handed  over  to  the  custody 
of  the  wharfinger ;  and,  if  it  had  been  afterwards  burnt,  the  loss 
might  have  fallen  upon  the  merchant,  and  not  upon  the  ship- 
owner. Whilst  at  a  sufferance-wharf  with  a  stop  for  freight,  the 
goods  are  by  the  act  of  parliament  declared  to  be  subject  in  many 
respects  to  the  same  rights  and  liabilities  as  if  they  were  still 
afloat.  If  Abraham  had  given  a  delivery  order  without  the  bill  of 
lading,  the  wharfinger,  as  I  read  the  evidence,  would  not  have 
obeyed  it^  but  would  have  withheld  the  cotton  until  the  bill  of 
lading  was  produced.  The  goods  are  landed  for  the  convenience 
of  the  ship-owner,  in  order  to  enable  him  to  use  his  ship  for  another 
voyage :  but,  until  the  freight  is  paid  and  the  stop  removed,  the 
goods  remain  subject  in  many  respects  to  rights  derived  through 
the  bill  of  lading. 

So  stood  this  cotton  on  the  4th  of  March, — ^the  bill  of  lading 
pledged  to  the  Chartered  Bank  of  India  to  secure  the  payment  of 
the  bills  of  exchange,  and  a  stop  on  it  for  the  freight.  .On  that 
day,  Abraham  went  to  Meyerstein,  the  plaintiff,  and  asked  him 
for  an  advance  of  2500i  to  enable  him  to  pay  off  the  lien  which 
the  Chartered  Bank  of  India  had  upon  the  cotton  for  their 
advance,  and  to  get  the  bill  of  lading  ;  and,  although  he  obtained 
fiom  the  bank  the  bill  of  lading  by  means  of  his  own  colourable 
cheque,  which  was  probably  afterwards  paid  out  of  the  money 
received  fix)m  Meyerstein,  the  substance  of  the  transaction  to  my 
mind  is  exactly  the  same  as  it  would  have  been  if  the  bank  had 
irith  the  assent  of  Abraham  transferred  their  lien  to  Meyerstein 
upon  his  reimbursing  them  the  sum  for  which  they  held  the  bill 
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1866  of  ladiiltg  in  pledge,  or  had  tmsted  Abraham  with  the  bill  of  lading 
Hjetkbstein^  to  enable  him  to  get  the  means  of  satisfying  their  claim.  Was 
Bajubeb.  *^®  ^^  ^^  lading  at  that  time  exhausted  or  spent  ?  In  the  hands 
of  the  bank,  with  whom  it  had  been  deposited  as  a  pledge  whilst 
the  cargo  was  afloat,  it  had  never  ceased  to  be  a  valid  and  binding 
document.  The  treaty  between  Meyerstein  and  Abraham  and  the 
bank  was  that  Meyerstein  might  obtain  a  bill  of  lading  which  was 
to  be  operative  as  a  security  at  the  time  he  got  it  In  the  hands 
of  Abraham  himself  it  undoubtedly  would  have  been  operative  to 
enable  him  to  get  the  cotton  delivered  to  him.  Upon  what  prin- 
ciple, then,  can  it  be  said  to  have  become  an  extinct  and  abortive 
security  the  moment  it  came  to  the  hands  of  Meyerstein  ?  At  the 
time  he  made  the  advance,  Meyerstein  was  not  aware  that  the 
cotton  had  arrived  and  was  landed ;  but  I  do  not  in  the  least  rest 
my  judgment  on  that  circumstance.  The  bill  of  lading  was  in 
my  opinion  the  symbol  of  property  in  the  cotton  at  the  time  when 
Meyerstein  received  it  from  Abraham ;  and  it  was  upon  the  &ith 
of  that  that  the  advance  was  made.  One  contention  on  the  part 
of  the  defendants  was,  that  the  pledge  of  the  bill  of  lading  to 
Meyerstein  could  not  operate  as  a  valid  pledge  of  the  cotton 
unless  accompanied  by  actual  delivery.  But,  as  I  have  already 
said,  in  my  opinion  the  bill  of  lading  was  the  symbol  of 
the  property  in  the  cotton,  and  by  the  delivery  of  the  bill  of 
lading  the  property  passed  just  as  if  the  cotton  itself  had  been 
actually  delivered  over  to  Meyerstein.  The  defendants'  case  is, 
that  the  delivery  by  Abraham  to  Meyerstein  of  two  of  the  three 
parts  of  the  bill  of  lading  amounted  to  no  more  than  an  agree- 
ment to  pledge  cotton  of  which  possession  was  not  given,  and 
therefore  operated  nothing  as  against  the  defendant*,  they  having 
subsequently,  on  the  11th  of  March,  obtained  under  the  delivery  to 
them  of  the  third  part  of  the  bill  of  lading,  which  remained  in 
Abraham's  hands,  a  transfer  of  the  cotton  in  the  wharfingers'  books 
into  their  own  names,  for  an  advance  of  2000Z.  made  to  Abraham 
on  the  6th  and  7th  of  March,  the  stop  for  freight  having  then  been 
removed;  for  that,  of  two  pledgees,  each  having  an  imperfect  pledge^ 
he  who  by  his  diligence  first  acquires  a  perfect  and  indefeasible 
pledge  has  the  preferable  title  as  well  in  equity  as  at  law.  I  think 
there  is  no  ground  for  that  argument    The  case  of  a  third  mort- 


TOL.  II.]  MICH.  TEBM,  XXX  YICT.  49 

gagee  getting  rid  of  a  second  mortgage  by  getting  in  a  first  mort-  igcc 
gage,  has  no  analogy  to  the  present  case.  I  think  the  pledge  to  MEYiasTn^T 
the  plaintiff  was  a  valid  .pledge ;  and,  if  so,  his  rights  have  been  ^- 
violated  by  the  defendants,  who  are  answerable  to  him  for  a  oon- 
rereion  of  the  cotton,  and  also  for  the  proceeds  of  the  sale  upon 
the  count  for  money  received.  In  the  case  of  an  ordinary  pledge 
of  a  chattel,  the  possession  mnst  no  doubt  accompany  the  pledge. 
But)  notwithstanding  that  nothing  has  been  wanting  in  the  way  of 
research,  the  counsel  for  the  defendants  have  been  unable  to  pro- 
duce any  precedent  to  shew  that  the  precise  point  raised  in  this 
case  has  ever  before  been  the  subject  of  legal  discussion.  Their 
argument  has  been  ineffectual  to  my  mind,  because  the  whole 
foundation  of  it  rests  upon  the  assumption  that  the  bill  of  lading 
was  on  the  4th  of  March  extinct  and  deprived  of  all  efficacy.  If 
it  were  established  that  a  bill  of  lading, — one  of  the  most  frequent 
securities  for  advances  amongst  mercantile  men, — ^becomes  ex- 
hausted and  extinguished  and  ceases  to  be  a  security  when  the 
ship  has  readied  her  destination  and  the  goods  which  it  represents 
have  been  landed  and  warehoused,  what  a  wide  door  would  be 
opened  for  fraud  I  It  is  scarcely  possible  to  exaggerate  the  evil 
consequences  which  would  be  likely  to  result  from  such  a  doctrine. 
There  is  no  authority  for  it.  My  judgment,  however,  is  narrowed 
to  the  particular  circumstances  of  this  case,  as  I  have  already 
stated  them ;  because  that  is  sufficient  to  entitle  the  plaintiff  to 
retain  bis  verdict.  I  believe  the  same  law  would  apply  if  there 
had  been  no  stop  on  the  cotton  for  freight  at  the  time  the  plaintiff 
made  his  advance  and  obtained  the  bill  of  lading, — ^if  the  cotton 
had  been  simply  held  by  the  wharfinger  deliverable  to  the  indorsee 
of  the  biU  of  lading,  according  to  the  custom  of  the  trade  at  the 
port  where  it  was  landed.  I  believe  that  would  be  found  to  be  the 
law.  But,  as  I  said  before,  I  have  not  the  least  doubt  that,  under 
the  peculiar  circumstances  of  this  case,  the  bill  of  lading  was  on 
the  4th  of  March  the  symbol  of  property  in  this  cotton,  and  its 
delivery  to  the  plaintiff  operated  in  law  as  a  delivery  of  the  cotton 
itsd^  and  consequently  that  this  rule  must  be  discharged. 

WiLLEB,  J.    I  am  of  the  same  opinion,  and  I  should  have  con- 
tented myself  with  saying  that  I  concur  in  everything  the  Lord 
Vol.  II.  E  2 
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1866        Chief  Jastioe  has  said,  bat  that  I  understand  it  to  be  his  wish  that 
HfiYBBsrsm  the  seyeial  membeis  of  the  Conrt  should  deliver  their  opinions 
Q^mt,     seriatim,  as  if  onr  judgment  had  been  delivered  at  the  conclndon 
of  the  argoment  yesterday.    Acoordinglyy  I  will  add  my  reasons 
to  those  of  my  Lord,  though  at  the  risk  of  detracting  from  the 
value  of  the  judgment    The  fsLCts  of  the  case  have  already  been 
stated,  and  they  may  for  the  purposes  of  my  opinion  be  shortly 
put  thus, — Qooia  whidi  had  been  shipped  at  Madras  under  a 
bill  of  lading  making  them  deliverable  in  London  on  payment  of 
freight,  arrived  at  the  port  of  destination,  and  were  landed  and 
deposited  at  a  sufferance-wharf  with  a  stop  thereon  for  the  bill  of 
lading  freight ;  so  that  in  fact  though  delivered  under  such  ciiv 
cumstances  and  to  such  extent  that  the  ship-owner  would  not  have 
been  answerable  for  an  accident  happening  to  them,  they  were  not 
capable  of  being  received  and  taken  possession  of  by  the  consignee 
or  holder  of  the  biQ  of  lading  without  producing  it  and  dis- 
charging the  ship-owner's  lien  for  freight.    The  wharfinger  under 
these  circumstances  was  at  the  lowest  the  conmion  agent  for 
the  ship-owner  and  for  the  consignee  or  holder  of  the  bill  of 
lading, — agent  for  the  consignee  or  holder,  upon  his  producing 
the  bill  of  lading  shewing  that  he  was  entitled  to  the  goods,  and 
upon  his  paying  the  freight,  to  transfer  the  goods  into  his  name, 
and  to  deliver  them  to  him  or  give  him  a  warrant  for  them, — ^and 
agent  for  the  ship-owner,  to  retain  possession  of  the  goods,  and  to 
permit  no  one  to  exercise  any  control  over  them  until  the  claim 
for  freight  had  been  satisfied.    During  this  period,  therefore,  the 
bill  of  lading  would  not  only,  according  to  the  usage,  and  for  the 
^satisfaction  of  the  wharfinger  that  he  was  delivering  to  the  ri^ht 
person,  be  a  symbol  of  possession,  and  practically  the  key  of  the 
warehouse ;  but  it  would,  so  &r  at  least  as  the  ship-owner  was  con- 
cerned, retain  its  fiill  and  complete  operation  as  a  bill  of  lading, 
there  having  been  no  complete  delivery  of  possession  of  the 
goods.    There  can  be  no  complete  delivery  of  goods  until  they 
are  placed  imder  the  dominion  and  control  of  the  person  who  is 
to  receive  them.    Here,  Abraham  could  not  have  the  complete 
dominion  and  control  of  the  cotton  until  he  had  discharged  the 
liability  incurred  by  the  shippers  for  the  freight  stipulated  for  in 
the  bill  of  lading. 
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That  being  the  state  of  things,  the  consignee,  before  possession  1866 
was  given  to  him,  and  before  he  had  a  right  to  the  delivery,  Meyersteix 
wanted  to  deal  with  the  goods,  to  obtain  money  for  them.  How  babber. 
was  he  to  do  this?  As  to  a  sale  there  was  no  difficulty,  because, 
since  the  judgment  of  Lord  Wensleydale  (then  Justice  Parke)  in 
Dixon  V.  Taies  (1),  it  has  never  been  doubted  that  by  the  law  of 
England  the  sale  of  a  specific  chattel  passes  the  property  to  the 
yendee,  without  delivery,  notwithstanding  the  learned  note  of  the 
late  Seijeant  Manning,  in  2  M.  &  B.  566.  I^  therefore,  the  cotton 
in  question  had  been  sold  out  and  out  to  Meyerstein  or  to  anybody 
else  on  the  4th  of  March,  the  consequences  of  the  fraud  committed 
by  Abraham  in  obtaining  the  subsequent  advance  from  Barber 
&  Co.  would  unquestionably  have  fallen  upon  the  latter,  and  upon 
them  alone.  I  do  not  say  (because  I  am  satisfied  that  it  would  be 
wrong  to  say  so)  that  a  pledg0  stands  upon  the  same  footing  as  a 
sale.  But  I  notice  this  in  passing,  for  the  purpose  of  shewing  that 
all  arguments,  founded  upon  the  notion  that  the  Court  is  .to  pro- 
nounce a  judgment  in  this  case  which  will  protect  those  who  deal 
with  fraudulent  people,  are  altogether  beside  the  facts  of  this  case, 
and  foreign  from  transactions  of  this  nature.  To  attempt  such  a 
task  would  be  idle ;  to  accomplish  it,  impossible.  We  must  apply 
our  minds  to  the  fisusts  of  the  case  before  us,  and  see  what  is  their 
true  bearing,  and  what  is  the  proper  conclusion  we  ought  to  arrive 
at  in  respect  to  the  rights  of  the  litigant  parties,  without  con- 
sidering what  may  hereafter  happen  to  persons  who  omit  to  use 
due  vigilance,  and  consequently  have  the  misfortune  to  be  over- 
reached. 

This  was  not  the  case  of  a  sale,  but  simply  a  pledge  to  Meyer- 
stein. And  here  I  may  observe  again,  that,  if  this  had  been  a 
mortgage,  whereby  the  entire  property  in  the  goods  had  been 
conveyed  to  Meyerstein,  subject  only  to  an  equity  of  redemption, 
the  fraud  subsequently  committed  by  Abraham  might  equally 
have  been  committed.  Now,  with  respect  to  a  pledge,  according 
to  the  law  of  this  country,  a  mere  contract  to  pledge  even  specific 
goods,  and  even  although  the  money  is  actually  advanced  upon 
the  faith  of  the  contract,  is  not  sufficient  to  carry  the  legal  pro- 
perty in  the  goods.  I  should  have  been  quite  satisfied  by  the 
(1)  5  B.  &  Ad,  313. 


52  COUBT  OF  COMMON  PLEAS.  [L.  Tw 

is<>>  argament,  if  this  had  not  been  my  own  opinion  before,  that  the 
MsvsBSTQx  law  is  so,  and  that  such  a  transaction  amounts  oalj  to  an  authority 
Habjbec.  ^^  ^^^  possession  of  the  goods,  and  that  the  other  consequenoes 
so  ably  pointed  out  by  the  counsel  for  the  defendants  would 
follow.  Buty  in  order  to  complete  the  pledge,  it  is  not  necessary 
that  there  should  be  an  actual  delivery  of  the  chattel  to  the 
pledgee:  it  is  suiBcient,  as  was  decided  in  Beeves  t.  Capper (1) 
and  the  other  cases  to  which  reference  was  made  in  the  course  of 
the  argument,  if  there  be  a  constmctiye  delivery.  It  is  not  neces* 
sary  that  the  subject  of  the  pledge  should  have  actually  passed 
from  the  hands  of  the  pledgor  to  those  ot  the  pledgee.  The  pro- 
perty in  the  goods  may  pass,  even  though  they  remain  in  the 
possession  of  the  pledgor,  provided  they  do  so  by  virtue  <^  a  con- 
tract  between  the  parties  which  makes  the  custody  of  the  pledgor 
the  custody  of  the  pledgee.  Such  was  the  case  of  Beeves  v.  Cap- 
per (1),  where  the  master  of  a  vessel  pledged  his  chronometer 
with  his  owner,  under  a  contract  by  which  he  was  to  be  allowed  to 
retain  possession  of  it  for  the  purpose  of  the  voyage  he  was  about 
to  undertake;  and,  the  master  having  subsequently  disposed  of 
the  chronometer  to  another  person,  the  pledgee  was  held  entitled 
to  recover  it  from  the  purchaser.  So,  in  many  cases,  a  symbolical 
delivery  is  held  to  be  sufficient, — ^a  symbolical  delivery  b^ng 
equivalent  to  such  a  constructive  delivery  as  will  complete  a 
pledge.  If  it  were  necessary  that  I  should  lay  down  as  in  a  code 
all  the  series  of  circumstances  whioh  might  be  held  to  constitute  a 
symbolical  delivery,  I  should  have  desired  more  time  to  consid^ 
the  matter.  I  should  have  liked  to  consider,  amongst  other  cases, 
whether  the  delivery  of  the  key  of  the  warehouse  in  which  goodis  are 
stored  was  or  was  not  a  sufficient  symbolical  delivery  of  the  goods, 
and  whether  the  claim  of  the  person  to  whom  it  was  given  could 
be  defeated  by  the  fabrication  of  another  key  in  order  to  deceive  a 
second  lender.  That,  however,  would  be  a  case  quite  apart  from 
the  peculiar  property  which  the  law  for  the  sake  ci  mercantile 
convenience  imputes  to  a  bill  of  lading;  because  the  lowest  at 
which  the  plaintiff's  case  can  be  stated  here  is,  that  he  got  that 
which  if  he  had  at  once  produced  it  to  the  wharfinger  would  have 
])rocured  for  him  the  delivery  of  the  goods  mentioned  in  it,  subject 
(1)  0  Bing.  N.  C.  136;  6  Scott,  877. 
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to  the  charge  thereon  for  freight,  or  an  acknowledgment  from  the       I86G 

wharfiager  that  he  held  the  goods  for  him.    That  is  the  very  metebstein 

lomUt  at  which  the  plaintiff's  claim  can  be  put:  but  I  do  not     i>^c|tf.Q, 

4lesiie  to  consider  that  question  at  present,  though  it  may  be 

tvordi  considering  %Then  the  facts  raise  it  properly,  because  here 

is  another  9ort  of  delivery  to  which  the  law  has  from  very  early 

times  imputed  a  peculiar  effect.      The  bill  of  lading  for  this 

ootton  was  banded  over  to  Meyerstein  on  the  4th  of  March.    Now, 

4is  my  Lord  did,  I  will  pass  oyer  the  proposition,  which  is  obvious, 

that  the  handing  over  a  bill  of  lading  for  an  advance  under 

oidinary  circumstances  as  completely  vests  the  property  in  the 

goods  in  the  pledgee,  as  if  the  goods  had  been  put  into  his  own 

waiehoose.      I  merely  refer  to  the  case  of  JSr  parte  Wednnr 

/Ai»(l),  as  being  the  case  in  which  that  very  matter  was  discussed 

and  coiffiidered,  and  where  it  was  held  that  a  stoppage  in  transitu 

was  defeated  by  such  a  transaction,  subject  to  the  pledgee  of  the 

bill  of  lading  being  bound  to  render  an  account  to  the  unpaid 

vendor.  ; 

The  question,  therefore,  is,  whether  Meyerstein,  at  the  time  he 
mads  the  advance  to  Abraham,  viz.  on  the  4th  of  March,  made  an 
advance  upon  a  bill  of  lading.  On  the  part  of  the  defendants  it 
is  said  that  the  thing  upon  which  Meyerstein  advanced  his  25001., 
though  in  appearance  a  bill  of  lading,  was  in  reality  only  a  piece 
of  waste-paper, — a  document  which  once  was  a  bill  of  lading,  but 
which  had  then  ceased  to  exist  as  a  bill  of  lading,  and  had  be- 
<*ome  extinct  Can  that  argument  be  sustained  ?  Does  a  bill 
of  lading  cease  to  have  any  (^ration  or  vitality  when  the  goods 
are  landed,  even  though  they  are  remaining  at  the  wharf  where 
they  were  landed  by  the  master  as  security  for  the  freight?  I 
am  of  opinion  that  that  is  not  the  true  effect  of  such  a  transaction. 
I  think  the  ImII  of  lading  remains  in  force  at  least  so  long  as 
^XMQuplete  delivery  of  possession  of  the  goods  has  not  been  made  to 
i^ome  person  having  a  right  to  claim  them  undfer  it.  I  believe 
that  will  be  found  not  only  to  be  the  law,  but  also  to  be  in  ao- 
<^r4moe  with  the  convenience  and  the  practice  of  carriers  and 
merdiants. 

Now,  I  will  consider  the  question  as  if  it  had  arisen  before  the 
(1)  5  B.  &  Ad.  817. 
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IS6G       passing  of  the  Act  of  1862  (1)  or  of  any  of  the  earlier  sUtutes  of 
Mkybbstein  which  that  is  the  modem  representative.     I  will  assume  that 
Barkeic.     there  was  no  act  of  parliament  empowering  the  ship-owner  to  land 
and  warehouse  goods  at  the  expense  and  risk  of  the  consignee  or 
the  holder  of  the  biQ  of  lading.    What  would  then  have  been  the 
state  of  things,  if  the  Aeastus  had  amved  in  the  port  of  London 
and  had  found  no  person  ready  to  take  delivery  of  the  goods  or  to 
pay  the  freight?    What  would  have  been  the  master's  duty? 
His  duty  undoubtedly  would  have  been  to  deal  with  the  goods  in 
a  reasonable  manner,  regard  being  had,  of  course,  to  his  lien  for 
freight.    According  to  our  law,  he  might  have  kept  the  goods  on 
board  the  vessel  on  demurrage,  at  all  events  for  a  reasonable  time ; 
thus  using  the  ship  as  a  warehouse.    That  was  found  to  be  exceed- 
ingly inconvenient,  and  led  to  frequent  disputes  between  the  ship- 
owner and  the  consignee.    But  another  course  was  open  to  the 
master.    Having  obtained  a  new  employment  for  his  vessel,  he 
would  be  unwilling  that  she  should  be  used  as  a  mere  warehouse, 
especially  as  the  demurrage  he  might  recover  would  often  be  no 
sufficient  compensation  for  the  detention  in  an  inconvenient  and 
perhaps  an  expensive  port ;  and  the  law  gave  him  the  altemative 
of  landing  and  warehousing  the  goods,  giving  notice  to  the  con- 
signee that  they  were  at  his  disposal  on  payment  of  the  freight, 
and  having  an  action  for  the  charges.    That  also  was  very  in- 
convenient; for,  although  the  ship-owner's  liability  as  a  carrier 
would  be  thus  got  rid  of,  he  would  incur  a  new  liability  as  a 
warehouseman.    It  was  inconvenient  and  unjust  that  the  master 
should  be  forced  to  abandon  his  lien,  or  incur  a  chance  of  liti- 
gation in  his  new  capacity  of  warehouseman,  with  all  its  dangers 
and  risks.    Accordingly,  we  find  that  a  series  of  acts  of  parlia- 
ment has  been  passed  for  the  purpose  of  relieving  the  master 
from  that  difficulty.    The  local  act  which  was  referred  to  shetvs 
the  progressive  steps  by  which  the  legislature  arrived  at  the 
conclusion  which  is  embodied  in  the  67th  and  following  sections  of 
the  25  &  26  Vict  c.  63.    Under  those  provisions,  if  the  owner  of 
the  goods  chose  to  enter  them  at  the  Custom  House,  and  selected 
the  wharf  at  which  they  were  to  be  landed,  the  master  caused 
them  to  be  landed  at  that  place,  giving  a  notice  to  the  wharfinger 
(1)  Tho  Merchant  Shipping  Acts  Amendment  Act,  25  &  26  Vict.  c.  03. 
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vhercby  he  retained  his  lien  for  the  freight ;  and  the  wharfinger  I8OG 
was  bound  to  hold  the  goods  subject  to  that  lien.  In  the  event  of  MisvcBOTsiN 
no  person  entering  the  goods,  the  master  was  allowed  to  enter  and  bawseq. 
land  them ;  and,  in  that  case,  by  the  1st  section  of  the  local  act  (1), 
the  goods  were  to  be  considered  as  in  all  respects  in  the  same  cus- 
tody as  if  they  had  remained  on  board  the  ship :  thus,  though  the 
master  got  rid  of  the  cumber  on  board  his  ship,  he  might  still  be 
exposed  to  the  difficulty  and  litigation  which  might  follow  him  in 
his  character  of  wai^houseman.  Lastly  came  the  act  of  1862  (25 
&  26  Vict.  c.  63),  which  substantially  gives  the  master  the  same 
powers,  with  some  extension,  which  he  had  under  the  local  acts, 
and  powers  very  similar  to  those  given  to  him  under  a  variety  of 
foreign  codes.  The  master  is  bound  to  deliver  the  goods  to  the 
holder  of  the  bill  of  lading.  If  there  are  more  claimants  than 
one,  he  may  protect  himself  by  an  interpleader.  But  the  person 
who  holds  the  first  bill  of  lading  for  value  is  entitled  to  the 
goods.  Where  the  holder  of  the  bill  of  lading  presents  himself, 
bat  is  not  ready  to  pay  the  freight,  the  master  is  entitled  to  secure 
himself  by  putting  the  goods  into  a  warehouse.  If  there  be  any 
dispute  or  delay  in  the  adjustment  or  payment  of  the  freight,  such 
dispute  is  to  be  settled  in  the  way  pointed  out  by  the  act.  But, 
until  the  freight  is  paid,  or  the  course  so  pointed  out  is  pursued, 
the  master  still  has  a  hold  upon  the  goods  for  purposes  contem- 
plated in  the  bill  of  lading. 

To  consider  this  question  properly,  you  must  take  the  case  of  a 
master  landing  goods  as  at  common  law,  without  the  assistance 
of  any  act  of  parliament,  and  placing  them  in  the  hands  of  a 
wharfinger,  who  is  his  agent,  as  in  the  case  pointed  out  in  the  first 
section  of  the  local  act  (1),  and  who  holds  the  goods  for  him  imtil 
the  freight  is  paid,  and  then  delivers  them  up  on  production  of  the 
bill  of  lading.  As  to  that  no  question  could  well  arise.  The  bill 
of  lading  would  remain  in  AUl  force  until  it  was  produced  and  de- 
livery of  the  goods  made  by  the  person  who  was  the  master's  agent 
for  the  purpose  of  securing  his  freight.  Then  we  come  to  the  act  of 
parliament,  and  see  what  was  its  object.  It  professes  to  be  dealing 
with  the  interests  of  ship-owners  and  shippers  of  goods  and  their 
consignees,  and  not  with  the  effect  of  mercantile  instruments. 
(1)  11  &  12  Vict  c.  xviii. 
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18CG  That  subject  had  been  under  the  consideration  of  the  legislature  iu 
Meyebstw  jf  statutes  recently  passed  for  regulating  the  rights  of  property  under 
BAnBEB.  ^^^  ^^  liBiding,  and  &cilitating  their  transfer.  (1)  The  object 
of  those  acts  seems  to  have  been  rather  to  extend  than  to  cut 
down  the  efficacy  of  bills  of  lading.  I  cannot  suppose  that  thirt 
act  of  parliament^  which  contains  no  express  proyision  for  the 
purpose,  and  in  which  I  find  no  necessary  implication  of  such  a 
purpose,  intended  to  weaken  or  destroy  the  rights  of  holders  of 
lulls  of  lading,  or  to  render  those  instruments  less  capable  of  being- 
dealt  with  and  less  operative  than  they  were  before.  I  entertain 
no  doubt  that  the  act  leaves  the  rights  of  the  parties  just  as  they 
were ;  and  that  the  bill  of  lading  retains  all  its  virtue  and  effect 
until  there  has  been  a  complete  delivery  of  possession  under  it : 
and  there  has  been  no  such  delivery  here. 

So  far  with  respect  to  the  law  of  this  country.  I  feel  reluctant 
to  travel  out  of  the  road ;  but,  Mr.  Brown  having  referred  to  the 
authority  of  Mr.  Justice  Story  (2),  for  the  purpose  of  shewing: 
how  careful  the  laws  of  foreign  states  have  been  to  guard  against 
the  dangers  which  would  follow  from  allowing  pledges  to  be  mado 
without  actual  delivery  of  the  chattels,  I  have  thought  it  right  to 
search  a  little  in  the  direction  which  his  argument  indicated ;  and 
I  find  anything  but  a  confirmation  of  that  notion  as  to  bills  of 
lading.  If  we  turn  to  the  section  in  Story,  we  find  that  he  was 
not  dealing  with  the  present  case  or  with  anything  like  it.  But, 
after  giving  the  text  from  one  of  the  writers  to  the  effect  that, 
where  a  person  pledges  goods,  by  the  Roman  law  the  pledgee  may 
thereupon  deliver  back  the  goods  to  the  pledgor,  to  be  held  as  a 
special  bailee  or  agent,  and  that  will  not  destroy  the  right  of  tbo 
pledgee,  he  goes  on  to  say,  that  this  principle  has  not^  from  its  in- 
convenience, generally  found  its  way  into  the  modem  jurisprudena^ 
of  Continental  Europe,  at  least  not  without  many  restrictions.  I 
need  hardly  say  that  the  text  referred  to  is,  according  to  Beeves  v. 
Capper  (3),  to  the  effect  of  our  own  Jaw :  and  I  need  hardly  add 
that  the  observations  of  Mr.  Justice  Story,  taken  with  the  text,  are 
not  at  all  applicable  to  the  present  case. 

(1)  18  &  19  Vict,  c  111,  and  the  (2)  Stoiy  on  Bailments,  ss.  298,  291>. 
Factors  Acts,  4  G.  4,  c.  83;  6  G.  4,  (3)  5  Bing.  N.  C.  136 ;  6  Scott,  877. 
C.94;  5&6Victc39. 
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I 

I  have  looked  also  at  the  French  code,  which  expands  in  this  1866 
respect  the  provisions  of  the  Ordonnances  of  1681,  and  recognises  Metebsteqi 
the  negotiability  of  the  bill  of  lading,  but  contains  no  absolute  pro-  baiobbb. 
vision  on  the  subject  of  how  long  it  shall  continue.  (1)  The  Spanish 
code  does,  in  art.  802,  contain,  besides  the  statement  of  what  the 
bill  of  lading  shall  contain,  an  express  provision  that  it  may  be 
indorsed,  and  that  the  indorsement  shall  carry  all  rights  of  the 
indorser  with  it.  It  seems  to  allow  an  indorsement  of  a  right  of 
action,  as  in  our  law  since  the  18  &  19  Yict  c.  Ill :  and  I  observe 
that  an  eminent  Spanish  commercial  lawyer,  Don  Qomez  de  la  Sema, 
whose  edition  of  the  code  I  refer  to,  says  that  in  this  respect  bills  of 
lading  are  very  much  upon  the  same  footing  as  bills  of  exchange* 
There  is  no  provision  in  either  of  those  codes  that  the  bill  of  lading 
shall  cease  to  be  operative  at  any  given  time :  and  there  is  in  both 
a  provision  for  enabling  the  master  to  put  the  goods  into  third 
hands  (''  en  tierces  mains'^,  when  the  freight  is  impaid,  to  remain  as 
a  security  for  the  master's  claim.  In  the  code  adopted  by  Prussia 
and  other  German  States  of  the  ZoUverein, — which,  as  is  well 
known,  is  more  elaborate  than  the  other  codes, — ^there  are  similar 
provisions,  and  exceeding  care  is  taken  to  protect  both  the  master 
and  the  person  who  is  to  receive  the  goods  under  the  bill  of  lading ; 
and  in  article  624  I  observe  that  the  right  of  the  master  is  con- 
sidered to  stand  upon  the  same  footing,  whether  the  goods  are 
retained  by  him  for  the  freight  or  deposited  in  the  hands  of  a 
third  person  for  the  purpose  of  being  kept.  Article  649  puts  the 
delivery  of  the  bill  of  lading  upon  the  same  footing  precisely  as 
the  delivery  of  the  goods,  as  stated  by  my  Lord.  And  I  notice  in 
article  651  an  express  provision  for  the  case  which  has  occurred 
here,  of  the  several  parts  of  the  bill  of  lading  getting  into  the  hands 
of  several  persons,  and  a  declaration  that  he  who  is  first  in  point 
of  time  in  getting  a  part  of  the  bill  of  lading  has  priority  in  point 
of  law.  In  each  of  those  countries  the  practice  is  to  have  several 
original  bills  of  lading. 

In  the  absence,  therefore,  of  any  fraud  on  his  part,  it  being 
admitted  that  the  plaintiff  advanced  his  money  upon  the  security 
of  a  biU  of  lading  which  he  believed  to  be  at  the  time  a  valid  and 
operative  document,  and  that  he  had  no  notice  of  any  circum- 

(1)  Code  de  Commerce,  liv.  2,  tit.  7,  art.  281 ;  p.  315,  edit  1851,  par  M.  N.  Bacqua. 
Vol.  n.  P  2 


58  COUBT  OF  COMMON  PLEAS.  [L.  B. 

^^^       stances  which  could  invalidate  it,  and  that  hill  of  lading  still 
METEBffnsnr  retaining  in  my  judgment  the  properties  which  are  by  law  inci- 
Babbkb.     dent  to  it,  I  am  clearly  of  opinion  that  he  is  entitled  to  lecoyer. 

I  will  add  but  a  few  words  more  to  this  judgment,  because  they 
express  the  motive  in  my  mind  for  arriving  at  it.  The  law  gave 
the  peculiar  effect  it  has  to  the  bill  of  lading  in  consequence  of  the 
di£Sculty  of  an  actual  delivery  of  the  possession  of  goods  which  are 
the  subject  of  a  mercantile  adventure.  So  long  as  difficulty  exists 
by  reason  of  the  incidents  of  the  adventure,  so  long  does  the  re^n 
apply.  And  such  a  difficulty  did  exist  in  this  case ;  because  the 
freight  of  the  cotton  not  having  been  paid  at  the  time  Meyerstein 
made  his  advance,  and  it  being  stopped  in  the  hands  of  the 
wharfinger  for  the  security  of  the  ship-owner,  there  could  have 
been,  as  matters  stood,  no  actual  delivery  of  the  goods  by  Abra- 
ham. They  were,  therefore,  in  the  same  position,  so  far  as  there 
is  reason  for  holding  the  bill  of  lading  to  remain  the  symbol  of 
possession,  as  if  they  had  been  still  afloat. 

Having  considered  this  case  with  all  the  interest  and  anxiety 
that  one  is  bound  to  apply  to  a  case  which  in  its  results  may  affect 
so  many  transactions  of  a  similar  nature,  I  cannot  assent  to  the 
doctrine  advanced  by  the  learned  counsel  for  the  defendants.  I 
therefore  entirely  concur  with  my  Lord  in  thinking  that  the  plain- 
tiff is  wititled  to  retain  his  verdict,  and  that  the  rule  obtained 
by  the  defendants  should  be  discharged. 

Keating,  J.  I  entirely  concur  in  the  opinions  so  elaborately 
expressed  by  my  Lord  and  my  Brother  Willes ;  and  I  will  only 
state  in  a  few  words  the  way  in  which  the  case  strikes  my  mind. 
The  foundation  of  Mr.  Brett's  very  able  argument  was  this,  that, 
the  object  of  the  bill  of  lading  being  the  delivery  of  the  goods,  the 
moment  that  object  has  been  completely  accomplished,  the  bill  of 
lading  ceases  to  exist  as  an  operative  instrument.  He  then  con- 
tended that,  the  cotton  having  been  removed  from  the  ship  and 
landed  at  Cotton's  Wharf,  and  remaining  there  ready  to  be  delivered 
to  the  consignee  on  payment  of  the  freight,  the  entire  object  of  the 
bill  of  lading  had  been  accomplished,  and  it  ceased  to  be  available 
for  any  purpose, — or,  at  all  events,  its  delivery  to  the  plaintiff 
could  have  no  effect  whatever  as  a  transfer  of  the  property  ^ 
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the  cottony  but  at  the  most  only  operated  as  a  mere  delivery  order,  1866 
a  document  which  if  used  might  obtain  for  him  the  delivery  of  the  ^zYKanw 
goods.  It  is  obvious  that  the  whole  force  of  that  argument  rests  baabeb 
upon  the  supposition  that  on  the  4th  of  March,  upon  which  day 
Meyerstein  made  the  advance  to  Abraham,  the  document  which 
was  handed  over  to  him  had  ceased  to  have  any  operative  force  as 
a  bill  of  lading,  and  that  because  there  had  been  a  complete  deli- 
very of  the  cotton.  But,  for  the  reasons  already  so  fully  stated  by 
my  Lord  and  my  Brother  Willes,  I  think  there  had  been  no  com- 
plete delivery  on  that  day;  and  I  adopt  the  way  in  which  my 
Brother  Willes  has  put  it,  as  a  safe  guide  to  what  may  be  con- 
sidered as  a  complete  delivery.  There  can  be  no  complete  delivery 
of  goods  under  a  bill  of  lading  until  they  have  come  to  the  hands 
of  some  person  who  has  a  right  to  the  possession  under  it.  Now, 
here,  it  is  clear,  that,  on  the  4th  of  March,  the  cotton  in  question  # 
was  held  by  the  wharfinger  subject  to  the  stop  for  freight.  It 
never  had  been  delivered  to  any  person  whatever  having  a  right  to 
receive  it  under  the  bill  of  lading.  That  being  so,  the  whole 
foundation  of  the  argument  so  much  pressed  by  the  learned  counsel 
for  the  defendants  vanishes  at  once,  and  consequently  the  plaintiff* 
is  entitled  to  retain  his  verdict. 

Sir  (7.  Honyman.  Under  the  arrangement  entered  into  at  the 
trial,  the  verdict  was  to  be  entered  for  20197.  and  interest  at  5  per 
cent,  if  the  Court  should  think  fit.  That  will  be  interest  from  the 
time  when  the  proceeds  of  the  sale  of  the  cotton  came  to  the 
defendants'  hands. 

Feb  Curiam.    Be  it  so. 

Bule  discharged  accordingly.  (1) 

Attorneys  for  plaintiff:  Thomas  dt  EoUatns. 
Attorney  for  defendants :  W.  A.  Crump. 

(1)  See  Peau  v.  Oloahec,  Law  Rep.  1  P.  C  C.  219. 
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1866  RANDOLPH  and  Othebb  v.  MILMAN  and  Others. 

^^'^^        Cmvomtian-^Prehendarie^-'Cathedral  Chapten— Bight  ^  Voting  for  Proctors. 

The  non-residentiary  prebendaries  of  cathedrals  have  ceased  to  be  members  of 
the  chapters  since  the  passing  of  3  &  4  Vict.  c.  113,  and  have  therefore  no  right 
to  Tote  at  the  elections  of  proctors  to  represent  the  chapters  in  convocation. 

Tms  was  a  special  case  stated  for  the  opinion  of  the  Cotirt  with* 
ont  pleadings. 

The  plaintiffs  are  non-residentiary  prebendaries  of  the  Cathedral 
Chnich  of  St;  Paul,  London;  and  the  defendants  are  the  dean 
and  canons  of  that  cathedral. 

Originally  and  before  the  alterations  made  in  the  constitution 
•  of  the  chapter  of  the  cathedral,  as  stated  in  the  next  paragraph^ 
the  chapter  of  the  cathedral  consisted  of  thirty  prebendaries,  each 
of  whom  had  a  stall  in  the  choir  and  a  place  and  voice  in  the 
chapter  assigned  to  his  prebend,  bat  there  was  anciently  no  pre- 
bend annexed  to  the  office  and  dignity  of  dean,  nor  had  the  dean, 
unless  he  also  happened  to  be  a  prebendary,  any  place  or  voice  in 
the  chapter. 

Beyeral  centuries  ago,  and  before  the  Beformation,  one  of  the 
thirty  prebends  founded  in  the  cathedral,  together  with  a  place 
and  voice  in  the  chapter,  was  permanently  annexed  to  the  office- 
and  dignity  of  dean  of  the  cathedral,  and  ever  since  such  annexa- 
tion, down  to  the  passing  of  the  statute  3  &  4  Vict.  c.  113,  in  the 
year  1840,  the  chapter  of  the  cathedral  consisted  of  thirty  prebend- 
aries, of  whom  the  dean  was  one. 

All  the  prebends  founded  in  the  cathedral  were  originally  in  the 
gift  of  the  bishop  of  London,  and  with  the  exception  of  the  pre- 
bend permanently  annexed  to  the  office  and  dignity  of  dean,  all 
the  prebends  remained  in  the  gift  of  the  bishop  down  to  the 
passing  of  the  aforesaid  act  Upon  the  happening  of  a  vacancy  in 
any  of  the  prebends  founded  in  the  cathedral,  and  so  remaining  in 
the  gift  of  the  bishop,  the  bishop  collated  a  person  chosen  by  him- 
self to  the  vacant  prebend,  and  the  chapter  afterwards  formally 
inducted  such  person  into  the  real  actual  and  corporal  possession 
of  his  prebend,  and  formally  received  him  as  a  prebendary  of  the 
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church,  and  assigned  to  him  the  stall  in  the  choir  and  the  place       1866 
and  voice  in  the  chapter  usually  assigned  to  the  prebend  to  which    Bamdolfh 
he  had  been  collated,  and  after  such  induction,  installation,  and     ]f q^^. 
reception,  and  not  before,  the  person  collated  became  a  prebendary 
of  the  said  cathedral. 

Of  the  above-mentioned  thirty  prebendaries,  in  ancient  times 
the  dean  and  some  of  the  others  resided  within  the  precincts  of 
the  cathedral,  and  officiated  and  performed  public  service  in  the 
cathedral ;  and  the  dean  and  other  prebendaries  so  residing  became 
in  course  of  time  distinguished  from  the  other  (non-resident)  pre- 
bendaries, and  were  styled  in  papal  and  other  ancient  documents 
residentiariesy  or  canons  residentiary.  The  number  of  residentiary 
canons  was  in  the  year  1840,  and  had  been  for  some  centuries  ante- 
rior to  that  date,  three,  and  three  only,  exclusive  of  the  dean,  who 
was  himself  also  a  prebendary  and  canon  residentiary.  When  a 
vacancy  occurred  amongst  the  canons  residentiary,  it  was  filled  up . 
by  election  from  amongst  the  existing  prebendaries  by  the  other 
canons  residentiary.  Since  the  Eeformation  the  Crown  issued 
letters  recommendatory  for  such  elections. 

With  the  exception  of  the  privilege  of  non-residence,  the  resi- 
dentiary canons  enjoyed  all  the  rights  and  privileges  enjoyed  by 
the  non-residentiary  prebendaries,  but  the  latter  did  not  enjoy  all 
the  rights  and  privileges  of  the  former.  The  dean  and  residen- 
tiaries  alone  transacted  the  general  business,  and  had  the  custody 
of  the  corporate  seal,  and  the  management  of  all  property  not 
specifically  appropriated  to  particular  stalls  or  offices,  and  they 
alone  enjoyed  the  revenues  yielded  by  such  unappropriated  pro- 
perty. So  far  as  can  be  ascertained,  the  non-residentiary  prebend- 
aries never  attended  and  were  never  summoned  to  attend  meetings 
of  the  chapter,  except  when  held  on  the  occasions  and  for  the  pur- 
poses mentioned  in  the  next  paragraph.  Every  prebendary, 
however,  residentiary  as  well  as  non-residentiary,  enjoyed  the 
emoluments  and  managed  the  property  constituting  his  own  pre- 
bend according  to  his  own  judgment,  irrespective  of  the  chapter. 

From  time  immemorial  down  to  the  year  1840,  the  non-residen- 
tiary prebendaries  of  the  cathedral  were  summoned  to  attend 
meetings  of  the  chapter  on  the  occasion  of  the  election  from  time 
to  time  when  a  vacancy  occurred  by  death  or  otherwise  of  the 
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1866  bishop  of  London,  and  of  their  own  dean  (after  the  Eeformation 
Ban*ix)lfh  under  a  cong^  d  elire,  or  letter  recommendatory  from  the  Crown), 
HiufAK.  ^^^  ^^^^  ^^  ^®  occasion  of  the  choice  and  election  from  time  to 
time  according  to  the  ancient  custom  and  the  common  law  of  this 
country,  and  in  pursuance  of  writs  directed  by  the  Crown  to  the 
archbishop  of  the  Province  of  Canterbury,  and  of  mandates  from 
the  bishop  of  London,  of  a  proctor  to  represent  the  chapter  in  the 
lower  house  of  the  Conrocation  of  the  Province  of  Canterbury. 
The  non-residentiary  prebendaries  were  not  summoned,  and  did 
not  attend  on  any  other  occasions. 

In  the  year  1840  an  act  was  passed  (3  &  4  Yict.  c.  113),  intitled, 
"  An  act  to  carry  into  effect  with  certain  modifications  the  Fourth 
Beport  of  the  Commissioners  of  Ecclesiastical  Duties  and  Bevenues." 
This  act  was  afterwards  amended  by  4  &  5  Yict.  c.  39,  and  13  & 
14  Vict.  c.  94.  K  the  Court  considered  themselves  at  liberty  to 
refer  to  the  report  for  the  purpose  of  construing  the  acts,  or  any  of 
them,  or  otherwise,  a  printed  copy  of  the  report  was  to  form  part 
of  the  case. 

The  plaintiffs,  Thomas  Eandolph  and  John  Honywood  Bandolph, 
were  prebendaries  of  the  said  cathedral  at  the  time  of  the  passing 
of  3  &  4  Vict.  c.  113.  The  plaintiffs,  John  Edward  Kempe,  Frede- 
rick Blomfield,  Thomas  Eraser  Stocks,  and  William  Josiah  Irons, 
had  all  been  collate^  to  prebends  in  the  cathedral  since  the  passing 
of  that  statute.  All  the  plaintiffs  had  been  received  as  prebend- 
aries in  the  church,  and  had  had  assigned  to  them  the  stalls 
usually  assigned  to  their  respective  prebends. 

The  defendant,  Henry  Hart  Milman,  was  appointed  by  her 
present  Majesty  to  the  deanery  of  the  cathedral  since  the  pass- 
ing of  the  3  &  4  Vict,  c  113,  and  the  other  defendants  had  been 
appointed  canons  of  the  cathedral  also  since  the  passing  of  the 
same  act. 

Owing  to  the  language  of  the  act  doubts  had  arisen  respecting 
the  exact  legal  position  of  the  prebendaries  of  the  cathedral  of 
St.  Paul  and  of  the  dean  and  canons  thereof,  and  particularly  with 
respect  to  the  questions,  first,  whether  the  prebendaries  were  still 
entitled  to  be  summoned  to  attend,  and  to  attend  and  vote  at  the 
meetings  of  the  chapter  of  the  cathedral  on  the  occasions  of  an 
election  of  the  bishop  of  London  and  of  a  proctor  to  represent  the 
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chapter  in  conyocation ;  and  if  they  were,  then  secondly,  whether       ^^^ 
the  dean  and  canons  who  did  not  hold  prebends  in  the  cathedral    Bandolph^ 
were  entitled  to  attend  and  to  vote  at  the  meetings  of  the  chapter     milmas. 
on  such  occasiona 

On  the  14th  of  July,  1865,  a  writ  was  directed  by  her  Majesty 
the  Queen  to  the  archbishop  of  Canterbury,  directing  him  to  sum- 
mon a  conyocation  of  the  bishops  and  clergy  of  the  proyince  of 
Canterbury,  and  in  pursuance  of  the  writ  the  archbishop  issued  his 
mandate  to  the  bishop  of  London,  directing  him  to  summon  repre- 
sentatiyes  of  the  chapters  and  clergy  in  the  seyeral  dioceses  in  the 
proyince ;  and  in  pursuance  of  such  direction,  the  bishop  of  Lon- 
don issued  his  mandate  to  the  dean  and  chapter  of  the  cathedral 
church  of  St  Paul,  requiring  the  dean  personally,  and  the  chap- 
ter by  a  proctor  duly  appointed  by  the  said  chapter,  to  appear 
before  the  archbishop  in  the  chapter-house  of  the  cathedral  on  a 
day  mentioned  in  the  mandate. 

In  anticipation  of  an  election  of  a  representatiye  or  proctor  by 
the  chapter  of  St  Paul's,  the  plaintiffs  gaye  the  following  notice  to 
Mr.  Christopher  Hodgson,  the  registrar  to  the  dean  and  chapter  of 
the  cathedral  church  of  St  Paul,  London : — 

"  We,  the  undersigned  prebendaries  of  the  cathedral  church  of 
St  Paul,  on  behalf  of  ourselyes  and  all  other  the  prebendaries  of 
the  said  cathedral  church,  hereby  caution  and  warn  you,  and  all 
other  persons  whom  this  may  concern,  not  to  proceed  to  or  towards 
the  election  of  a  proctor  to  conyocation  from  the  said  cathedral 
church  at  any  chapter  to  which  the  said  prebendaries  are  not  duly 
cited  and  admitted ;  and  let  nothing  be  done  towards  the  holding 
of  a  chapter  of  the  said  cathedral  church  for  such  an  election  with- 
out the  said  prebendaries  being  first  duly  cited  to  appear  thereunto 
according  to  ancient  form  and  custom. 

Dated  the  11th  day  of  July,  ISeS.** 

Signed  by  the  plaintiffs. 

On  the  8th  of  August,  1865,  a  meeting  of  the  defendants,  the 
dean  and  canons,  was  held  in  the  chapter-house  of  St  Paul's,  at 
which  the  defendant,  Henry  Hart  Milman,  as  dean  of  the  church, 
presided,  in  order  to  elect  a  proctor  to  conyocation ;  yet,  notwith- 
standing the  aboye  notice,  the  plaintiffs  were  not  cited  nor  admitted 
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isee  to  such  meeting,  and  it  is  admitted,  for  the  purposes  of  this  case 
Bahdolph  only,  that  the  plaintifis  were  prevented  by  order  of  the  defendants 
from  attending  the  meeting,  and  from  voting  for  the  election  of 
the  proctor,  and  accordingly  a  proctor  was  elected  to  represent  the 
chapter  by  the  defendants  the  dean  and  canons  only,  without  any 
votes  from  the  plaintiffs  or  any  other  prebendaries  of  St.  Panl's.- 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether 
the  plaintiffs,  as  prebendaries  of  St.  Paul's,  were  entitled  to  be  so 
cited  or  to  attend  or  to  vote  at  the  meeting.  And  if  they  were, 
then,  secondly,  whether  the  defendants,  the  dean  and  canons  of 
the  said  cathedral,  were  also  entitled  to  vote  as  members  of  the 
chapter  on  such  election. 

Cderidge,  Q.O.  (/.  jP.  Stephen  with  him).  The  question  in  this 
case  is,  whether  the  non-residentiary  prebendaries  of  St  Paul's 
Cathedral  are  entitled  to  vote  at  the  election  of  a  proctor  to  repre- 
sent the  chapter  of  St.  Paul's  in  convocation.  Convocation  is  a 
body  well  known  to  the  common  law:  in  fact,  in  the  earliest 
times  it  formed  part  of  the  parliament  of  the  nation,  and  even 
down  to  the  time  of  Charles  2,  the  clergy  were  always  taxed  by  it, 
and  not  by  the  parliament.  It  is  referred  to  by  Lord  Coke  in  4 
Inst.  328,  and  though  from  the  reign  of  Queen  Anne  tiU  within  the 
last  few  years  it  met  little  more  than  as  a  matter  of  form,  its  legal 
position  and  the  possibility  of  recalling  it  to  greater  activity,  were 
always  recognised,  as  for  example  by  Burke  in  his  letter  to  the 
sheriffs  of  Bristol. 

From  time  immemorial  all  the  prebendaries  have  had  a  right  to 
vote  at  the  election  of  a  proctor  to  represent  the  chapter  in  this 
ancient  body,  and  the  only  question  is,  whether  that  right  has  been 
taken  away  by  3  &  4  Vict.  c.  113  from  those  who  are  non-resi- 
dentiary. Now  the  way  in  which  that  act  deals  with  the  non-resi- 
dentiary prebendaries  appears  to  be  as  follows :  it  takes  away  all  their 
emoluments  and  these  it  vests  in  the  ecclesiastical  commissioners, 
and  preserves  to  them  all  their  other  rights  and  privileges;  and  in 
fact  so  far  was  the  legislature  from  intendiDg  to  do  away  with  the 
non-residentiary  prebends  that  the  act  creates  a  non-residentiary 
body  called  honorary  canons  in  cathedrals  where  none  previously  ex- 
isted. The  sections  of  the  act  bearing  on  the  subject  are  the  Ist^  2nd, 
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22iid,  23rd,  44th,  51st,  75th,  and  93rd.  (1)  The  5l8t  section  expressly  1866 

preserres  all  the  rights  except  those  relating  to  their  emoluments  Bandouu" 

to  the  prebends ;  it  is  not  merely  to  the  prebendaries  who  were  MTf!!^^»r^ 
then  possessed  of  the  prebends,  but  to  the  prebends  themselyes. 


(1)  3  &  4  Vict  c.  113  enacts: 

Section  1.  "That  from  henceforth 
all  the  memhen  of  chapter,  except  the 
dbm,  in  every  cathedral  and  collegiate 
church  in  England,  and  in  the  cathedral 
churches  of  St.  David  and  Llandaff, 
<8hall  be  styled  canons;  and  the  pre- 
centor of  the  cathedral  church  of  St 
David,  and  the  warden  of  the  collegiate 
«hurch  of  Manchester,  shall  be  respec- 
tively styled  dean. 

Section  2.  ^  That,  subject  to  the  pro- 
visions hereinafter  contained,  the  num- 
ber of  canons  in  the  several  cathedral 
and  collegiate  churches  of  the  new  foun- 
dation, and  in  the  cathedral  churches 
of  St  David  and  Llandaff,  and  in  the 
Queen's  free  chapel  of  St  G^rge,  within 
the  castle  of  Windsor,  and  of  canons 
Rsidentiary  in  the  several  cathedral 
churches  of  the  old  foundation  in 
England,  shall  be  the  number  respec- 
tively specified  in  the  schedule  hereto 
annexed. 

Section  22.  "That,  subject  to  the 
provisions  hereinafter  contained,  after 
the  passing  of  this  act,  no  presentation, 
collation,  donation,  admission,  election, 
or  other  appointment  to  the  dignity  or 
office  of  sub-dean,  chancelbr  of  the 
church,  vice-chancellor,  treasurer,  pro- 
vost precentor,  or  succentor,  nor  to  any 
prebend  not  residentiary  in  any  cathe- 
dral or  coll^;iate  church  in  England,  or 
in  the  cathedral  churches  of  St  David 
and  Llandaff,  or  in  the  collegiate  church 
of  Brecon,  shall  convey  any  right  or 
title  whatsoever  to  any  lands,  tithes, 
<x  other  hereditaments,  or  any  other 
endowment  or  emolument  whatsoever 
now  belonging  to  such  dignity,  ofiSoe, 
or  prebend,  or  enjoyed  by  the  holder 
thereof  in  right  of  such  dignity,  office,  ' 


or  prebend,  or  any  part  thereof,  pro- 
vided that  nothing  herein  contained 
shall  be  construed  to  deprive  any  pre- 
sent or  future  holder  of  any  office  in 
any  cathedral  or  collegiate  church 
actually  performing  duties  in  respect 
of  such  office  of  any  stipend  or  other 
emolument  heretofore  accustomably 
assigned  to  such  office,  or  paid  to  the 
holder  thereof,  according  to  the  statutes 
of  such  church,  out  of  the  revenues 
thereof. 

Section  28.  '*  Whereas  it  is  expedient 
that  all  bishops  should  be  empowered 
to  confer  distinctions  of  honour  upon 
deserving  clerg3rmen,  be  it  enacted 
that  honorary  canonries  shall  be  here- 
by founded  in  every  cathedral  chuioh 
in  England  in  which  there  are  not 
already  founded  any  non-residentiazy 
prebends,  dignities,  or  offices,  and  the 
holders  of  such  canonries  shall  be 
styled  honorary  canons,  and  shall  be 
entitled  to  stalls  and  to  take  rank  in 
the  cathedral  church  next  after  the 
canons,  and  shall  be  subject  to  such 
regulations  respecting,  the  mode  of  their 
appointment  and  otherwise  as  shall  be 
determined  on  by  the  authority  herein- 
after provided,  with  the  consent  of  the 
chapters  of  the  said  cathedral  churches 
respectively ;  and  the  number  of  such 
honorary  canonries  hereby  founded  in 
each  cathedral  church  shall  be  twenty- 
four  ;  and  it  shall  be  lawful  for  the  arch- 
bishops and  bishops  respectively,  if  they 
shall  think  fit  from  time  to  time  to  ap- 
point spiritual  persons  to  such  honorary 
canonries,  provided  that  not  more  than 
eight  of  such  honorary  canons  shall  be 
appointed  in  any  diocese  within  the 
year  next  after  the  passing  of  this  act 
nor  more  than  two  in  any  subsequent 
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1966       and  therefore  to  all  future  holders  of  them.     The  22nd  sectioii 


Randolfh  shews  that  there  are  to  be  collations  to  prebends  after  the  passing 
of  the  act,  and  that  there  could,  therefore,  be  no  intention  of  de* 
stroying  them.  The  23rd  section  creates  the  new  office  of  honorary 
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year,  except  in  the  ease  of  the  vacancj 
of  any  honorary  canpnry  by  death,  re- 
signation, or  otherwise,  provided  also 
that  no  emolument  whatever,  nor  any 
place  in  the  chapter  of  any  cathedral 
church,  shall  he  taken  or  held  by  any 
honorary  canon  in  virtue  of  his  appoint- 
ment as  such  canon. 

Section  44.  "That,  upon  the  vacancy 
of  any  benefice  in  the  patronage  of  the 
chapter  of  any  cathedral  or  collegiate 
church,  the  chapter  shall  present  or 
nominate  thereto  either  a  member  of 
such  chapter,  or  one  of  the  archdeacons 
of  the  diocese,  or  a  non-residentiary 
prebendary  or  honorary  canon,  as  the 
case  may  be,  or  any  spiritual  person 
who  shall  have  served  for  five  years  at 
the  least  in'  the  office  of  minor  canon  or 
lecturer  of  the  same  church,  or  of  master 
of  the  grammar  or  other  school  (if  any) 
attached  to  or  connected  with  such 
church,  or  as  incumbent  or  curate  in 
the  same  diocese,  or  as  public  tutor  in 
either  of  the  universities  of  Oxford  and 
Cambridge,  .  .  .  and  that  any  such 
office  of  minor  canon,  lecturer,  school- 
master, professor,  reader,  lecturer,  or 
tutor  shall  immediately  upon  the  expire 
ation  of  one  year  from  the  time  of  his 
institution  to  such  benefice,  if  not  pre- 
viously resigned,  become  and  be  va- 
cant ;  and  that,  if  neither  a  member 
of  the  chapter,  nor  an  archdeacon  of 
the  diocese,  nor  a  minor  canon,  nor  lec- 
turer, nor  such  schoolmaster,  incum- 
bent or  curate,  professor,  reader,  lec- 
turer, tutor,  licentiate  or  graduate,  as 
the  case  maybe,  shall  be  presented  or 
nominated  to  such  benefice  within  six 
calendar  months  from  the  time  of  the 
vacancy  thereof,  the  bishop  of  the  dio- 


cese in  which  the  same  is  situate  may, 
within  the  next  six  calendar  months, 
collate  or  license  thereto  a  spiritual 
person  who  shall  have  actually  served 
within  such  diocese  as  incumbent  or 
curate  five  years  at  the  least ;  and  if  no 
such  collation  or  license  shall  be  granted 
within  such  time,  the  right  of  presen- 
tation or  nomination  to  such  benefice 
for  that  time  shall  lapoe  to  the  arch- 
bishop of  the  province. 

Section  51.  **  That  all  hmds,  tithes, 
and  other  hereditaments,  excepting 
any  right  of  patronage  and  all  other 
the  emoluments  and  endowments  what- 
soever belonging  to  the  deaneries  of 
Wolverhampton,  Middleham,  Heytes- 
buiy,  and  Brecon,  and  to  the  dignity 
or  office  of  sub-dean,  chancellor  of  the 
church,  vice-chancellor,  treasurer,  pro- 
vost, precentor,  or  succentor,  and  to 
any  prebend  not  residentiary  in  any 
cathedral  or  collegiate  church  in 
England,  or  in  the  cathedral  churches 
of  St.  David's  and  Llandaff;  or  in 
the  collegiate  church  of  Brecon,  or 
enjoyed  by  the  holder  of  any  such 
deanery,  dignity,  office,  or  prebend  as 
such  holder,  shall,  as  to  all  such  of  the 
said  deaneries,  dignities,  offices,  and 
prebends  respectively  as  may  be  vacant 
at  the  passing  of  this  act,  immediately 
upon  its  so  passing,  and,  as  to  all  others, 
immediately  upon  the  vacancies  thereof 
respectively,  without  any  conveyance 
or  assurance  in  the  law  other  than  the 
provisions  of  this  act,  accrue  to,  and  be 
vested  absolutely  in,  the  ecclesiastical 
commissioners  for  England  and  their 
successors  for  the  purposes  of  this  act: 
Provided  always  that  all  other  rights 
and  privileges  whatsoever  now  by  law 
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canons,  and  specially  proyides  that  honorary  canons  shall  not  be 
members  of  the  chapter,  thereby  distinctly  implying  that  the  non- 
residentiary  prebendaries,  with  respect  to  whom  no  such  provision 
exists,  would  continue  members  of  the  chapter.  The  defendants 
will  doubtless  rely  on  the  1st  section,  but  if  that  does  really  use 
the  word  chapter  strictly  and  not  only  for  those  who  usually  voted 
at  it,  its  only  effect  is  to  confer  on  all  prebendaries  the  title  of 
canon,  and  in  fact  in  ofiScial  documents  they  have  been  so  called 
sinoe  the  -passing  of  the  act.  That  this  is  so  is  shewn  by  the  ex- 
pression ^canons  residentiary"  in  the  2nd  section,  which  implies 
the  existence  of  other  non-residentiary  canons.  The  75th  section 
also  speaks  of  the  future  appointments  of  prebendaries,  while 
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belonging  to  any  of  mich  dignities, 
offices,  or  prebends,  except  tbe  said 
last-named  deaneries,  shall  continue  to 
belong  thereto^  except  so  far  as  any  of 
sach  rigjits  or  privileges  may  be  con- 
trolled or  affected  by  any  of  the  pro- 
visions of  this  act  respecting  tbe  right 
of  election  now  exercised  by  any  chap- 
ter: Provided  always,  that  nothing 
herein  contained  shall  in  any  manner 
apply  to  or  affect  any  dignity,  office,  or 
prebend  which  is  permanently  annexed 
to  any  bishoprick,  archdeaconry,  pro- 
fessorship^ or  lectureship,  or  to  any 
school  or  the  mastership  thereof,  or  the 
prebends  of  Buigham,  Bursalis,  Exceit, 
and  Wyndham,  in  the  cathedral  church 
of  Chichester. 

Section  75.  ''That  nothing  in  this  act 
contained  respecting  the  division  of  cor- 
porate property,  the  diminution  of  the 
income  of  any  deanery  or  canonry,  the 
aererance  of  separate  property,  or  the 
limitation  of  the  exercise  of  patronage 
poascssod  in  right  of  separate  property, 
shall  affect  any  dean,  canon,  prebendary, 
dignitary,  or  officer  in  possession  at  the 
passing  of  this  act,  except  as  herein- 
before expressly  enacted;  but  every 
dean,  canon,  prebendary,  dignitary,  and 
officer  hereafter  appointed  shall  be  sub- 
ject to  nxh  regulations  as  sliall  be 


made  in  pursuance  of  this  act;  and 
that  the  provisions  herein  contained 
respecting  the  qualification  of  persons 
to  be  presented  to  any  benefice  in  the 
patronage  of  any  chapter,  or  the  appor- 
tionment of  the  income  of  any  such 
benefice,  shall  not  affect  such  chapter 
so  long  as  any  person  who  shall  be  a 
member  thereof  at  the  paadng  of  this 
act  shall  continue  such  member;  and 
that  with  respect  to  benefices  in  the 
patronage  of  either  of  the  chapters  of 
St.  Paul,  in  London,  and  of  Lincoln, 
the  fourth  or  junior  canon  for  the  time 
being  shall  not  have  any  voice  in  the 
exercise  of  such  patronage  so  long  as 
any  one  of  the  present  members  of 
such  chapter  shall  continue  to  be  a 
member  thereof. 

Section  93.  **  That  in  the  construction 
of  this  act  the  term '  canon '  shall  be  con- 
strued to  mean  only  every  residentiary 
member  of  chapter,  except  the  dean 
heretofore  styled  either  prebendary, 
canon,  canon  residentiary,  or  residen- 
tiary; and  the  term  'minor  canon' 
shall  be  construed  to  extend  to  and  in« 
dude  every  vicar,  vicar  choral,  priest 
vicar,  and  senior  vicar,  being  a  mem- 
ber of  the  choir  in  any  cathedral  or  col- 
legiate church.** 
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1866  it  saves  to  the  eyiflting  piebendaries  their  rights  of  property 
Basdolph"  &n<l  the  exercise  of  patrooage,  which,  as  has  been  submitted,  are 
MnjiAK  *^  *^**  ^^  ^^  interfered  with.  Lastly,  the  93rd  section  by  speak- 
ing of  the  residentiary  members  of  the  chapter  clearly  iAplies  that 
there  are  others  who  are  not  so,  and  they  can  only  be  the  non- 
residentiary  prebendaries.  So  far,  therefore,  from  the  act  expressly 
taking  away  the  common  law  right  which  is  in  qnestion  in  this 
action,  and  which  conld  only  be  taken  away  by  a  clearly-expressed 
intention  in  the  act  to  that  effect,  it  both  expressly  and  impliedly 
preserves  it  The  rights  of  election  mentioned  in  section  51,  as 
being  interfered  with  by  the  act,  were  the  rights  of  election  of  the 
dean  and  of  the  canons  which  existed  in  many  cathedrals.  The 
appointment  to  these  offices  is  by  the  act  vested  in  all  cases  in  the 
Crown. 

With  respect  to  the  second  question  there  can  be  no  difference  of 
opinion.  Whatever  be  the  rights  of  the  non-residentiary  preben- 
daries, the  dean  and  canons  are  clearly  made  by  the  act  members 
of  the  chapter,  and  are  as  such  entitled  to  vote. 

Mdliah,  Q.C.,  for  the  defendants.  It  is  clear  that  the  right  to 
elect  a  proctor  is  in  the  chapter.  The  mandate  of  the  archbishop 
directed  the  bishop  to  summon  a  representative  of  the  chapter,  and 
the  mandate  of  the  bishop  was  directed  to  the  chapter  directing 
them  to  elect  a  proctor  to  represent  them.  It  is  dear  also  that,  till 
the  passing  ^f  the  act  3  &  4  Vict,  c  113,  the  prebendaries  were 
members  of  the  chapter,  and  were  in  fact  the  only  members  of  it, 
the  dean  and  canons  being  members  of  the  chapter  only  in  right 
of  their  prebends.  The  sole  question,  therefore,  is,  whether  since 
the  passing  of  the  act  the  chapter  consists  only  of  the  dean  and 
four  canons,  or  whether,  as  before,  it  includes  the  non-residentiary 
prebendaries.  The  report  on  which  the  act  is  founded  recommended 
that  the  chapter  should  for  the  future  consist  of  a  dean  and  four 
canons,  and  the  other  prebends  be  abolished.  The  act,  however, 
does  not  entirely  carry  out  the  recommendations  of  the  report,  for 
it  preserves  the  prebendaries  as  an  honorary  body,  and  creates  a 
similar  honorary  body  in  the  cathedrals  in  which  there  had  pre- 
viously been  none ;  but  it  is  submitted  that  it  does,  according  io 
the  suggestion  in  the  report^  make  the  chapter  consist  for  the 
future  of  only  the  dean  ^and  the  four  canona    The  case  really 
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says  that  the  term  canon  shall  be  construed  to  mean  only  every  rj^jjjjolfh 
residentiary  member  of  the  chapter ;  then  the  1st  section  says  aU  mh^^ 
the  members  of  the  chapter  shall  be  styled  canons ;  putting  the 
two  together,  therefore,  it  appears  that  all  the  members  of  the 
chapter  are  to  be  residentiary  members.  This  is  confirmed  by  the 
fitct  that  wherever  the  word  ^  chapter  "  is  used  throughout  the  act 
it  appears  to  refer  only  to  the  dean  and  four  canons.  Thus  in  sec- 
tion 11  it  is  provided  that  in  the  chapter  of  Exeter  cathedral  three 
canonries  shall  be  suspended,  but  it  was  not  meant  that  non-resi* 
dentiary  prebends  should  be  suspended,  so  **canonry"  cannot  be 
construed  to  include  theuL  So  in  section  12  the  canonries  must 
evidently  be  such  as  had  emoluments  attached  to  them.  In  sec- 
tion 17  it  is  provided  that  there  shall  be  a  fourth  canonry  in  St. 
Paul's  Cathedral,  this  could  not  be  if  there  were  already  thirty.  In 
section  22  the  name  prebend  is  used  as  applicable  after  the  act,  so 
it  could  not  have  been  intended  that  all  the  prebendaries  shotild 
subsequently  to  the  act  be  called  canons.  The  recital  of  the  23rd 
section  points  out  that  it  *is  desirable  that  bishops  should  be  em- 
powered to  confer  distinctions  of  honour  upon  deserving  clergymen, 
which  was  clearly  therefore  the  reason  why  the  non-residentiary 
prebends  were  retained.  The  41st  section  distinguishes  ^^  deans  and 
other  individual  members  of  chapter"  from  prebendaries, dignities, 
orofiScers  non-residentiary;  which  clearly  shews  that  non-residentiary 
prebendaries  are  not  members  of  chapter.  The  44th  section  is  even 
more  distinct,  providing  that  the  chapter  may  present  to  any  vacant 
benefice  in  their  patronage  either  ''  a  member  of  such  chapter,*'  or 
**  a  non-residentiary  prebendary." 

The  51st  section  which  is  relied  on  by  the  plaintiffs  really  points 
to  an  opposite  conclusion  to  that  for  which  they  contend;  it 
provides  that  all  existing  rights  shall  continue  to  belong  to  the 
prebends,  except  in  as  far  as  any  such  rights  may  be  controlled 
or  affected  by  any  of  the  provisions  of  the  act  respecting  the  right 
of  election  exercised  by  any  chapter :  this  implies  that  when 
a  prebendary  has  a  right  of  election  as  a  member  of  the  chapter, 
it  is  affected  by  the  provisions  of  the  act,  and  he  wiU  lose  it. 
The  rights  of  election  are  not  those  which  are  taken  away  from 
the  chapter,  but  such  as  are  taken  away  from  the  prebendaries  by 
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^^^       the  alteration  in  the  chapter.    In  the  succeeding  act,  4  &  5  Vict 
Bakdolfb    c.  39, 8. 16,  the  same  usage  appears,  the  terms  *'  member  of  chapter  " 
and  ''  canon  "  being  used  as  synonymous. 

Cderidffs,  Q.O.,  in  reply.  The  di£ferent  cathedrals  attached 
di£ferent  meanings  to  the  word  canon ;  some  including,  and  some 
not,  the  non-residentiary  body  imder  that  name;  the  93rd  section 
therefore  only  means  to  explain  the  sense  in  which  it  is  used  in 
the  act.  The  1st  section  does  not  refer  to  the  meaning  of  the 
term  canon  in  the  act,  but  to  the  style  by  which  the  members  of 
chapter  were  to  be  known  for  the  future.  The  report  of  the  com- 
missioners affords  no  argument ;  it  certainly  has  not  been  carried 
out  in  the  act.  The  44th  section  is  capable  of  explanation.  In 
some  cathedrals  there  were  no  prebendaries,  in  others  there  were. 
The  1st  clause  of  that  section  refers  to  the  first  class  of  cathedrals 
and  the  "  non-residentiary  prebendaries  "  to  the  others. 

Cur.  adv.  vuU. 

Nov.  26.  The  judgment  of  the  Court  (Erie,  C. J.,  Willes,  Byles, 
and  Keating,  J.J.)  was  delirered  by 

Erle,  C.J.  In  this  case  the  plaintiffs  are  non-residentiary  pre- 
bendaries of  St  Paul's ;  and  the  question  is,  whether  they  are  en- 
titled to  vote  in  the  chapter  of  St.  Paul's  in  the  election  of  a  proctor 
to  represent  the  chapter  in  convocation. 

The  mandate  of  the  bishop  directs  the  election  to  be  made 
by  the  chapter:  and  the  governing  question  is.  Are  the  non- 
residentiary  prebendaries  members  of  the  chapter  ? 

The  history  of  the  chapter  appears  in  the  case.  At  one  time 
it  included  both  the  residentiaries  and  non-residentiaries :  and, 
although  the  residentiaries  became  the  governing  body,  and  ex- 
cluded the  non-residentieuies  from  many  privileges,  still  they  were 
not  excluded  from  the  chapter  before  the  statute  3  &  4  Vict.  c.  113. 
The  construction  of  that  statute,  therefore,  governs  our  judgment. 

The  defendants  allege  that  the  non-residentiaries  ceased  to  be 
members  of  the  chapter  by  its  operation:  and  we  are  of  that 
opinion. 

By  s.  1  it  is  enacted,  in  effect,  that  henceforth  all  the  members 
of  chapter  in  every  cathedral  church  shall  be  styled  canons.  We 
construe  this  to  mean  that  no  one  can  be  a  member  of  chapter  who 
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is  not  a  canon.  The  words  are,  that  every  member  of  chapter  shall        J86g 
be  styled  canon.    It  was  contended  that  the  enactment  was  con-    Rasiwlfh 
fined  to  the  style  and  not  to  the  substance.  But  we  think  the  legis-     mh^ah. 
lature  considered  that  those  who  were  styled  canons  must  be  canons. 

Then  s.  93  enacts,  in  effect,  that»  in  the  construction  of  this  act, 
the  term  canon  shall  be  construed  to  mean  only  every  residentiary 
member  of  chapter.  We  consider  that  the  construction  of  this 
section  is  dear,  and  that  the  term  **  canon  "  cannot  comprehend  a 
non-residentiary.  The  plaintiffs  are  non-residentiaries.  By  s.  98, 
they  are  not  canons ;  and  by  s.  1,  they  cannot  be  members  of 
chapter,  because  they  are  not  canons. 

This  construction  is  confirmed  incidentally  by  s.  44,  enacting 
that^  upon  the  vacancy  of  any  benefice  in  the  patronage  of  the  dean 
and  chapter,  the  chapter  shall  present  either  a  member  of  the 
chapter,  or  an  archdeacon,  or  a  non-residentiary  prebendary,  or  an 
honorary  canon.  We  consider  that  the  legislature  defines  the 
different  classes  of  persons  to  be  presented,  and  that  non-resi- 
dentiary prebendaries  are  in  a  different  class  from  that  of  the 
members  of  the  chapter. 

Great  reliance  was  placed  for  the  plaintiffs  on  the  51st  section. 
Testing  the  endowments  and  other  emoluments  of  any  prebend  non- 
residentiary  in  any  cathedral,  in  the  ecclesiastical  commissioners, 
with  a  proviso  that  all  other  rights  and  privileges  whatsoever  now 
by  lav  belonging  to  any  such  dignities,  offices,  or  prebends,  shall 
continue  to  belong  thereto,  except  so  far  as  any  such  rights  or 
privileges  may  be  controlled  or  affected  by  any  of  the  provisions  of 
this  act  respecting  the  right  of  election  now  exercised  by  any  chapter. 

We  are  of  opinion  that  this  proviso  has  no  bearing  on  the 
question  whether  the  non-residentiary  canons  are  to  continue 
members  of  the  chapter.  The  proviso  relates  to  rights  belonging 
to  the  particular  prebend,  and  not  to  the  chapter  generally.  And 
the  other  sections  of  the  act  shew  that  the  right  of  election  is  in 
this  case  controlled  by  the  operation  of  those  sections. 

For  these  reasons,  we  think  the  judgment  must  be  for  the 

defendants. 

Jvdgnieni  for  the  defendants. 

Attorneys  for  plaintiffs :  Pembertan^  MeyneU,  &  Co. 
Attorneys  for  defendants :  Lee  &  Bolton. 
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1866  LING  WOOD,  Appellant;  GYDE,  Respootknt. 

^^•^'       CcpyhM  Act,  1852  (15  <fc  16  FtVrf.  c.  61),  ».  16— ^/iwicAMcmen*— ifocfltites/or 

.    Improvement, 

The  lord  of  a  naauor  is  entitled,  on  the  enfranchisement  of  a  customary  fineehold, 
to  compensation  in  respect  of  the  advantages  accruing  to  the  customary  freeholder 
from  the  removal  of  restrictions  on  leasing  or  other  disabilities  attending  his 
customary  estate.  * 

The  amount  of  the  compensation  is  a  question  of  fact  for  the  valuer,  and  de- 
pends upon  the  extent  to  which  the  value  of  the  property  is  in  the  particular  case 
increased  by  the  removal  of  such  restrictions. 


Case  stated  by  an  assistant  copyhold  commissionery  under  the 
Copyhold  Act,  1852  (15  &  16  Vict  c.  51),  s.  8. 

The  appellant  was  the  lord  of  the  manor  of  Cheltenham.  The 
respondent  was  a  copyhold  tenant  of  certain  lands  and  tenements 
within  the  said  manor.  The  customary  freeholds  of  the  manor 
passed  by  admittance  and  sorrender.  Freyiously  to  the  passing  of 
the  Cheltenham  Manor  Act,  they  had  been  held  according  to  the 
custom  of  the  manor,  but  not  at  the  will  of  the  lord.  Since  the 
passing  of  the  act  they  had  been,  and  still  were,  held  according  to  the 
custom  of  the  manor,  as  settled  by  act  of  parliament.  The  respondent 
held  his  lands  to  him  and  his  heirs,  according  to  the  custom  of  the 
manor,  as  settled  by  that  act  The  Cheltenham  Manor  Act  was 
passed  in  the  year  1625. 

In  the  course  of  valuations  taken  under  the  copyhold  acts,  with 
the  yiew  to  the  enfranchisement  of  certain  lands  and  tenements, 
held  by  the  respondent  as  above-mentioned,  the  following  questions 
arose,  and  were  referred  by  the  respondent  to  the  conmiissioners : — 

1st.  Whether  in  that  manor  the  lord  was  entitled  to  claim  any 
consideration  in  respect  of  timber  ? 

The  assistant  commissioner  decided  that  the  lord  was  not  entitled 
to  daim  any  consideration  in  respect  of  timber. 

2nd.  Whether  in  that  manor  the  lord  was  entitled  to  claim  any 
consideration  in  respect  of  facilities  for  improvement? 

No  evidence  was  given  at  the  hearing  by  the  lord  in  support  of 
his  claim  to  any  consideration  in  respect  of  facilities  for  improvement 

The  tenant  proved,  not  only  that  no  forfeiture  of  any  tenement 
held  of  the  manor  had  taken  place,  but  that  the  fines,  rents,  and 
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sums  paid  for  heriots,  and  all  other  payments^  were  certain,  and       1866 
that  when  a  tenement  was  divided,  the  fines,  rents,  and  other  pay-    Linqwood 
ments,  were  also  divided  and  apportioned.  Gtob. 

It  was  contended,  however,  on  the  part  of  the  lord,  that  if  the 
tenement  of  a  copyholder  was  increased  in  value  by  building  upon 
it^  or  by  other  improvement,  the  lord's  estate  or  interest  therein, 
contingent  upon  the  tenement  falling  into  his  possession  by  escheat 
or  forfeiture,  was  by  those  acts  also  improved  and  increased  in 
value ;  and  further,  that  in  the  event  of  a  copyhold  tenement  being 
divided,  leases  of  the  divided  portions  of  the  tenement  would  be 
increased  in  number,  and  that  an  additional  benefit  or  improvement 
of  his  estate  would  accrue  to  the  lord  by  reason  of  the  additional 
gams  payable  to  him  on  the  grant  of  leases ;  and  that  in  respect  of 
the  above-mentioned  particulars,  he  was  entitled  to  compensation 
as  for  facilities  of  improvement. 

The  right  of  the  lord  to  compensation  depends  upon  the  construc- 
tion to  be  placed  upon  16  &  16  Yict.  c.  51,  s.  16  (I),  with  respect 
to  the  particulars  which  fall  within  the  definition  of  facilities  of 
improvement  in  which  the  lord  is  entitled  to  share. 

It  was  proved  that  the  tenements  of  the  copyholders  had  been 
improved  By  building  thereon,  and  that  great  facilities  for  improve- 
ment by  building  stUl  existed.  But  the  assistant  commissioner 
concluded,  as  a  matter  of  law,  and  upon  the  construction  of  the  act 
(15  &  16  Yict.  c.  51,  s.  16),  that  facilities  for  improvement,  in 
which  the  lord  was  entitled  to  share,  did  not  exist  in  the  manor, 
except  in  the  case  of  a  copyhold  tenement  escheating  to  the  lord 
for  want  of  heirs. 

3nL  Whether  in  that  manor  the  lord  was  entitled  to  enter  for  a 
forfeiture  if  the  tenant  dug  clay  or  brick  earth  ? 

The  assistant  commissioner  decided  that  he  was  not 

4tL  Whether  in  that  manor  the  lord  was  entitled  to  enter  for  a 
forfeiture  for  any  other  kind  of  waste  committed  by  the  tenants  ? 

(1)  15  dc  16  Vict.  c.  61,  8. 16  enacts  of  oopyhold  or  customary  tenure,  and  all 

that"  in  making  any  valuation  under  other circnmBtancesaflfecting  or  relating 

this  act  the  valuers  shall  take  into  ac-  to  the  land  which  shall  he  included  in 

ooant  the  facilities  for  improvement,  such  enfranchisement,  and  all  advan- 

'  customs  of  the  manor,  fines,  heriots,  re-  tages  to  be  derived  therefrom,  and  shall 

heiis,  quit  rents,  chief  rents,  escheats,  for-  make  due  allowance  for  the  same." 
fisitarei^  and  all  other  incidents  whatever 
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1866  The  assistant  commissioner  decided,  as  a  question  of  fiact,  that 

~UxQwoov    te  was  not. 

^  ^'  5th.  Whether  in  that  manor  the  lord  was  entitled  to  enter  for  a 

,      Gtde. 

forfeiture  for  any  other  act  of  the  tenants  ? 

The  assistant  commissioner  decided,  upon  the  evidence  adduced, 
that  the  manor  was  ancient  demesne. 

He  also  foimd  that  the  practice  or  usage  of  granting  leases  out 
of  court,  and  without  subsequently  presenting  them  in  court,  had 
prevailed  for  such  a  length  of  time  and  to  such  an  extent^  as  would 
have  proved  an  immemorial  custom  within  the  manor  to  that  effect 
if  the  Cheltenham  Manor  Act  had  not  been  in  existence ;  but  he 
considered  that  the  leasing  in  question  was  in  contravention  of  the 
act,  and  that  a  custom  to  grant  leases  out  of  court  without  pre- 
senting them  in  court  could  not  legally  exist  concurrently  with^he 
system  of  leasing  prescribed  by  the  act 

In  regard  to  the  question  of  forfeiture,  the  assistant  commissioner 
found  that  the  presentment  or  survey  of  the  manor  given  in  evidence 
excluded  the  existence  of  forfeiture  for  any  act  committed  by  the 
tenant ;  and  that  the  practice  within  the  manor  was  conformed  to 
that  presentment.  And  the  assistant  commissioner  decided  as  a 
conclusion  of  law  arising  on  the  facts  so  proved,  that  in  that  manor 
the  lord  was  not  entitled  to  enter  for  a  forfeiture  for  any  other  act 
of  the  tenant. 

6th.  Whether  in  that  manor  the  lord  was  entitled  to  claim 
any  consideration  in  respect  of  any  other  incident  of  copyhold, 
or  customary  tenure,  or  any  other  circumstance  or  advantage, 
excepting  the  rents,  fines,  and  heriots  as  set  forth  in  the  Chelten- 
ham Manor  Act,  and  the  surrenders  and  admittances  in  pursuance 
thereof? 

Upon  this  question  the  only  evidence  given  of  any  claim  having 
been  made  by  the  lord  for  any  consideration  in  respect  of  any 
other  incident  of  copyhold  or  customary  tenure,  or  any  other  cir^ 
cumstance  or  advantage,  excepting  the  rents,  fines,  and  heriots  as 
set  forth  in  the  Cheltenham  Manor  Act,  and  the  surrenders  and 
admittances  in  pursuance  thereof,  were  in  respect  of  escheat  for 
want  of  heirs,  and  two  cases  of  escheat  for  that  cause  were  shewn 
in  the  court  rolls ;  but  the  lord  claimed  compensation  in  respect  of 
facilities  for  improvement,  for  his  freehold  interest  in  the  soil,  for 
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lelieYing  the  pioperty  from  all  copyhold  incidents  attached  to       1866 
copyhold  in  base  tenure,  such  as  fealty  of  court,  reliefe,  ameioe-    LnrowooD 
ments,  forfeitures,  royalties,  rights  of  seizure  quousque,  and  for  all       q^^ 
the  incidents  and  circumstances  mentioned  in  15  &  16  Yict.  a  51, 
8. 16,  and  which  the  valuers  are  thereby  required  to  take  into 
account  in  making  any  valuation  under  the  act. 

The  assistant  commissioner  decided  that,  upon  the  legal  con- 
struction  of  the  act^  the  lord  was  entitled  to  consideration  in  respect 
of  copyhold  tenements  escheating  to  him  for  want  of  heirs ;  and 
also  in  respect  of  facilities  for  improvement  incident  to  such 
escheating  tenements ;  and  also  in  respect  of  the  rents,  fines,  and 
heriots,  as  set  forth  in  the  Cheltenham  Manor  Act,  and  the  sur- 
renders and  admittances  in  pursuance  thereof;  but  that  the  lord 
was  not  entitled  in  that  manor  to  claim  any  consideration  in 
respect  of  any  other  incident  of  copyhold  or  customary  tenure,  or 
any  other  circumstance  or  advantage. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
assistant  commissioner  had  decided  correctly,  in  point  of  law,  on 
the  several  questions  referred  to  hiuL 

Mdluihf  Q.O.  (H.  James  and  Sawyer  with  him),  for  the  appellant. 
The  principal  question  is,  what  is  the  meaning  of  the  expression 
^ facilities  for  improvement"  in  15  &  16  Vict.  c.  51,  s.  16?  The 
assistant  commissioner  thought  it  was  only  applicable  where,  if  the 
tenure  continued  copyhold,  the  value  of  the  lord's  interest  could  be 
increased ;  as,  for  example,  if  the  fines  or  rents  might  be  increased 
by  building  or  otherwise,  or  the  value  of  the  chance  of  the  pro- 
perty falling  into  possession  by  escheat  or  forfeiture,  might  be 
made  greater.  The  appellant  contends  on  the  contrary,  that  if  the 
land  will  be  capable  of  improvement  after  enfranchisement  in  a  way 
which  would  be  impossible  if  it  continued  copyhold,  the  lord  is  en-* 
titled  to  share  in  such  prospective  advantage  as  a  facility  for  im- 
provement. The  lord,  it  is  true,  could  not  obtain  any  part  of  such 
advantage  himself,  but  he  could  prevent  the  tenant  obtaining  it, 
and  he  ought  to  be  compensated  for  the  loss  of  these  restrictive 
powers.  If  the  enfranchisement  was  voluntary,  he  could  obtain  such 
compensation  by  refusing  to  enfranchise  unless  the  tenant  paid  ' 
it;  and  the  assistant  commissioner  ought  to  assess  the  compensa- 

ToL.II.  H  2 
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1866  tion,  as  would  be  done  by  a  reasonable  man  for  a  voluntary  enfran- 
LiNowooD  chisement.  In  the  preseift  case  it  is  admitted  that  there  ate 
Gto.  gr^*  opportunities  for  improving  the  land  by  building,  which 
cannot  be  made  use  of  without  a  larger  power  of  leasing  than  that 
allowed  by  the  Cheltenham  Manor  Act.  If,  in  consequence  of 
this,  the  tenant  would  now  only  obtain  twenty-five  years'  purchase 
for  his  land,  and  after  the  enfranchisement  it  will  be  worth  thirty 
years'  purchase,  is  not  the  lord  to  have  any  share  in  this  increased 
value  which  neither  could  obtain  without  the  other  ? 

[WiLLES,  J.  You  say  in  fact  that  he  ought  to  be  paid  for  giving 
up  the  fee  simple,  even  though  he  may  have  derived  no  advantage 
from  it  himself,  if  it  is  of  value  to  the  tenant.] 

Yes.  The  assistant  commissioner  on  the  contrary  has  found  that 
as  the  rents,  fines,  and  heriots,  are  fixed  and  cannot  increasei 
and  there  is  no  forfeiture,  the  lord  is  not  entitled  to  any  compen- 
sation except  for  the  increase  of  value  that  might  take  place  in 
the  escheats.  The  appellant  admits  that  the  findings  of  the 
assistant  commissioner  oh  all  other  points  (questions  1,  3,  and  4), 
except  as  to  forfeiture,  are  correct. 

The  arguments  on  the  question  of  forfeiture  are  omitted,  the 
Oourt  having  expressed  no  opinion  on  that  point. 

jar.  Mathews,  for  the  respondent.  First,  there  is  no  forfeiture  in 
the  Manor  of  Cheltenham. 

Secondly,  the  expression  '*£Gtcilities  for  improvement"  occurs 
first  in  4  &  5  Vict.  c.  35,  s.  28. 

[Erle,  C.J.  In  the  act  we  are  now  considering  (15  &  16  Vict 
c.  51,  s.  16)  the  expression  is  not  only  "  facilities  for  improvement," 
but  "  all  other  circumstances  affecting  or  relating  to  the  land."] 

The  circumstances  must  be  such  as  are  "  included  in  such  en- 
franchisement," and  what  those  are  appears  from  section  7,  which 
detennines  what  the  valuers  have  to  do.  The  improvements  must 
be  such  as  could  be  effected,  if  the  parties  chose,  on  the  land  at  once : 
the  object  of  the  statute  being  to  prevent  the  tenant  lying  by  and 
not  improving  his  land,  till  after  enfranchisement^  that  the  lord's 
share  might  be  as  small  as  possible.  In  this  case  the  lord  could 
not  have  gained  any  advantage  from  the  fiwilities  for  building,  for 
he  could  not  have  given  the  tenant  power  to  grant  longer  leases  on 
payment  of  an  increased  fine,  the  leasing  power  being  limited  by 
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the  act  of  parliament,  not  by  the  will  of  the  lord ;  and  the  fines,        1M6 
rents,  and  heriots  being  fixed.  innawoco 

[Erle,  CJ.  Must  not  the  word  "advantages"  include  the  increased       q^ 
value  derived  from  the  removal  of  the  restrictions  on  leasing  by 
the  enfranchisement  ?  ] 

It  means  the  advantages  derived  from  "  the  facilities  of  improve- 
ment/' not  from  the  enfranchisement,  i.e.,  it  is  the  advantages  to  be 
derived  from  what  the  valuers  are  to  value,  and  it  is  not  something 
distinct.  It  is  true  "  enfranchisement"  is  the  last  substantive,  but  a 
comparison  with  section  7,  which  states  what  the  valuers  are  to  value, 
shews  what  the  true  meaning  is.  The  same  interpretation  must  be 
given  to  the  words  whether  the  lord  or  tenant  enforces  the  enfran- 
chisement, and  it  is  obviously  unfair  that  the  lord  should  compel  the 
tenant  to  pay  for  a  right  to  grant  leases  which  the  tenant  has  no 
wish  to  grant  The  appellant's  interpretation  would  introduce  fax 
too  much  uncertainty.  It  is  present  and  actual,  not  future  possible, 
£Eudlities  for  improvement,  for  which  the  lord  is  entitled  to  com- 
pensation. 

SawyeTy  in  reply.  Section  7  contains  the  expression  "  in  manner 
hereinafter  mentioned,"  which  clearly  refers  to  section  16. 

Our.  adv.  "vuU. 

Nov.  26.  The  judgment  of  the  Court  (Erie,  C.  J.,  Willes,  Byles, 
and  Keating,  JJ.)  was  delivered  by 

WnxES,  J.  We  agree  with  the  assistant  commissioner  as  to  all 
the  questions  (1,  3,  and  4)  respecting  waste.  The  evidence  was 
abundant  to  prove  a  customary  right  to  waste  both  commissive  and 
permissive ;  and  such  right  was  established  to  be  good  in  law  by 
the  House  of  Lords  in  the  case  of  Lard  SaliAwiry  v.  Gladstone.  (1)  ' 

The  remaining  questions  are,  whether  the  act  of  parliament 
determines  the  limits  of  the  customary  leasing  power,  whether  the 
lord  of  the  manor  can  enter  for  a  forfeiture  by  conveyance  of  an 
estate  not  authorized  by  the  custom,  and  whether  the  lord  is  entitled 
to  any  allowahce  with  respect  to  facilities  for  improvement  or  other 
like  drcumstance  (beyond  those  incident  to  escheating  tenements, 
rents,  fines,  and  heriots)  arising  out  of  the  fact  that  the  property 

(1)  9  H.  L.  Cm.  692 ;  34  L.  ^.  (C.P.)  222. 

H  2  2 
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1866       can  be  more  freely  and  beneficially  dealt  with  after  the  enfran- 
LnowooD    chisement  than  before. 
Qinm.  ^^  agree  with  the  assistant  commissioner  in  considering  that  the 

custom  of  the  manor  as  to  leasing  was  determined  by  the  act  of 
parliament,  and  consequently  that  subsequent  practices  inconsistent 
with  the  act  are  insufficient  to  enlarge  the  rights  therein  defined. 
The  act  incorrectly  describes  the  tenure  as  being  copyhold,  whereas, 
by  reason  of  the  holding  being  by  the  custom  of  the  manor  only,, 
and  not  at  the  will  of  the  lord,  it  is  properly  customary  freehold. 
It  is  clear,  however,  that  the  tenure  was  base,  that  the  freehold  was 
in  the  lord,  and  that  the  proper  mode  of  conveyance  (except  in  the 
cases  provided  for  in  the  statute)  was  by  surrender  and  admittance. 
The  statute  was  passed  for  the  purpose  of  settling  doubts  and 
disputes ;  and  it  laid  down  the  rights  of  the  tenant  to  lease  in  the 
manner  there  specified  for  his  life  and  for  twelve  years  or  less.  It 
would  be  to  deny  it  all  effect,  to  say  that  the  limits  therein 
described  could  be  enlarged  by  mere  supineness  on  the  part  of  the 
lord  or  his  agent. 

As  to  whether  the  remedy  of  the  lord,  in  case  the  limits  of  the 
leasing  clause  are  transgressed,  is  the  ordinary  one  by  forfeiture,  or 
whether  that  remedy  is  in  this  manor  excluded  by  the  custom,  and 
the  lord  may  be  compelled  to  resort  to  some  other  means  of  cor- 
recting the  excess,  we  desire  not  to  express  an  opinion,  because  in 
one  view  it  might  give  rise  to  fresh  litigation,  and  we  think  it  un- 
necessary for  the  decision  of  the  substantial  questions ;  and  for  this 
reason,  that,  if  the  enfranchisement  has  the  effect  of  enabling  the 
tenant  to  apply  the  property  to  a  more  beneficial  use  by  means  of 
granting  leases  more  extensive  than  he  could  before,  and  this  power 
practically  adds  to  the  value  of  the  estate  in  his  hands,  he  will  have 
acquired  this  value  by  the  enfranchisement  having  freed  him  from 
a  restraint  which  would  have  interfered  with  the  improvement,  and 
which  restraint  was  part  of  the  compact  by  which  he  held,  and  an 
incident  of  the  base  tenure  from  which  he  is  freed :  so  that  it  seems 
to  us  unjust  to  exclude  this  from  consideration  simply  because  the 
remedy  of  the  lord  may  be  a  roundabout  and  troublesome  one, 
when  the  right  is  not  disputed. 

As  to  the  remaining  questions,  the  assistant  commissioner  has 
treated  and  decided  them  in  effect  aa  questions  of  law  against  the 
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lord's  daim  in  respect  of  &cilities  of  improvement  or  other  circom-  I866 
stance  (save  as  regards  escheats).  In  our  opinion,  however,  the  Lxhgwood' 
qnestioDS  onght  not  to  have  been  so  disposed  of:  as  they  are,  we  q^m, 
think,  questions  of  fact  to  be  decided  according  to  the  following 
considerations,  namely,  whether  the  tenant  could  have  avaUed  him- 
self of  the  facilities  for  improvement  with  the  powers  of  transfer 
which  he  had  before  the  enfranchisement,  or  whether  he  would  have 
been  prevented  from  so  doing,  either  altogether  or  so  beneficially, 
by  reason  of  his  restricted  power  of  leasing.  If  the  latter,  then  in 
respect  of  his  being,  by  reason  of  the  enfiranchisement^  in  a  condition 
to  use  the  land  in  a  more  beneficial  manner  than  before,  he  has 
gained  an  advantage ;  and  that  advantage  has  proceeded,  not  from 
lus  estate  exclusively,  but  in  part  from  his  having  got  rid  of  the 
dominion  of  the  lord.  It  is  true  that  the  lord  could  not  obtain  the 
enjoyment  of  this  improvement  for  himself.  But  he  might  in  the 
case  supposed  restrain  its  free  enjoyment  by  others.  It  is  true  that 
the  tenant  has  the  entire  usufruct :  but  the  power  of  free  transfer 
may  enhance  its  value.  Extreme  cases  may  be  put,  as,  of  a  person 
with  power  to  lease  for  one  year  only,  whose  class  of  customers 
would  be  restricted  to  those  who  are  contented  with  a  yearly 
tenancy.  On  the  other  side  may  be  put  a  man  who  could  lease  for 
not  more  than  a  thousand  years,  which  would  practically  be  no 
restriction.  As  an  ordinary  illustration  may  be  taken*  a  tenant  for 
life  with  a  short  power  of  leasing  of  a  large  vacant  plot  of  land  near 
a  town,  suitable  for  building  only,  and  who  is  not  in  a  condition  to 
grant  a  building  lease,  nor  has  the  necessary  skill  or  capital  to 
build.  That  is  not  exactly  this  case,  where  the  whole  usufruct  is 
In  the  tenant,  though  his  leasing  powers  are  restricted :  but  it 
famishes  an  illustration  of  the  sort  of  difficulty  which  the  enfran- 
chisement may  in  fact  remove,  and  in  respect  of  which  and  the  ex- 
tinguishment of  the  obstructive  right  of  the  lord,  if  it  practically 
exists  and  makes  a  practical  difficulty,  consideration  ought  to 
be  had. 

We  have  not  overlooked  the  statement  that  the  lord  gave  no 
evidence  as  to  facilities  for  improvement.  But  we  must  read  this 
with  the  subsequent  statement  that  in  fiEUst  there  were,  as  to  some 
at  least  of  the  land,  such  facilities. 

Whether  in  respect  of  the  property  under  enfranchisement  the 
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1866  circumstances  are  such  that  the  enfranchisement  does  practicallj 
Lnroi?oaD  better  the  condition  of  the  tenant  in  respect  of  his  power  of 
Gtoh.  availing  himself  of  his  facilities  of  improvement,  in  other  words, 
whether  the  land  wonld  be  worth  more  in  respect  of  the  increased 
power  of  improvement,  or  whether  such  improvement  could  have 
been  equally  beneficially  enjoyed  without  the  enfranchisement, 
and  what. is  the  amount  (if  any)  the  lord  should  therefore  have  in 
respect  of  his  parting  with  the  freehold,  are  in  our  judgment 
questions  of  fact,  which  must  be  determined  in  a  great  measure  by 
the  state  of  the  particular  land  and  other  local  circumstances. 
These  are  questions  which  we  may  observe  (having  regard  to 
the  powers  of  the  lord  to  compel  an  enfranchisement)  require  a 
very  cautious  consideration.  We  in  no  respect  mean  to  bind  the 
assistant  commissioner  either  as  to  the  fact  or  the  amount  of  this 
allowance.  Our  decision  is,  that  the  lord's  claim,  if  established  in 
&ct,  is  not  by  the  circumstances  mentioned  in  the  case  defeated  by 
any  rule  of  law. 

We  thus  answer  all  the  questions  except  that  relating  to  for- 
feiture, as  to  which,  for  the  reasons  already  mentioned,  and  by 
consent  of  the  parties,  we  pronounce  no  opinion. 

Judgment  for  the  appeUatU. 

Attomejrs  for  appellant:  Meredith  &  Co. 
Attorney  for  respondent :  NorcuU. 
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[[REGISTRATION  OASEa]  18^ 

Nov.  17 

BARLOW,  Appellant;  MUMPORD,  Respondent.  "  ! 

ParUamenl — Borough   Vote — Notice  of  Claim — Iwufficimt   Description   of 
Situaiion  of  qualifying  Property—AmendmeTity  under.  6  Vict,  c,  18, «.  40.     ., 

In  a  notice  of  claim  to  a  borough  vote  the  situation  of  the  qualifying  property 
was  described  in  the  fourth  column  as  "  Ely  Place.*'  At  the  revision  it  was 
proved  that  the  houses  in  Ely  Place  were  numbered,  and  that  the  claimant's 
house  was  numbered  16 ;  and,  upon  the  application  of  the  claimant,  the  revising 
barrister  amended  the  claim  by  adding  the  number,  and  inserted  the  same  on  the 
list  of  voters  : — 

Held, — confirming  the  dicta  in  Flounders  v.  Donner  (2  C.  B.  63), — that  the 
amendment  was  warranted  by  s.  40  of  6  Vict.  c.  18. 


Appeal  from  the  revising  barrister  for  the  borough  of  Cambridge. 

The  respondent's  name  having  been  omitted  by  the  overseers 
from  the  list  of  voters  for  the  parish  of  St.  Andrew-the-Great,  he 
sent  in  a  claim  as  follows, — "John  Mumford — Ely  Place — ^House 
— ^Ely  Place/' — ^and  his  name  was  inserted  in  the  list  of  claimants 
accordingly. 

His  name  was  objected  to  by  the  appellant,  on  the  gromid  that 
his  house  had  a  number,  and  that  the  number  was  not  inserted  in 
the  fourth  column.  It  was  proved  that  all  the  houses  mentioned 
in  the  fourth  column  were  numbered,  and  that  the  respondent's 
house  was  numbered  16  in  Ely  Place. 

The  respondent  applied  to  have  his  claim  amended  by  the  inser- 
tion of  the  number  of  the  house  in  the  fourth  column.  The  appel- 
lant contended  that  the  barrister  had  no  power  to  make  the  amend- 
ment^ and  that  the  claim  was  defective,  and  must  be  disallowed. 

The  b&rrister  decided  that  he  had  power  to  amend  the  claim, 
under  the  40th  section  of  the  6  Yict  c  18,  inasmuch  as  in  his 
judgment  the  qualification,  in  the  absence  of  the  number  of  the 
house,  was  insufficient  for  the  purpose  of  being  identified;  and 
he  amended  the  claim,  by  inserting  the  number  in  the  fourth 
oolnmn :  and,  the  respondent  having  proved  to  his  satisfiskction  that 
he  had  given  due  notice  of  his  claim  to  be  inserted  in  the  list  of 
voters,  and  that  he  was  entitled  on  the  last  day  of  July,  1866,  to 
have  his  name  inserted  therein  in  respect  of  the  qualification 
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1806       described  in  each  notice  of  claim,  the  barrister  inserted  his  name 
Bablow     in  such  list  in  the  form  of  his  notice  of  claim,  with  the  addition  of 
Motdtobd.    *^®  number  of  the  honse  in  the  fourth  column. 

The  question  for  the  opinion  of  the  Ciourt  was,  whether  the  bar- 
rister had  power  to  amend  the  claim  and  to  insert  the  respondent's 
name  in  the  list  of  voters  in  respect  of  the  amended  qualification* 

Dayy  for  the  appellant.  Begard  being  had  to  the  form  of  the 
notice  of  claim  in  Schedule  B.  No.  6,  and  to  the  form  of  the 
list  of  claimants  in  Schedule  B.  No.  8  to  6  Vict  c.  18,  the 
claimant  must  set  out  in  the  fourth  column  the  ''  street,  lane,  or 
other  place "  where  the  qualifying  property  is  situate,  and  **  the 
number  of  the  house,  if  any."  The  question  is,  whether  the  revising 
barrister  had  any  power,  under  the  40th  section  of  the  act,  to 
amend  the  daim  by  adding  the  number  where  the  claim  id  imper- 
fect by  reason  of  its  omission.  In  Flov/nders  v.  Dmner  (1),  Erie,  J., 
intimates  a  strong  opinion  that,  if  the  omission  of  the  number 
be  supplied  to  the  barrister  pending  the  revision,  he  is  bound  to 
amend  the  description.  But  the  point  really  decided  in  that  case 
was,  that,  where  a  voter's  qualification  appears  in  the  list  to  consist 
of  a  successive  occupation  of  houses,  the  number  of  each,  if  each 
has  a  number,  must  be  stated. 

[Eble,  C.J.  The  opinion  imputed  to  me  was  also  expressed  in 
almost  identical  terms  by  Tindal,  C. J.,  and  Cresswell,  J.] 

The  provision  in  &  40  is  as  follows : — ^^  And  whenever  the  chris- 
tian name,  or  the  place  of  abode,  or  the  nature  of  the  qualification, 
or  the  local  or  other  description  of  the  property  of  any  person  who 
shall  be  included  in  any  such  list,  and  the  name  of  the  occupying 
tenant  thereof,  shall  be  wholly  omitted,  in  any  case  where  the  same 
is  by  this  act  directed  to  be  specified  therein,  or  if  any  person  whose 
name  is  included  in  any  such  list,  or  his  place  of  abode,  or  the 
nature  or  description  of  his  qualification,  shall  in  the  judgment  of 
the  revising  barrister  be  in»uffieienUy  described  for  the  purpose  of 
being  identified,  such  barrister  shall  expunge  the  name  of  every 
such  person  from  such  list  unless  the  matter  or  matters  so  omitted 
or  insufficiently  described  he  supplied  to  the  satisf actum  of  eueh  har-^ 
rislerbeforeheAaU  have  completed  the  revision  of  in  which 

(1)    0.  B.  63. 
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case  he  shall  then  and  there  insert  the  name  in  such  list"  The  1866 
object  of  publishing  the  list  of  claims  and  objections  is,  to  give  Bablow 
notice  of  the  asserted  right  of  the  party  to  claim  or  to  object :  the  MuimnD. 
words  ^'insufficiently  described  for  the  purpose  of  identification" 
have  reference,  not  to  identification  in  the  barrister's  court,  but  at 
the  time  the  party  comes  to  the  poll.  Suppose  a  person  bearing 
some  common  name,  such  as  John  Smith  or  John  Jones,  were  to 
describe  himself  as  of  '^  Oxford  Street,"  which  is  two  miles  long;  so 
that  it  would  be  almost  impossible  for  any  peison  interested  to 
scrutinize  the  daim,  is  the  barrister,  upon  the  mere  assertion  of  the 
claimant, — ^it  may  be  five  minutes  before  the  completion  of  the 
revision,  or  in  the  absence  of  an  opponent, — to  insert  a  number  so 
as  to  satisfy  the  requirements  of  the  statute,  without  affording  an 
opportunity  for  inquiry  ?  Or,  suppose  there  are  two  persons  named 
John  Jones  in  Oxford  Street,  and  the  houses  are  numbered  alike  on 
both  sides,  is  the  barrister  to  amend  by  adding  "  North  "  or  "  South  ?" 

[Eble,  C. J.  The  reyising  banister  is  to  be  satisfied.  Mere 
assertion,  in  the  absence  of  the  opponent^  would  go  for  nothing:  it 
would  at  once  be  pronounced  unsatisfactory.] 

Coeierdl,  for  the  respondent,  was  not  called  upon. 

Eble,  C  J.  I  think  the  decision  of  the  revising  barrister  should 
be  affirmed.  It  appears  that  the  claimant  sent  in  a  claim  to  be 
inserted  in  the  list  of  voters  for  the  borough  of  Cambridge  in 
respect  of  a  ^  house,"  that  he  described  himself  therein  as  residing  in 
"  Ely  Place,"  and  the  qualifying  property  in  the  fourth  column  as 
being  in  '*  Ely  Place,"  that  the  houses  in  Ely  Place  are  numbered, 
and  that  the  claimant's  number  was  16.  This  claim  was  objected 
to  as  insufficient.  The  objection  is  technical,  though  no  doubt 
the  claimant,  when  before  the  revising  barrister,  was  bound  to 
prove  his  qualification,  and  to  satisfy  the  barrister  that  he  had  a 
right  to  be  upon  the  register  of  voters.  Now,  the  house  having  a 
number,  and  the  statute  requiring  the  number  to  be  inserted,  the 
question  raised  i^,  whether,  if  the  number  is  omitted,  and  the 
claimant  gives  evidence  of  the  number  at  the  court  of  revision,  the 
barrister  has  jurisdiction  to  insert  the  omitted  matter  if  supplied  to 
his  satisfiBustion.  I  am  clearly  of  opinion  that  the  statute  does 
authorize  him  to  insert  it     The  40th  section  intended  the  sub- 
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1866  stance  to  be  adhered  to,  and  that  captions  objections  of  form  shonld 
Bablow  ^o*  prevaiL  It  provides  that  "  the  name  of  every  person  whose 
MuiooBix  q^^^^tion,  as  stated  in  any  list,  shall  be  insnfScient  in  law  to 
entitle  snch  person  to  vote,  shall  be  expunged:"  and  then  it  goes  on 
to  provide,  that,  whenever  the  christian  name,  or  the  place  of 
abode,  or  the  nature  of  the  qualification,  or  the  local  or  other  des- 
cription of  the  property  of  any  person  who  shall  be  included  in  any 
such  list,  and  the  name  of  the  occupying  tenant  thereof,  shall  be 
whoUy  omitted,  in  any  case  where  the  same  is  by  this  act  directed 
to  be  specified  therein,  or  if  any  person  whose  name  is  included  in 
any  such  list,  or  his  place  of  abode,  or  the  nature  or  description  of 
his  qualification,  shall,  in  the  judgment  of  the  revising  barrister,  be 
tnsuffidenUy  described  for  the  purpose  of  being  identified,  such  bar- 
rister shall  expunge  the  name  of  every  such  person  from  such  list» 
unless  the  matter  or  matters  so  omitted  or  insufficiently  described 
be  supplied  to  the  satisfaction  of  such  barrister  before  he  shall  have 
completed  the  revision  of  such  liai,  in  which  case  he  shall  then  and 
there  insert  the  same  in  such  Ust"  I  am  very  dear  that  the 
objection  to  the  sufficiency  of  the  description  of  the  qualifying  pro- 
perty ip  this  case  was  weU  founded.  But  I  think  the  claimant  had 
an  equal  right  to  say  that,  if  he  supplied  the  number  to  the  satis- 
faction of  the  revising  barrister,  he  was  entitled  to  the  benefit  of 
that  section.  If  the  statute  were  now  to  be  construed  for  the  first 
time,  I  should  have  held  that  the  amendment  was  one  which  ought 
to  be  made.  It  is  not  as  if  the  original  description  had  been  alto- 
gether illusory,  as  if  it  had  been  "  House  in  London,"  or  "  Land  in 
Middlesex."  In  that  case  I  should  have  said  the  40th  section  did 
not  apply.  So  in  the  case  put  by  Mr.  Day,  if  the  claimant  were  to 
come  and  offer  to  supply  the  omission  after  aU  parties  had  left  the 
court,  I  should  give  the  revising  barrister  credit  for  sufficient 
judicial  aptitude  to  say  that  the  matter  was  not  supplied  to  his 
satisfaction,  or  that  the  application  was  so  fraught  with  suspicion 
that  he  would  not  entertain  it  Then,  how  stands  the  matter  upon 
authority  ?  In  Flotmders  v.  Donner  (1),  the  qualification  appeared 
in  the  list  to  consist  of  a  successive  occupation  of  houses,  but  the « 
number  of  each  not  being  stated,  the  description  was  held  to  bo 
insufficient    But  aU  the  Court  were  agreed  that^  if  the  omission  of 

(1)20.B,68. 
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the  number  bad  been  supplied  to  the  satisfiaction  of  the  reyising  1866 
barrister  at  the  revision,  he  would  have  been  bound  to  amend  baslow 
under  s.  40.  That  decision  was  pronounced  when  the  Court  -^jj^^  ^ 
was  called  upon  for  the  first  time  to  put  a  construction  upon  this 
particular  provision  of  the  statute.  In  an  earlier  page  in  the  same 
volume  of  the  reports  is  a  much  stronger  case,  viz.  Hitchins  v. 
Bratvn.  (1)  There  the  claimant  in  the  third  column  stated  his 
qualification  to  be  "  house,"  and  in  the  fourth  column  he  described 
it  thus,  "  No.  .5 J,  Muck  Lane,  St.  Peter-at-Arches,  Lincoln,  and 
previously  in  the  occupation  of  a  house,  No.  21,  St.  Mary  Street,  in 
the  parish  of  St  Mary-le-Wigford,  Lincoln."  His  true  qualifica- 
tion was  "  Houses  in  succession,'*  and  not  "  House."  The  Court 
was  of  opinion  that,  taking  the  third  column  of  the  notice  with  the 
fourth,  there  was  sufficient  to  justify  the  revising  barrister  in 
amending  by  inserting  in  the  third  column  '' Houses  in  succes- 
sion." (2)  That  was  a  much  more  extensive  amendment  than  was 
made  here.  Upon  authority,  therefore,  as  well  as  upon  principle, 
I  am  of  opinion  that  the  revising  barrister  did  quite  right  in 
amending. 

WiLLES,  BvLES,  and  Keating,  JJ.,  concurred. 

Decision  affirmed^  with  costs. 

Attorneys  for  appellant:  Sharps,  ParJcers,  db  Jackson. 
Attorney  for  respondent :  John  Eadeny  Cambridge. 

(1)  2  C.  B.  25*  where  rucIi  qualification  consists  in  the 

(2)  Bat  see  Barilett  y.  Oxtibs  (5  M.  occupation  of  several  premises  in  im- 
&  G.  81),  where  it  was  held  that  the  re-  mediate  succession,  and  some  are  alto- 
vising  barrister  has  no  power  to  amend  gether  omitted. 

a  misdescription  of  the  qualification, 
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1866  COTTON,  Appellant  ;  PBALL,  Towk-Clebk  of  HocHESTEBy  Bespondest. 

Nov,  17.  Akenhbad'b  Case. 

ParliamefU — Borough  Vote — Notice  cf  Objection — Variance  in  Staiement  if 
Voter's  Jbode^Service  by  Post^^  Vict.  c.  18,  «.  100. 

In  "  the  List  of  Voters  for  the  city  of  Bochester,  in  the  county  of  Kent»  in 
respect  of  property  occupied  within  the  parish  of  Frindsbury,"  the  place  of  abode 
of  a  voter,  J.  A.,  was  given  as  "  Canal  Hoad,  Frindsbury."  A  notice  of  objection 
was  sent  by  post,  under  s.  100  of  6  Vict  c.  18,  addressed  "Mr.  J.  A.,  Canal  Boad, 
Frindsbury,  JRochester^  Kent :" — 

Beidy  that  the  addition  of  "  Bochester,  Kent,"  did  not  render  the  service  of  the 
notice  bad. 


Appeal  from  the  revising  barrister  for  the  city  of  Bochester. 

Greorge  Cotton  objected  to  the  name  of  James  Akenhead  on  the 
L'st  for  the  parish  of  Frindsbury. 

That  list  was  headed,  "  The  h'st  of  persons  entitled  to  vote  in  the 
election  of  members  for  the  city  of  Bochester,  in  the  comity  of 
Kent,  in  respect  of  property  occupied  within  the  parish  of  Frinds- 
bury." 

Akenhead  was  thus  described  in  the  list, — ^''Akenhead,  James — 
'   Canal  Bead,  Frindsbury — House — ^Canal  Boad." 

The  notice  of  objection  was  in  the  usual  form,  and  was  sent  by 
the  post  in  the  manner  prescribed  by  the  6  Vict  c.  18,  s.  100, 
addressed,  ^*Mr.  James  Akenhead,  Canal  I(oad,  Frindsbury, 
Bochester,  Kent" 

It  was  objected  that  this  notice  was  bad,  as  not  in  compliance 
with  the  statute,  in  consequence  of  the  addition  of  the  words 
"Bochester,  Kent,"  to  the  place  of  abode  of  the  party  objected  to 
as  described  in  the  list  of  voters.  The  duplicate  notice  sent  by 
post  was  not  returned.  It  was  admitted  that  there  is  a  village 
called  Bochester  in  the  county  of  Northumberland,  as  well  as 
Bochester  in  the  county  of  Kent  It  was  urged  in  addition,  that 
Bochester  in  the  notice  was  not  identified  by  the  prefix  of  '*  dty.'* 

The  voter  did  not  appear ;  nor  was  there  any  evidence  that  the 
notice  ever  reached  him. 

For  these  reasons  the  barrister  held  the  notice  insufficient 

If  the  Court  should  be  of  bpinion  that  the  barrister  was  wrong, 
the  name  of  James  Akenhead  was  to  be  removed  fix)m  the  register. 
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Preniiee,  Q.0,,  for  the  appellant      By  the   Boundary  Act^       1866 
2  &  3  WnL  49  0.64^  the  parish  of  Frindsbury  forms  part  of     Oonoir 
the  borough  of  Bochester.    The  addition  of  the  city  and  county      pj^^ 
no  more  vitiates   the  notice  than   if  the    objector  had  added 
"England.** 

The  respondent  did  not  appear. 

Erle,  C  J.  The  decision  of  the  revising  barrister  must  be  re- 
versed. The  notice  of  objection  clearly  cannot  be  bad  for  adding 
the  post  town  in  which  the  voter  resides. 

WnxES,  Byles,  and  Eeatino,  JJ.,  concurred.  '  •'' 

Decision  reuersed.  (1) 
Attorney  for  appellant :  Jesse  Niekinsm. 


(1)  OOTTON,  Appellant  ;  PRALL,  Rbsfondbkt. 
Frankekbtedt'b  Case. 

On  "  the  list  of  peraonB  entitled  to  vote  for  the  city  of  Bodieeter  in  respect 
of  property  occupied  ivithin  the  parish  of  St  Margaret,  Bochester,"  the  person 
objected  to  was  entered : 

Frankenstein,  Leon — St  Margaret,  Bochester — House — Gazeneuve  Street 

The  notice  of  objection  in  the  usual  form  was  sent  by  post,  under  s.  100  of 
6  Vict  c.  18,  addressed,  "  Mr.  Leon  Frankenstein,  Gazeneuve  Street,  St  Margaret 
Bochester,  Kent** 

It  was  objected  that  this  notice  was  bad,  as  not  being  in  compliance  with  the 
statute,  in  consequence  of  the  addition  of  '*  Kent" 

The  rest  of  the  case  was  in  the  same  terms  as  the  principal  case ;  and  judgment 
was  given  in  it  simply  as  being  within  the  decision  of  the  principal  case. 

It  does  not  appear  from  the  case  that  the  voter's  place  of  abode  was  in 
Gazeneuve  Street,  and  a  very  different  question  might  have  been  raised :  but  this 
point  of  distinction  was  not  brought  in  any  way  to  the  notice  of  the  Court 
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Nw.  17.  PROUDFOOT,  Apfellakt  ;  BARliTES,  Respondent. 

~  FarliamefU^Notioe  qf  Obfectwnf  Withdrawal  ^—6  Vict,  c.  18,  «.  40. 

Notices  of  objection  having  been  duly  served  on  certain  voters,  a  notice  was 
published  by  the  objector  in  the  local  papers,  on  the  30th  of  August,  that  the 
objector  withdrew  his  objections ;  he  afterwards  sent  a  notice  to  each  voter  that 
the  objection  was  not  withdrawn,  but  would  be  proceeded  with  before  the  re- 
vising barrister.  At  the  revision  court  the  notices  of  objection  were  proved,  but 
the  voters  objected  that  they  ought  not  to  be  called  upon  to  support  their  votes, 
as  the  objections  had  been  withdrawn.  The  revising  barrister  decided  that  the 
objections  had  been  withdrawn,  and  retained  the  names  of  the  voters  objected  to  on 
the  list,  without  proof  of  their  qualification  :— 

Sield^  that  the  revising  barrister  was  wrong :  for  that,  on  proof  of  each  notice 
of  objection,  he  was  bound,  under  s.  40  of  6  Vict.  c.  18,  to  call  upon  the  voter  to 
prove  his  qualification,  and  to  strike  off  the  name  on  failure  of  proof. 


Appeal  firom  the  revising  barrister  for  the  city  of  Carlisle. 
William  Froudfoot  objected  to  the  name  of  James  Barnes  on  the 
list  of  voters  for  that  city.  The  notice  of  objection  was  dated  on 
the  10th  of  August,  1866,  and  it  was  sent  through  the  post,  in 
the  usual  manner. 

On  the  30th  of  August,  Froudfoot,  the  objector,  signed  the  fol- 
lowing notice,  which  was  published  in  the  Carlisle  Patriot  and  the 
Carlisle  J&saminer  on  the  following  day : — 

**  I,  W.  Froudfoot,  of  Botchej^te,  dyer,  do  hereby  withdraw  all 
notices  of  objection  signed  by  me  and  sent  to  parties  on  the  over- 
seers' lists  of  persons  entitled  to  vote  in  the  election  of  members 
for  the  dty  of  Carlisle ;  such  notices  of  objection  having  been 
signed  imder  Mse  representations  made  to  me  at  the  time.  As 
witness  my  hand,  this  30th  August,  1866. 

«W.  Froudfoot 

"  To  the  conservative  electors  of  Cai-lisle." 

On  the  3rd  of  October,  a  notice  of  which  the  following  is  a  copy 
was  sent  through  the  post  to  James  Barnes : — 

•*  Botchergate,  Carlisle,  3rd  Oct.  1866. 

**  Sir, — I  hereby  give  you  notice  that  my  objection  to  your  name 
being  retained  on  the  list  of  persons  entitled  to  vote  in  the  election 
of  members  for  the  city  of  Carlisle  has  not  been  withdrawn,  and 
that  it  will  be  necessary  for  you  to  attend  at  the  town-hall,  Carlisle, 
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on  Thursday  the  11th  day  of  October  instant^  at  12  o'clock  at       :1866 
noon,  to  answer  such  objection.  W.  Proudfoot        'PaauDrom 

**  To  Mr.  James  Barnes,  Nanson's  Buildings,  Denton  Holme."  Bam. 

It  was  contended  on  the  part  of  Barnes  that,  the  notice  of  objec- 
tion haying  been  withdrawn,  he  could  not  be  called  upon  to  support 
hisYOte. 

It  was  contended  on  the  part  of  the  objector, — ^first,  that,  as  he 
had  duly  objected  in  the  first  instance  to  the  vote  of  Barnes,  he 
had  no  power  to  withdraw  his  objection, — secondly,  that,  admitting 
that  he  had  the  power,  the  notice  which  appeared  in  the  Carlisle 
Patriot  and  Oarliale  Examiner  did  not  amount  to  a  legal  with- 
drawal of  the  original  notice  of  objection. 

Proudfoot  also  objected  to  the  names  of  forty  one  other  persons 
(whose  names  and  qualifications  were  set  forth  in  a  schedule 
annexed  to  the  case)  being  retained  in  the  list  of  voters  for  the 
city  of  Carlisle.  The  notices  to  all  these  persons  were  signed  and 
duly  served  on  or  before  the  25th  of  August,  1866. 

The  revising  barrister  decided  that  the  notice  of  objection  to 
Barnes  and  the  others  had  been  withdrawn,  and  retained  their 
names  on  the  list, — the  cases  being  consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision  was  wrong, 
and  that  the  notices  of  objection  were  not  withdrawn,  the  names  of 
James  Barnes  and  the  forty  one  other  persons  who  were  similarly 
objected  to  were  to  be  expunged  from  the  list. 

Keane,  Q,C.^  for  the  appellant  It  was  not  competent  to  the 
objector  to  withdraw  an  objection  once  served.  The  right  to 
object  is  not  a  mere  perdonaJ  privilege,  but  is  given  for  the  benefit 
of  the  public.  Where  it  appears  before  the  revising  barrister  that 
a  notice  has  been  given,  he  is  bound  to  expunge  the  name  of  the 
person  objected  to  unless  he  proves  his  qualification:  6  Vict, 
c.  18,  s.  40.  The  duty  of  the  revising  barrister  is  clearly  defined ; 
and  no  subsequent  attempt  to  withdraw  the  notice  can  dispense 
with  its  performance. 

[Eble,  C.  J.  If  no  one  appears  to  support  the  objection,  the 
barrister  ccmnot  call  upon  the  voter  to  prove  his  qualification.] 

Here  the  objector  did  appear.  Where  a  public  right  is  con- 
cerned, there  can  be  no  withdrawal  or  abandonment.    Thus,  where 
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1866  a  writ  is  served,  the  plaintiff  cannot  withdraw  it.  So,  if  an  appeal 
Pboudfoot  be  duly  entered,  the  appellant  cannot  get  rid  of  the  liability 
BAmrm.  in^pos^  upon  him  in  respect  of  it  by  a  mere  notice  that  he 
abandons  it  So,  if  overseers  make  a  rate,  they  cannot  abandon  it 
by  notice.  What  authority  had  the  barrister  here  to  take  upon 
himself  to  decide  whether  or  not  the  notice  of  objection  was  with- 
drawn ?  The  notice  to  the  overseers  was  not  withdrawn.  Besides, 
it  is  not  found  by  the  barrister  that  the  supposed  withdrawal  was 
ever  delivered  to  the  voter.  It  was  not  even  addressed  to  him : 
and  there  was  no  evidence  to  shew  that  he  was  a  "  conservative 
elector/'  or  that  he  ever  saw  the  conservative  papers. 

[Eble,  C.J.  The  barrister  finds  that  the  notice  of  objection 
was  withdrawn.] 

Only  by  inference.  The  barrister  is  bound  to  find  facts :  Pitts 
V.  SmedUy.  (1)  Public  rights  are  not  to  be  frittered  away  by 
private  bargains. 

MeUish^  Q.O.  (Crompton  with  him),  for  the  respondent.  The 
merits  have  not  been  gone  into,  and  the  Court  has  no  power  to 
send  the  case  back  to  the  revising  barrister.  It  would  be  hard 
to  disqualify  forty  two  voters  merely  because  they  have  taken  a 
preliminary  objection. 

[WiLLES,  J.     They  have  brought  the  difficulty  upon  them- 


The  substantial  question  is  whether  a  notice  of  objection  can  be 
withdrawn :  and  that  depends  upon  whether  it  is  strictly  a  matter 
of  public  interest,  or  a  mere  matter  of  litigation  between  the 
'  parties.  In  general,  where  a  party  has  power  to  give  a  notice  he 
has  power  to  waive  it,  to  save  costs,  or  the  like;  and  there  is 
nothing  in  the  act  of  parliament  to  make  these  notices  an  excep- 
tion. The  statute  throughout  treats  the  objection  as  a  matter  of 
litigation  between  the  objector  and  the  person  objected  to.  No 
one  can  be  heard  before  the  revising  barrister  but  the  objector. 
He  is  dominus  litis.  In  the  first  place,  to  entitle  a  person  to  object, 
his  name  must  be  in  the  list  of  voters  for  the  city  or  borough : 
s.  17.  The  barrister  can  take  no  cognizance  of  the  objection  unless 
the  person  objecting  ^'  shall  appear  by  himself,  or  by  some  one  on  his 
behalf,  in  support  of  the  objection :"  s.  40.  By  s.  41,  the  barrister  is, 
(1)  8  Scott  N.  R.  907 ;  7^M.  &  G.  86. 
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"  upon  the  hearing  in  open  court,  finally  to  detennino  upon  the  ^a^       1866 

h'dityof  the  objection."    The  42nd  section  enacts  that  it  shall  be    Pboudfoot 

lawful  for  any  person  who  shall  have  made  any  objection  to  any      BAkm. 

other  person  as  not  entitled  to  have  his  name  inserted  in  any  list^ 

and  who  shall  be  aggrieved  by  or  dissatisfied  with  any  decision  of 

the  revising  barrister  on  any  point  of  law  material  to  the  result  of 

such  case,  either  by  himself  or  by  some  person  on  his  behalf,  to 

give  to  the  revising  barrister,  in  court,  a  notice  in  writing  that  he 

is  desirous  to  appeal.    The  provision  in  s.  46  enabling  the  revising 

barrister  to  award  costs  in  the  case  of  a  vexatious  or  frivolous  claim 

or  objection,  shews  how  completely  the  objector  is  treated  as  the 

master  of  the  litigation ;  and  this  is  made  still  more  manifest  by 

the  very  stringent  regulations  as  to  costs  in  the  28  &  29  Vict 

c.  36,  ss.  8, 14. 

[WiLLES,  J.  The  49th  section  of  the  6  Vict  c.  18,  looks  as  if 
other  persons  besides  the  claimant  and  the  objector  had  an  interest 
in  the  matter.] 

Keane,  Q.C.,  in  reply.  It  is  impossible  that  this  could  be  put 
higher  than  the  case  of  a  refusal  to  prosecute  an  appeal.  The 
overseers  are  the  persons  to  be  appointed  respondents  in  certain 
cases.  That  shews  that  the  appeal  is  a  matter  in  which  the  public 
have  an  interest.  The  object  of  the  statute  is,  that  the  register 
shall  be  pure;  and  this  object  never  can  be  attained  if  it  be 
treated  as  a  matter  of  private  litigation. 

Eble,  C.J.  I  am  of  opinion  that  the  decision  of  the  revising 
barrister  in  this  case  must  be  reversed.  The  statute  has  enabled 
certain  persons  to  object  to  a  voter's  right  to  have  his  name  upon 
the  register.  In  the  present  case,  an  objector  duly  qualified  gave 
within  the  time  prescribed  by  the  statute  a  valid  notice  of  objeo- 
tion,  and  so  entitled  himself  to  be  heard  before  the  revising  barrister. 
After  the  expiration  of  the  time  when  it  would  be  competent  to 
any  other  person  on  the  register  to  object,  viz.  on  the  30th  of 
August,  the  objector  advertised  in  certain  local  newspapers  that 
he  withdrew  his  objections ;  and  on  the  3rd  of  October  he  gave 
notice  to  the  parties  he  had  objected  to  that  he  withdrew  his  with- 
drawal, and  that  they  must  come  prepared  to  prove  their  quali- 
fications :  and  he  appeared  before  the  revising  barrister  and  claimed 
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1866        to  be  entitled  to  insist  on  the  original  notice.    The  barrister  de- 
•PBocDFocyp   cided  that  he  had  lost  his  right  as  an  objector  by  the  notice  of 
mthdrawal.    Now,  we  must  carefully  adhere  to  the  path  which  the 
legislature  has  pointed  out  to  us  in  this  act  of  parliament    The 
tights  of  voters  are  in  some  places  of  intense  importance :  and  we 
must  see  that  they  are  not  abridged  or  violated.    The  duty  of  the 
revising  barrister  at  the  court  of  revision  is  clearly  and  unmistakably 
defined  in  s.  40, — ^  Where  the  name  of  any  person  inserted  in  any 
list  of  voters  shall  have  been  objected  to  by  the  overseers  or  by 
any  other  person,  and  such  other  person  so  objecting  shall  appear 
by  himself  or  by  some  one  on  his  behalf  in  support  of  such  objec- 
tion, and  shall  prove  that  he  gave  the  notice  or  notices  respectively 
required  by  this  act  to  be  given  by  him,  every  such  barrister  shall 
then  require  it  to  be  proved  that  the  person  so  objected  to  was 
entitied  on  the  last  day  of  July  then  next  preceding  to  have  his  name 
inserted  in  the  list  of  voters,  in  respect  of  the  qualification  de- 
scribed in  such  list ;  and,  in  case  the  same  shall  not  be  proved  to 
the  satisfaction  of  such  barrister,  such  barrister  shall  expunge  the 
name  of  every  such  person  from  the  said  lists.''    In  this  case  the 
objector  shewed  that  the  names  of  the  respondents  were  duly  ob- 
jected to  by  him,  and  he  appeared  before  the  revising  barrister  in 
support  of  his  objection.    That  being  done,  the  statute  in  distinct 
terms  commands  the  revising  barrister  to  require  the  qualification 
to  be  proved.    The  barrister  did  not  pursue  that  course.    I  find  no 
section  in  the  statute  which  authorizes  the  revising  barrister,  when 
once  a  valid  notice  of  objection  has  been  proved  to  have  been  given, 
to  inquire  whether  the  objector  has  withdrawn  the  objection.    I 
think  he  had  no  such  jurisdiction;  and  I  think  the  fiicts  of  this 
case  afford  a  strong  confirmation  of  that  view.    The  rights  of  voting 
and  of  objecting  are  matters  in  which  the  interests  of  the  public  are 
greatly  concerned.    The  objector  and  the  person  objected  to  cer- 
tainly stand  in  some  respects  in  the  position  of  litigant  parties:  but 
I  think  it  would  be  to  the  last  degree  dangerous  to  the  interests  of 
the  public  to  allow  the  objection  to  be  withdrawn  at  the  pleasure  of 
the  objector.    The  inquiries,  which  we  have  seen  recentiy  pending 
as  to  the  mode  of  conducting  elections  in  certain  boroughs,  shew 
how  parties  may  be  acted  upon  by  pecuniary  motives.    In  one 
sense,  no  doubt,  the  objector  is  dominus  litis;  for  the  revising 
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banister  cannot  call  upon  a  person  whose  name  he  finds  upon  the  1866 
list  to  prove  his  qualification  unless  a  notice  of  objection  has  been  Fboddtoof 
given  and  an  objector  appears  to  support  the  objection.  I  am^con- 
firmed  in  the  notion  that  the  objection  cannot  be  withdrawn,  by 
the  circumstance  of  the  overseer  being  put  in  the  same  position  in 
this  respect  as  any  other  person  objecting :  for  the  overseers,  as 
public  officers,  certainly  could  not  withdraw.  It  is  matter  of  great 
r^et  that  our  decision  will  have  the  effect  of  disfranchising  no  less 
than  forty  two  persons :  but  we  cannot  allow  our  judgment  to  be 
warped  by  that. 

WnJiES,  J.  I  am  of  the  same  opinion.  The  40th  section  says 
that,  if  the  person  objecting  shall  appear  before  the  revising 
banister,  and  shall  prove  that  he  gave  the  notice  required  by  the 
act^  the  banister  shall  require  the  qualification  to  be  proved.  We 
are  here  called  upon  to  substitute  for  the  words  **  shall  prove  that 
he  gave  the  notice  required  by  the  act,''  the  words  '*  shall  abstain 
from  withdrawing  the  notice  he  has  given,"  or  to  add  '^  unless  it 
shall  appear  to  the  revising  hamster  that  the  objector  has  pre- 
viously promised  the  person  objected  to  that  he  will  not  appear." 
I  am  at  a  loss  to  see  how  we  can  so  alter  the  language  of  the  legis- 
lature. If  the  right  to  object  were  the  party's  own  private  privi- 
lege, the  rule  that  a  man  may  waive  or  abandon  a  proceeding 
which  is  for  his  benefit  might  be  allowed  to  prevail.  But  I  think 
it  is  impossible  to  apply  that  rule  to  a  matter  in  which  the  public 
have  an  interest.  These  notices  of  objection  by  other  persons  on 
the  register  are  but  taking  up  objections  which  have  been  over- 
looked by  the  overseers.  It  is  no  answer  to  say  that  the  same 
result  may  be  attained  by  the  objector  absenting  himself  from  the 
revision.  The  abstaining  from  supporting  the  objection  at  the  last 
moment  is  a  very  different  thing  from  the  party's  being  allowed  by 
an  advertisement  inserted  in  the  local  newspapers  seven  weeks 
before  the  revision  to  strip  himself  of  the  right  to  appear  before 
the  barrister,  although  it  is  obvious  that  the  persons  objected  to 
had  no  right  to  be  upon  the  register  at  aU.  I  must  confess  I  do 
not  feel  the  least  compunction  in  coming  to  this  decision.  It  may 
very  well  be  that  the  withdrawal  of  the  objection  was  the  result  of 
a  corrupt  bargain  between  the  parties. 
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^866  Byles,  J.    I  am  of  the  same  opinion.    When  the  person  who 

Pboudfoot  gave  the  notice  assumed  the  office  of  objector,  he  placed  himself 
Ba^stbs.  ^  tl^©  position  of  a  public  officer,  and  cannot  of  his  own  mere  will 
divest  himself  of  it.  What  may  be  his  discretion  at  the  time  of  the 
hearing,  is  not  now  before  us.  It  may  be  that  the  notice  would  fail 
if  the  objector  were  dead,  or  incapable  of  attending  by  reason  of  an 
attack  of  paralysis  or  the  like.  But  here  the  party  has  no  excuse: 
he  gives  a  notice  of  objection,  and  waits  until  it  is  too  late  for  any 
other  person  to  object,  and  then  gives  notice  that  he  withdraws 
his  objection.  It  would  be  opening  a  door  to  fraud  to  allow  this 
device  to  prevaiL 

Keating,  J.  I  am  of  the  same  opinion.  I  cannot  find  in  the 
statute  any  authority  for  the  revising  barrister,  whose  duties  are 
strictly  prescribed  by  the  act,  to  entertain  the  question  whether  or 
not  a  notice  once  given  has  been  withdrawn.  The  reason  why  no 
such  provision  is  found  in  the  act  may  be  that  the  right  to  object  is 
not  a  mere  private  privilege,  but  a  matter  of  public  concern.  We 
cannot  get  rid  of  the  strict  words  of  the  statute.  No  doubt  there 
may  be  cases  of  fraud  or  deception.  I  entirely  agree  with  the  rest 
of  the  Ciourt  in  thinking  that  the  decision  must  be  reversed. 

Decision  reversed. 

.    Attorney  for  appellant :  W.  D.  Cooper. 
Attorneys  for  respondent :  EolBings,  Sharpe,  &  UUithome. 
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Parliament^^Coiuinty  Vote — Apportionment — Ce«lu,i  que  trust  in  Posaesaton. 

Certain  freehold  lands  were  conveyed  to  trustees  on  certain  tmsts,  amongst 
otheiB,  to  pay  57.  a  year  to  each  of  the  trustees,  which  payment  was  charged  upon 
the  whole  of  the  property.  Fart  of  the  estate,  consisting  of  some  woodlands, 
remained  in  the  hands  of  the  trustees,  all  the  rest  of  the  property  heing  let  to 
tenants.  If  the  U.  payable  to  each  trustee  was  apportioned  between  the  woodlands 
and  the  other  lands,  the  trustees  had  not  40s.  per  annum  each  out  of  the  wood*: 
lands:'— 

Edd^  assuming  each  of  the  trustees  could  he  said  to  be  a  cestui  que  trust  for 
life  in  possession  of  the  woodlands,  the  charge  must  be  apportioned  over  the  whole 
estate,  and  therefore  he  had  not  40ff.  a  year  out  of  the  woodlands. 

Appeal  from  the  revising  banister  for  the  north  riding  of  the 
connty  of  York. 

The  appellant  and  five  other  personSy  whose  names  appeared  on 
the  register  of  voters  for  the  township  of  West  Ayton,  in  the  said 
riding,  were  objected  to. 

The  nature  of  the  qualification  was  stated  in  the  third  column 
as  follows : — '^  Cestui  que  trust  in  receipt  of  rents  and  profits  and  in 
possession  or  occupation  of  freehold  farms  and  lands;"  and  the 
description  of  the  property  as  follows : — "  At  West  Ayton,  partly 
occupied  by  Thomas  Darrell  and  others  residing  at  West  Ayton." 

By  several  indentures  of  lease  and  release  of  the  year  1704,  Dame 
Sarah  Hewley  conveyed  in  fee  to  trustees  for  certain  charitable 
purposes  certain  lands,  &&,  situate  in  the  west  riding  of  the  county 
of  York,  and  known  by  the  name  of  the  Haya  Park  Estate ;  and 
certain  other  lands  situate  in  the  said  township  of  West  Ayton,  and 
known  by  the  name  of  the  West  Ayton  Estate. 

By  an  order  of  the  charity  commissioners,  dated  the  18th  of 
March,  1862,  the  legal  estate  in  the  said  Haya  Park  and  West 
Ayton  estates  was  vested  in  the  appellant  and  the  fiye  other  persons 
whose  votes  were  objected  to,  who  were  then  and  still  are  the 
trustees  of  the  charity. 

The  material  trusts,  so  &r  as  related  to  this  case,  were  as  fol- 
lows : — ''  Upon  special  trust  and  confidence  in  them  reposed  by 
the  said  Dame  Sarah  Hewley,  that  they  the  said  trustees  an^  the 
survivors  and  survivor  of  them,  his  and  their  assigns,  and  the 
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1866  heir8y  ezecators,  and  administrators  of  such  suryivor^  shall  and  will, 
MTTJii  from  and  after  the  decease  of  her  the  said  Dame  Sarah  Hewley,  pay 
^^^  and  satisfy  in  the  first  place,  out  of  the  rents,  issues,  and  profits  of 
the  premises  respectively  an  annuity  of  1001.  per  annum  issuing  or 
payable  to  the  Lady  Brownly ;  .  .  •  and  also  the  swm  of  5L  a  piece 
yearly  a/nd  every  year  to  each  and  every  of  the  trustee  for  the  time 
heing,  and  managers  for  the  time  bemg  supplying  the  rooms  of 
deceasing  trustees,  according  to  the  intent  hereof,  during  all  and 
80  long  time  after  the  death  of  the  said  Dame  Sarah  Hewley  as  the 
same  trustees  and  managers  shall  be  and  continue  trustees  and 
managers,  according  to  the  true  meaning  hereof  respectively." 

The  rental  of  the  Haya  Park  Estate  is  20857.  148.  2d.  per 
annum.  That  of  the  West  Ayton  Estate  is  15421.  Os.  8d.  per 
annum.  If  the  57.  per  aimum  which  each  trustee  is  entitled  to 
receive,  and  actually  does  receive,  under  the  trusts  of  the  founda- 
tion deed  of  1704,  be  apportioned  between  the  two  estates  in  pro- 
portion to  the  yearly  rents,  issues,  and  profits  derived  from  each, 
the  proportion  payable  out  of  the  West  Ayton  Estate  would  amount 
to  27.  28.  2d. 

The  West  Ayton  Estate  includes  116  acres  of  woodlands  of  the 
net  value  of  547.  per  annum.  The  trustees  pay  the  rates  and 
taxes  on  the  woodlands,  which  are  rated  at  the  sum  of  347.  per 
annum,  and  keep  the  gates  and  fences  in  repair.  Such  timber  as 
is  cut  on  the  woodlands  is  cut  by  the  orders  of  the  steward,  who  is 
the  servant  of  the  trustees.  The  eatage  of  the  woodlands  is  let  to 
one  Darrell  at  87.  a  year.  There  is  a  gate  leading  into  the  wood- 
lands which  is  locked  to  prevent  trespassing,  and  the  key  is  kept 
by  DarrelL  The  remainder  of  the  West  Ayton  Estate  is  let  to 
farmers,  in  the  usual  way. 

If  the  proportion  of  the  57.  per  annum  received  by  each  trustee 
out  of  the  West  Ayton  Estate  is  to  be  apportioned  between  the 
woodlands  and  the  other  lands  in  West  Ayton,  it  was  admitted 
that  the  trustees  had  not  40s.  each  per  annum  out  of  the  wood- 
lands alone. 

The  first  objection  was,  that  the  qualification  of  the  trustees  (if 
any)  was,  as  owners  of  a  charge  on  the  land ;  whereas  they  had 
claimed  as  the  equitable  owners  of  the  land  itself;  and  that  the 
revising  barrister  could  not  amend  the  description. 
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The  revising  banister  found  that  the  claimants  intended  to  daim       1866 
for  the  qnalification  (if  any)  which  they  possessed  under  the  trust-       mitj^ 
deed,  and  decided  to  amend  the  description^  if  necessary,  so  as  to       q^ 
describe  the  qualification  (if  any)  possessed  by  the  claimants  under 
that  deed,  provided  he  had  the  power  to  do  so ;  and  subject  to  such 
proviso,  the  description  of  the  qualification  was  to  be  taken  to  be 
amended  accordingly. 

The  following  grounds  of  daim  were  presented  to  the  revising 
barrister,  on  behalf  of  the  claimants : — 

"  1.  The  claimants  are  in  actual  Occupation  of  the  charity  estates, 
within  the  meaning  of  the  statute  2  Wm.  4,  c.  45,  s.  18. 

**2.  They  are  at  any  rate  in  actual  occupation  of  the  wood- 
lands, which  are  (within  the  north  riding)  of  the  annual  value 
of  54Z, 

"  3.  They  obtain  the  qualification  by  virtue  of  their  office. 

'*  4.  They  are  at  law  joint-tenants  in  fee ;  and  at  the  same  time 
they  are  cestuis  que  trust  to  the  extent  of  51  a  year  for  life.  They 
are  thus  cestuis  que  trust  within  the  meaning  of  the  2  Wm.  4^ 
c.  45,  s.  23,  as  explained  by  the  6  Yict  c  18,  s.  74. 

'^5.  If  it  be  considered  that  the  interests  of  the  claimants  is 
(whether  a  rent-charge  or  not)  an  interest  in  an  annuity,  and  not  a 
direct  interest  in  the  lands,  still  it  is  a  freehold  estate  of  the  clear 
yearly  value  of  408.,  within  the  meaning  of  the  18  Greo.  2,  c.  18, 
and  is  not  interfered  with  by  the  18th  section  of  the  2  Wm.  4t, 
c45r 

The  revising  barrister  dedded  as  follows : — 

**  1.  That  the  claimants  were  not  in  the  actual  occupation  of  any 
part  of  the  West  Ayton  Estate  except  the  woodlands. 

"  2.  That  they  were  in  the  actual  occupation  of  the  woodlands  as 
trustees,  and  not  as  cestuis  que  trust ;  and  that,  atnauming  them  to 
be  in  the  actual  occupation  of  the  woodlands  as  cestuis  que  trdst, 
the  sum  of  22.  2s.  2d.  received  by  each  of  them  out  of  the  rents  and 
profits  of  the  West  Ayton  Estate  must  be  apportioned  between  the 
woodlands  and  the  other  land  not  in  their  occupation, — ^in  which  case 
they  would  not  be  in  the  actual  occupation  of  lands  of  the  annual 
value  of  405.  each. 

"*  3.  That  their  appointment  as  trustees  was  not  a  promotion  to 
an  office  within  the  meaning  of  the  2  Wm.  4,  c  45,  s.  18. 
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1866  "4.  'That,  assuming  the  trustees  to  be  cestuis  que  trust,  within 


Ifnia  the  meaning  of  the  6  Vict,  c  18,  a.  74,  inasmuch  as  they  were  only 
Cobb  entitled  to  5?.  per  annum  for  life,  and  wdre  not  within  the  excep- 
tions mentioned  in  the  2  Wm.  4,  c.  45,  s.  18,  they  were  not  entitled 
to  a  vote. 

**  5.  That  the  2  Wm.  4,  c.  45,  s.  18,  disqualifies  the  grantees  of 
annuities  and  rentcharges  for  life  under  107.  per  annum,  unless  they 
come  within  the  exceptions  therein  mentioned ;  and  that,  assuming 
the  claimants  to  be  grantees  of  such  an  annuity  or  rentcharge, 
they  did  not  come  within  the  said  exceptions." 

The  names  of  the  appellant  and  the  other  five  claimants 
were  therefore  expunged  [from  the  list.  The  appeals  were  con- 
soUdated. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
claimants  were  entitled  to  be  registered  in  respect  of  any  of  the 
grounds  of  claim  above  stated :  if  the  Court  should  be  of  opinion  in 
the  affirmative,  their  names  were  to  be  inserted. 

Nov.  17.  Manisty,  Q.G.y  for  the  appellant.  The  appellant  and 
the  other  five  persons  named,  being  trustees  and  cestuis  que  trust 
in  actual  possession  of  a  portion  of  the  estate  sufficient  to  satisfy 
the  charge  of  51.  a  year  to  each  of  them,  are  entitled  to  be  regis- 
tered, by  virtue  of  the  provisions  in  the  2  Wm.  4,  c.  45,  s.  23,  and 
6  Vict  c.  18,  s.  74 ;  and  there  is  no  necessity  to  resort  to  the 
doctrine  of  apportionment,  as  there  was  in  West  v.  Bobson  (1), 
where  the  value  of  the  lands  in  the  county  in  which  the  appellants 
claimed  to  be  registered  was  not  sufficient  to  give  each  of  them 
405.  a  year,  even  if  they  had  been  in  actual  possession.  The  fact 
of  their  filling  the  two  characters  of  trustees  and  cestuis  que  trust 
can  make  no  difference.  Actual  possession  is  not  necessary  where 
the  charge  amounts  to*  107.  a  year:  and  it  has  been  doubted 
whether  even  in  the  case  of  an  interest  amounting  to  409.  a 
year,  actual  possession  does  not  mean  actual  possession  of  the 
^'tenement,"  that  is,  the  40^.  charge^  and  not  actual  possession  of 
the  land  itself. 

T.  Chitty,  for  the  respondent     Wed  v.  Bdbson  (1)  is  a  distinct 
authority  to  shew  that  the  51.  a  year  is  to  be  apportioned  among  the 

(1)  3  C.  B.  (N.S.)  422 ;  27  L.  J.  (C.P.)  262. 
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whole  estate,  and  cannot  be  confined  to  the  woodlands ;  in  which 
case  it  is  conceded  that  the  charge  is  insufficient  to  confer  a  vote  yirxxa. 
for  the  north  riding.  Besides,  the  claimants  are  not  in  possession  ^^^ 
of  the  woodlands  as  cestuis  que  trust ;  there  are  no  trusts  in  the 
deed  to  enable  them  to  have  possession  as  such :  they  are  in  pos- 
session OS  trustees^  and  that  clearly  gives  them  no  right  to  vote. 
That  actual  possession  of  the  land  is  necessary  to  entitle  the  party 
to  be  registered,  is  dear  from  Anday  v.  Lewis.  (1)  This  case  is 
not  within  any  of  the  exceptions  in  the  2  Wm.  4,  c.  45,  s.  18. 

Manisty,  Q.C.,  in  reply.  The  claimants  are  not  less  in  possession 
of  the  woodlands  as  cestuis  que  trust  because  they  happen  to  be 
trustees  alsa  Assume  that  the  trust  was,  to  pay  the  51.  a  year  to 
strangers,  there  being  enough  issuing  out  of  the  woodlands  to 
satisfy  the  charge,  can  it  make  any  difference  that  resort  may  be 
had  to  a  larger  area  to  make  up  the  51.  a  year,  if  necessary  ? 

Cur.  adv.  vuU.    [ 

Nov.  19.  Eble,  O.J.  I  am  of  opinion  that  the  decision  of  the 
revising  barrister  should  be  affirmed.  The  question  is,  whether  the 
claimant  had  a  qualification  which  entitled  him  to  vote.  Several 
objections  were  raised ;  but  there  is  one  which  induces  me  to  affirm 
the  decision,  and  that  is,  that  the  claimant  had  not  40a.  a  year 
issuing  out  of  freehold  lands  in  West  Ayton.  The  appellant's 
title  was  derived  from  a  grant  of  land  by  Lady  Hewley,  by  which 
and  by  certain  acts  of  the  charity  commissioners  the  land  became 
vested  in  the  appellant  and  five  others  as  trustees.  The  land  wa^ 
worth  several  hundreds  a  year ;  and  out  of  the  rents  and  profits  the 
trustees  were,  amongst  other  things,  to  pay  to  themselves  52.  a  year 
each.  All  the  land  was  let^  with  the  exception  of  certain  woodlands 
in  West  Ayton  of  the  net  yearly  value  of  54Z. ;  and  out  of  this  the 
appellant  professed  to  pay  himself  and  his  co-trustees  the  61.  per 
annum  each.  He  therefore  claimed  to  have  more  than  40a.  a  year 
issuing  out  of  those  woodlands  in  West  Ayton.  But  I  am  of 
opinion,  that>  if  a  person  is  the  owner  of  a  rentcharge  of  51.  a 
year  issuing  out  of  certain  lands,  he  has  no  right  to  say  that  it 
issues  out  of  one  portion  only  of  those  lands,  in  order  to  give  him- 
self a  right  to  vote.  I  therefore  think  the  claim  fails  in  point  of 
(1)  17  C.  B.  316;  26  L.  J.  (C.P.)  12U  i 
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1866       value ;  and  I  do  not  think  it  necessary  to  go  into  any  of  the  other 
questions  raised  in  the  case. 


Vm 

OoBB.  WiLLES,  ByleSi  and  Keatiico,  JX,  concurred. 

Deeision  affirmecL 

\    Attorneys  for  appellant :  Vizard,  Orowder,  Anstie^  dt  Tatmff. 
,    Attorney  for  respondent :  Henry  Smith. 


Nov.  20.  THACKWAY,  Appellaiit  ;  PILCHEB,  Respondent. 

FarlioTnerU — Borough  Vcie — Noiice  of  Objedwn — DeKri^ivm  of  Objtxioi^i  Place 
of  Abode— e  Vict,  c.  18,  ».  17. 

It  is  a  qnestioD  of  fact  for  the  revising  barrister  whether  the  description  of  the 
place  of  abode  of  the  objector  in  a  notice  of  objection  is  sufficient.  Where  the 
description  is  snch,  that  a  letter  so  addressed  would  reach  the  objector  by  post, 
and  the  person  objected  to  could  easily  find  him  by  inquiry  on  going  to  the  place 
stated,  it  is  sufficient. 

Appeal  from  the  revising  barrister  for  the  city  of  Hereford. 

Charles  Henry  Filcher  objected  to  the  name  of  William 
Thaokway,  on  the  list  of  voters  for  the  city  of  Hereford.  The 
notice  of  objection  had  been  duly  served  on  the  voter,  and  was 
signed,  '^Charles  Henry  Filcher,  of  Bartonsham,  on  the  list  of 
voters  for  the  parish  of  St.  Owen." 

The  place  of  abode  of  the  objector  stated  in  the  list  of  voters  of 
the  parish  of  St  Owen  was  Bartonsham. 

It  was  proved  that  there  was  formerly  in  the  parish  of  St.  Owen 
a  farmhouse  and  &rm,  called  *^  Bartonsham,"  and  this  feumhouse 
still  existed,  and  was  occupied  as  such  with  a  large  portion  of  the 
land,  all  of  which  was  still  called  **  Bartonsham." 

A  portion  of  the  land,  formerly  occupied  with  the  same  farm 
had  of  late  years  been  laid  out  in  building  allotments;  and  withii: 
the  last  few  years  streets  had  been  formed,  and  houses  built  there, 
and  the  whole  district  was  known  as  Bartonsham ;  and  the  district  so 
known  consisted  of  four  streets,  some  houses  or  blocks  of  houses 
within  which  had  been  distinguished  by  their  owners  as  terraces, 
places,  or  villas,  and  there  were  altogether  forty  two  such  terraces, 
places,  or  villas. 
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V. 

Pnowu 


The  objector  lived  at  1,  Argyle  Place,  Green  Street,  which  was 
in  the  district  known  as  "  Bartonsham/'  ""thaotwat 

It  was  objected  that  ^^  Bartonsham  "  was  too  general  a  descrip- 
tion of  the  place  of  abode  of  the  objector,  and  that  the  description 
should  have  been  "  Green  Streist/*  or  "  1,  Argyle  Place."  ' 

It  was  admitted,  and  the  barrister  was  satisfied,  that  a  letter 
addressed  **  Charles  Henry  Pilcher,  Bartonsham,"  and  placed  in 
the  post-office,  would  have  reached  the  objector;  and  that  the 
voter  could,  by  going  to  Bartonsham  and  making  inquiries  there, 
have  easily  found  out  the  house  in  which  the  objector  resided, 
although  he  would  not  have  found  the  house  so  easily  by  only 
knowing  that  the  objector's  residence  was  in  the  district  called 
Bartonsham,  as  he  would  if  he  had  known  that  it  was  in  Green 
Street,  Bartonsham,  or  at  1,  Argyle  Place,  Bartonsham. 

The  revising  barrister  held  the  description  of  the  abode  of  the 
objector  sufficient,  and  struck  the  name  of  the  voter,  who  did 
not  appear  to  prove  his  qualification,  off  the  list. 

W.  Jff.  Cooke,  Q.a  (Oriffits  with  him),  for  the  appellant  The 
question  is,  whether  the  place  of  abode  of  the  objector  is  sufficiently 
given.  It  is  not  enough  to  give  only  the  district;  "Pimlico"  or 
"  Islington,"  for  example,  would  be  clearly  insufficient.  A  letter 
will  often  reach  its  destination  with  a  very  imperfect  direction. 
The  person  objected  to  is  not  bound  to  go  to  the  spot  to  make 
inquiries,  in  order  to  find  out  the  objector  s  residence.  The  case 
nearest  in  point  is  WooUett  v.  Davis  (1),  in  which  the  residence  of 
the  objector,  as  given  in  the  list  of  voters,  was  held  an  insufficient 
description  in  the  notice  of  objection. 

H.  James,  for  the  respondent,  was  not  called  upon. 

Eble,  0  J.  I  think  the  decision  of  the  revising  barrister  should 
be  affirmed.  The  objector  stated  in  his  notice  of  objection  his 
place  of  abode  as  '^  Bartonsham."  His  place  of  abode  given  in  the 
list  of  voters  was  Bartonsham ;  and  in  QadAy  v.  Warhwrton  (2) 
the  Court  refer  to  that  as  a  means  of  judging  of  the  sufficiency  of 
the  description  of  the  place  of  abode  in  a  notice  of  objection. 
But  putting  our  decision  on  wider  grounds,  I  think  it  is  a  question 

(1)  4  C.  B.  115  J 16  L.  J.  (CP.)  186.  (2)  7  M.  &  G.  11 ;  14  L.  J.  (CJP.)  41. 
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1866  of  &ct  for  the  revising  barrister,  whether  the  descriptioii  of  the 
Thackway  objector's  place  of  abode  is  sufficient  In  this  case  there  was 
Pjj^^^  originally  only  one  bim,  of  which  Bartonsham  was  a  perfectly 
sufficient  description;  and  though  it  is  now  changed,  yet  it  still 
forms  a  distinct  district^  and  is  known  by  the  name  of  Bartonsham. 
The  revising  barrister,  in  effect,  finds  that  the  description  of  the 
objector's  place  of  abode  was  such  that  the  person  objected  to 
could  easily  have  found  the  objector  if  he  had  gone  to  the  place 
described,  and  the  description  was,  I  think,  sufficient 

WnXEfi,  Byles,  and  Keatiko,  JJ.,  concurred. 

Decmon  affirmed. 

Attorneys  for  appellant :  Hancoek,  Saunders,  &  Hawksford. 
Attorneys  for  respondent :  MarshaM,  WestaU,  &  Co. 


^<^' 20'  BRIGHT,  Appellant;  DEVENISH,  Respondent. 

FarliamefU — Borough  Vote — Notice  of  Obfection — Description  of  IM  on  which 
Otjector  appears-—^  Vict,  c,  18,  «.  17. 

In  a  notice  of  objection  to  a  borough  voter,  the  objector  was  described  as  "  on 
the  list  of  voters  for  the  parish  of  P.  ;^  his  name  was  not  on  the  list  of  occupiers 
for  that  parish,  but  it  was  on  the  list  of  freemen,  and  in  that  list  he  was  described 
as  residing  in  the  parish  of  P. : — 

Edd^  that  the  notice  was  bad. 

TudhaU  v.  Tovon  Clerk  of  Bristol  (5  M.  &  G.  5)  affirmed. 

Appeal  from  the  revising  barrister  for  the  borough  of  Maldon. 

William  Devenish  objected  to  the  name  of  Edward  Bright  on 
one  of  the  lists  of  voters  for  the  borougL 

There  were  five  lists  of  voters  for  the  borough  of  Maldon,  viz.  a 
list  of  the  freemen  of  the  borough,  comprising  aU  freemen  residing 
within  the  borough  or  within  seven  miles  thereof;  the  list  of  occu- 
piers for  the  parish  of  St  Peter,  Maldon ;  and  three  similar  lists  of 
the  occupiers  for  the  three  other  parislies  in  the  borough* 

The  name  of  the  objector  was  duly  inserted  and  published  in  the 
freemen's  list  thus :  **  Devenish,  William,  St  Peter,  Maldon,"  but 
his  name  was  not  in  the  occupiers'  list  for  the  parish  of  St  Peter. 

Under  the  signature  of  William  Devenish  to  his  notice  of  objec- 
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tion  were  the  words  ^  Pullbridge  Street,  St.  Peter,  Maldon,"  "  on        1866 

the  list  of  voters  for  the  parish  of  St.  Peter,  in  the  said  borough.**        Bwgot 

.  It  was  objected  on  behalf  of  the  voter  that  the  notice  of  objection    _,   *^- 

"  ^  Deyenibh. 

was  insufficient,  because  it  did  not  state  that  the  objector  was  on 
the  list  of  freemen. 

The  revising  barrister  held  the  notice  of  objection  was  sufficient, 
and,  the  voter's  qualification  not  being  supported,  struck  the  name 
off  the  list 

A,  Wills,  for  the  appellant.  The  precise  point  has  been  already 
decided  in  the  case  of  TudbaM  v.  Totm  Clerk  of  Bristol  (1),  and  that 
case  has  been  alluded  to  without  disapproval  in  subsequent  cases, 
such  as  Wansey  v.  Perkins  (2),  Eidsforth  v.  Farrer.  (3) 

[He  was  then  stopped  by  the  Court] 

W.  H,  Cooke,  Q.C.,  for  the  respondent  The  decision  in  TudhaU  v. 
Town  Clerk  of  Bristol  (1)  is  unsatisfactory.  It  was  one  of  the  earliest 
cases  decided  on  the  statute,  and  as  there  is  no  appeal  from  this 
Court  it  ought  to  be  reconsidered.  The  Keforra  Act  (2  V7m.  4,  c.  45, 
B.  47),  did  not  require  any  notice  to  be  given  to  the  voter,  nor  that 
the  list  of  voters  on  which  the  objector's  name  appeared  should  be 
stated  in  the  notice  given  to  the  overseers.  The  object  of  the  later 
statute,  6  Vict.  c.  18,  s.  1,  was  to  save  the  overseers  trouble,  not  to 
give  any  essential  information  to  the  person  objected  to.  The  17th 
section  says  that  the  notice  to  the  overseers  shall  be  given  "  accord- 
ing to  the  form  numbered  10  in  the  said  schedule  B,  or  to  the  like 
effect,''  but  the  latter  words  do  not  occur  where  the  form  No.  11  is 
mentioned,  and  the  objector  was  therefore  right  in  following  the 
exact  words  of  the  form  given  in  the  statute.  The  list  of  freemen 
is  really  a  list  of  voters  for  the  parish  as  respects  those  who  live 
in  it,  though  not  technically  called  so ;  and  in  Satnttel  v.  Hitch- 
mough  (4)  the  Court  held  the  notice  of  objection  sufficient  where 
the  objector  stated  he  was  on  the  list  of  voters  for  the  parish  of  P., 
though  there  were  two  Usts  for  that  parish — one  of  lOi  occupiers 
and  the  other  of  the  reserved  rights. 

[Btles,  J.    In  this  case  there  is  a  list  to  which  the  description 

(1)  6  M.  &  G.  5 ;  13  L.  J.  (C.P.)  49.         (3)  4  C.  B.  9 ;  16  L.  J.  (C.P.)  l32. 

(2)  7  M.  &  G.  127 ;  14  L.  J.  (C.P.)         (4)  13  C.  B.  (N.S.)  3 ;    32  L.  J. 
60.  (C.P.)  55. 
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1866       giyen  accurately  applies,  but  to  the  list  on  which  the  voter's  name 
Bbigbt      appears  the  description  given  does  not  accurately  apply.] 


V. 

Devehibd. 


Eblb,  C.J.    Tudbaa  v.  Town  Clerh  of  Bristol  (1)  is  precisely  in 
pointy  and  we  see  no  reason  to  dissent  fix)m  it 

WiLLEs,  Byles,  and  Keathstg,  JJ.,  concurred. 

DeeUion  reversed- 
Attorneys  for  appellant :  Dighf  &  Son. 
Attorney  for  respondent :  E.  Oodd,  Mcddon. 


J^W'20.  HINDE,  Appellant;  CHORLTON,  Rebpohdknt. 

Parliament— County  Vote — iOs,  Freeholder — Pew  in  Parish  Church — Easement 
—8  Een.  6,  c.  7—2  <fc  3  Wm.  4r,  c.  45,  s.  18—5  Oeo,  i,  c.  Ixiv. 

By  a  private  act,  5  Geo.  4,  c.  bdv.,  trustees  were  appointed  to  pull  down  and 
rebuild  on  an  enlai^ged  site  the  parish  churcli  of  0.,  and  to  enlaige  the  burying 
ground  attached  to  it.  By  s.  22  all  the  materials  of  the  old  church,  and  all  the 
fences,  &c.,  of  the  churchyard,  and  all  the  materials  that  might  be  collected  by  the 
trustees  for  rebuilding  the  church,  or  making  new  fences,  &c.  to  the  churchyard, 
were  vested  in  the  trustees,  and  it  was  provided  that  in  bringiug  actions  or  pre- 
ferring bills  of  indictment  against  persons  injuring  the  church  or  stealing  the 
materials,  it  should  be  sufficient  to  state  that  the  church  or  materials  were  the 
property  of  the  trustees.  By  s.  24  the  rector  of  the  parish  and  his  duccessors 
were  to  be  rectors  of  the  new  church,  and  by  s.  27  the  new  church  was  to  be  to 
all  intents  and  purposes  the  parish  church  of  0.  By  s.  30  the  trustees  were 
required  to  allot  pews  and  seats  in  the  new  church  to  persons  who  had  been 
entitled  to  pews  or  seats  in  the  old  church ;  and  it  was  provided  that  such  new 
pews  or  seats  should  be  held^by  such  persons,  their  heirs,  executors,  administra- 
tors, successors,  and  assigns,  in  the  same  and  in  as  full  and  ample  a  manner  as 
the  pews  or  seats  in  Ueu  of  which  they  were  allotted  had  been  held  by  them. 
By  s.  31  the  trustees  were  empowered  to  sell  the  fee  simple  and  inheritance  of 
such  of  the  pews  in  the  body  of  the  church  as  were  not  otherwise  appropriated  in 
pursuance  of  the  act  to  any  persons  being  inhabitants  of  the  parish ;  and  it  was 
provided  that,  on  the  execution  of  the  conveyance  thereinafter  directed  of  any 
pew  so  sold,  such  pew  should  be  vested  in  the  purchaser,  his  heirs  and  assigns  for 
ever,  and  might  thereafter  be  sold,  conveyed,  devised,  or  otherwise  parted  with, 
by  the  proprietor  for  the  time  being,  to  any  other  person  being  an  inhabitant  of 
the  parish,  subject  only  to  the  rules,  regulations,  rates,  or  impositions  to  which 
such  pew  or  its  owner  might  be  or  become  liable  in  pursuance  of  the  act ;  and  it 
was  further  provided  that  it  should  not  be  lawful  for  any  owner  of  any  such  pew 

(1)  5  M.  &  G.  6 ;  13  L.  J.  (C.P.)  49. 
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to  sell,  convey,  let»  assign,  devise,  dispose  of^  or  bequeath  the  same  to  any 
person  not  being  an  inhabitant  of  the  parish,  and  that  when  any  owner  of  any 
snch  pew  should  die,  and  such  pew  should  not  thereupon  descend  and  go  to  some 
person  being  an  inhabitant  of  the  parish,  then  such  pew  should  descend  and  go  to 
the  trostees  and  be  vested  in  them,  and  might  be  let  or  sold  by  them  as  therein- 
before provided,  or  in  case  the  functions  of  the  trustees  should  have  ceased,  then 
such  pew  should  go  to  the  churchwardens  of  the  parish,  who  should  let  or  sell  it 
in  the  manner  and  subject  to  the  provisions  before  mentioned.  In  s.  82  a  form 
of  conveyance  was  given,  in  which  the  trustees  granted,  released,  and  conveyed  to 
the  purchaser,  his  heirs  and  assigns,  the  pew,  and  all  their  right,  title,  and 
interest  in  it.  The  trustees  sold  under  the  act  a  pew  in  the  body  of  the  churoh  to 
an  inhabitant  of  the  parish,  who  sold  it  to  another  parishioner,  A.  A.  did  not 
occupy  the  pew  by  himself  or  his  family,  but  let  seats  in  it  to  other  parishionersi 
and  received  for  them  more  than  408.  a  year : — 

Held,  that  under  the  act  A.  had  not  acquired  the  freehold  of  the  pew,  but  only 
a  right  to  sit  in  it  to  hear  divine  service,  and  that  such  a  right  was  in  the  nature 
of  an  easement,  and  therefore  not  a  tenement  within  the  meaning  of  8  Hen.  6, 
c7. 

Bddf  also,  that  supposing  A.  to  be  possessed  of  the  freehold,  his  estate  was  of 
the  nature  of  a  life  estate,  and  within  the  provisions  of  2  &  3  Wm.  4,  c.  45,  s.  18 ; 
and  that  A.,  therefore,  as  he  did  not  occupy  it  himself,  or  receive  IQi,  a  year  for 
it,  was  not  entitled  to  a  vote  for  the  county  in  respect  of  his  interest  in  the  pew. 

Appeal  from  the  deciaion  of  the  leyismg  barrister  for  the 
southem  diyision  of  the  county  of  Lancaster. 

Frederick  Clayton  duly  objected  to  the  following  claim  to  be 
entitled  to  vote  in  respect  of  property  within  the  parish  of 
Oldham': — 


1866 


HiNDB 

Ohobliom. 


Name  of  the  Voter. 

Pboe  of  Abode. 

NatniB  of 
Qnalificatioii. 

, 

Street,  Lane,  or  ether  like 

Place,  &c.,  or  Name  of  the 

Property,  &c 

Bamford,  John    . 

Waterloo,    Old- 
ham. 

Freehold  pew. 

Na  33,  centre  aisle,  Old- 
ham  parish  church. 

The  pew  was  in  the  body  of  the  church  or  parochial  chapel-of- 
ease  of  Oldham,  within  the  parish  of  Prestwich-cum-Oldham,  which 
had  been  rebuilt  under  a  local  act,  5  Geo.  4^  c.  Iziv. 

By  that  act,  after  reciting  that  the  ancient  parochial  chapel-of- 
ease  of  Oldham,  in  the  county  of  Lancaster,  and  the  tower  thereof, 
were  by  lapse  of  time  become  very  ruinous,  that  the  said  church 
was  not  sufficiently  large  for  the  accommodation  of  the  inhabitants 
of  the  chapelry  of  Oldham,  and  that  the  cemetery  adjoining  the 
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1866       church  required  to  be  enlarged ;  that  it  was  therefore  expedient 
HnoiB      that  the  body  of  the  church  and  the  tower  should  be  taken  down, 
Cbovioos.    *^^  ^  ^®^  thereof  a  new  church,  on  an  extended  site,  and  of 
larger  dimensions,  should  be  erected,  a  new  tower  thereto  erected, 
or  the  present  tower  thereto  raised,  repaired,  and  altered,  and  the 
present  cemetery  enlarged :  and  after  reciting  farther  that  the 
•rector  of  Frestwich-cum-Oldham  was  patron  of  the  said  church 
of  Oldham ;  it  was  enacted  by  s.  1,  that  the  rector  of  Prestwich- 
cum-Oldham  for  the  time  being,  the  curate  and  churchwardens 
,for  the  time  being  of  the  said  church  of  Oldham,  together  with 
certain  other  persons,  should  be  trustees  for  carrying  the  act  into 
execution.    The  trustees  were  empowered,  by  s.  20,  to  pull  down 
the  body  of  the  then  present  church;  and  by  s.  21,  to  enlarge 
the  site  of  it,  and  to  rebuild  it  of  larger  dimensions,  and  with 
additional  galleries,  in  the  same  situation,  and  to  erect  and  set 
up  (inter  alia)  such  pews  and  seats  as  to  them  should  seem  right 
uid  proper.    By  s.  22,  all  stones,  bricks,  and  other  materials  of 
.  the  then  present  church,  and  all  materials  that  might  be  pur- 
chased for  the  new  church,  and  all  the  fences,  gates,  and  other 
appurtenances  to  the  churchyard,  were  vested  in  the  trustees ;  and 
it  was  provided  that  it  should  be  lawM  for  the  trustees,  or  any 
three  of  them,  to  bring  actions,  or  cause  bills  of  indictment  to  be 
preferred  against,  any  person  who  should  injure  the  church  and 
tower,  pr  any  part  of  them,  or  should  steal  any  of  the  materials ; 
and  that  in  all  such  actions  and  bills  of  indictment  it  should 
be  sufficient  to  state  generally  that  the  church,  tower  or  materials 
were  the  property  of  the  trustees  for  taking  down  and  rebuilding 
•the  ancient  parochial  chapel-of-ease  of  Oldham,  without  specifying 
the  names  of  any  of  the  trustees. 

By  s.  24,  the  then  rector  and  his  successors,  rectors  for  the  time 
being  of  the  parish  of  Prestwich-cum-Oldham,  were  to  continue  to 
be  the  rectors  of  the  church  to  be  rebuilt  by  virtue  of  the  act,  in 
like  manner  as  of  the  old  church ;  and  by  s.  27,  the  body  of  the 
church  to  be  rebuilt  by  virtue  of  the  act  was  to  be  to  all  intents 
and  purposes  the  church  of  the  parochial  chapelry  of  Oldham. 
By  s.  30,  the  trustees  were  required,  when  the  body  of  the  church 
should  have  been  erected  and  completed,  and  such  pews  or  seats 
as  were  intended  to  be  erected  therein,  or  in  the  galleries  thereof. 
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should  have  been  finished,  to  allot  and  appoint  an  equal  number 
of  pews  or  seats  therein  to  the  several  proprietors  or  persons  who  ~ 
at  the  time  of  such  allotment  or  appointment  respectively  would 
have  been  entitled  to  pews  or  seats  in  the  then  present  church,  or 
the  galleries  thereof,  or  in  the  actual  receipt  of  the  rents  and 
profits  thereof.  And  it  was  provided  that  all  the  new  pews  or 
seats  which  should  be  so  set  out  or  allotted  to  the  several  pro- 
prietors or  persons  so  entitled  to  pews  or  seats  in  the  then  present 
church,  or  the  galleries  thereof,  should  be  held  and  enjoyed  by 
such  proprietors  or  persons,  their  heirs,  executors,  administrators, 
successors,  and  assigns,  in  the  same,  and  in  as  full  and  ample  a 
manner  as  the  then  present  pews  or  seats  in  lieu  of  which  such 
new  pews  or  seats  should  be  so  set  out  or  allotted,  were  or  ought 
to  have  been  held  and  enjoyed  respectively. 

By  s.  31,  the  trustees  were  empowered  to  let  or  sell  any  pew 
which  had  not  been  appropriated  under  the  previous  provisions  of 
the  act  (1) 
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(1)  The  section  (31)  is  in  the  follow- 
ing tenns :  "  It  shall  be  lawful  for  the 
said  trostees  from  time  to  time,  either 
by  public  auction  or  private  contract,  to 
lease  or  demise  soch  or  so  many  of  the 
said  pews  or  seats  in  the  body  of  the 
said  church  (not  otherwise  appropriated 
in  pursuance  of  this  act)  as  to  them 
shall  seem  meet,  for  any  term  or  num- 
ber of  years,  not  exceeding  three  years, 
to  any  person  or  persons,  being  inhabi- 
tants of  or  residents  within  the  said 
parodiial  chapebry  of  Oldham,  willing 
to  take  the  same  pews  or  seats  respeo" 
tively,  and  at  any  time  or  times  (sub* 
ject  to  any  such  lease  or  demise)  to  sell 
and  dispose  of  the  fee  simple  and  in- 
heritance of  the  same  pews  or  seats,  or 
any  of  them ;  and  also  to  sell  and  dis- 
pose of  the  fee  simple  and  inheritance 
of  such  or  so  many  of  the  "said  pews  or 
seats  in  the  body  of  the  said  church  as 
shall  not  be  leased  or  demised,  as  they 
the  said  trustees  shall  think  fit,  unto 
any  person  or  per8ons,-being  inhabitants 
of  or  residents  within  the  said  parochial 
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chapeliy  of  Oldham,  willing  to  take  or 
become  the  purchaser  or  purchasers  of 
the  same  pews  or  seats  respectively; 
and  every  such  lease  or  demise  as  shall 
be  made  in  pursuance  of  this  act,  being 
signed  by  three  or  more  of  the  said 
trustees,  and  by  the  lessee  or  lessees  of 
such  pews  or  seats,  shall  be  good,  valid, 
and  effectual  to  lease  and  demise  such 
pews  or  seats  respectively,  to  such  in- 
habitants or  residents,  without  any 
faculty  or  other  instrument  whatsoever, 
and  shall  be  received  as  evidence  in  all 
causes,  suits,  and  actions  touching  or 
concerning  any  such  lease  or  demise ; 
and  from  and  immediately  after  the 
execution  of  such  conveyance  as  is 
hereinafter  directed  of  such  pews  or 
seats  as  shall  bo  sold  as  aforesaid,  all 
and  every  such  pews  or  seats  shall  be 
vested  in  the  purchaser  or  purchasers 
thereof,  and  his,  her,  or  their  heiraand 
assigns  for  ever,  and  shall  and  may 
thereafter  be  sold,  conveyed,  devised,  or 
otherwise  parted  with  or  disposed  of,  by 
the  proprietor  or  proprietors  thereof  for 
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In  8. 32,  a  form  of  conveyance,  to  be  used  by  the  trustees  on  the 
sale  of  a  pew,  is  given,  which  purports  to  grant,  release,  and  con- 
vey, to  the  purchaser,  his  heirs  and  assigns,  the  pew,  and  all  the 
right,  title,  and  interest,  of  the  trustees  to  and  in  the  same,  to  hold 
the  same  to  the  purchaser,  his  heirs  and  assigns,  for  ever. 

The  case  then  stated  that  the  pew  in  question  had  been  sold 
and  conveyed  for  a  valuable  consideration  by  the  trustees  to  an 


the  time  being,  unto  any  otlieT  person 
or  persons,  being  inhabitants  of  or  resi- 
dents within  the  said  parochial  chapelry 
of  Oldham,  subject  only  to  the  payment 
of  the  rent  or  rente  reserved  or  made 
payable  for  or  in  respect  of  such  pew  or 
seat,  pews  or  seats,  and  to  the  rules, 
regulations,  rates,  or  impositions,  to 
which  the  same  pew  or  seat,  pews  or 
seate,  or  the  owner  or  proprietor,  owners 
or  proprietors,  thereof  for  the  time 
being  shall,  or  may  be,  or  become  sub- 
ject or  liable  in  pursuance  of  this  act ; 
and  it  shall  not  be  kwful  for  any  pur- 
chaser or  purchasers,  or  any  owner  or 
owners,  of  any  such  pews  or  seate,  so  to 
be  sold  by  virtue  of  this  act,  to  sell, 
convey,  let,  assign,  devise,  dispose  of, 
or  bequeath  the  same  to  or  for  any 
person  or  persons  not  being  an  inhabi- 
tant of  or  resident  within  the  said 
parochial  chapelry  of  Oldham,  but  all 
such  last-mentioned  sales,  conveyances, 
leases,  assignmente,  devises,  and  be- 
quests, if  any,  shall  be  null  and  void ; 
and  when  any  purchaser  or  owner  of 
any  such  pew  or  seat  sold  or  conveyed, 
assigned,  or  leased,  or  demised,  by  virtue 
of  this  act  as  aforesaid,  shall  die,  and 
such  pew  or  seat  shall  not  thereupon 
descend  or  go  to  some  person  being  an 
inhabitent  or  resident  within  the  said 
parochial  chapelry,  then  every  such 
last-mentioned  pew  or  seat  shall  in  such 
case  descend  or  go  to  the  trustees  acting 
in  the  execution  of.  this  act,  and  be 
vested  in  them,  and  shall  and  may  be 
let  or  sold  by  them  in  manner  herein 


provided  respecting  the  leasing  and  sale 
of  pews ;  or  in  case  the  functions  of  tho 
said  trustees  for  executing  this  act  shall 
have  ceased,  then  such  pew  or  seat  shall 
descend  or  go  to  the  churchwardens  of 
the  said  parochial  chapelry,  and  shall 
be  vested  in  them,  and  shall  and  may 
be  by  them,  or  any  three  or  more  of 
them,  let  or  sold  and  conveyed  to  any 
such  inhabitante  or  residents  aforesaid, 
and  subject  to  the  same  or  the  like  pro- 
visions as  are  herein  made  relative  to 
the  letting  and  sale  of  pews ;  .  •  •  and 
all  the  moneys  to  arise  by  or  from  such 
leases,  demises,  sales,  and  ocmveyanoes, 
shall  be  applied  for  the  purposes  of  this 
act;  and  in  case  the  rent  reserved  upon 
any  such  lease  or  demise  shall  be  be- 
hind or  unpaid  after  the  same  shall 
become  due,  and  shall  have  been  de- 
manded at  the  last  known  place  of 
residence  of  the  lessee  or  occupier  there- 
of, it  shall  be  lawful  for  the  church- 
wardens for  the  time  being  of  the  said 
parochial  chapelry,  and  they  are  hereby 
authorized  and  required  to  enter  upon 
and  take  possession  of  such  pew  or  seat 
for  and  on  behalf  of  the  said  trustees, 
and  the  said  trustees  may  let  or  sell  the 
same  to  any  other  person  or  persons 
being  inhabitante  of  or  residents  within' 
the  said  parochial  chapelry  of  Oldham ; 
and  all  moneys  to  be  received  by  the 
said  churchwardens  as  aforesaid  shall 
be  by  them  applied  for  or  tovrards 
the  same  purposes  as  tho  church-rates 
for  the  said  parochial  chapelry  are 
applied.  .  .  .** 
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inhabitant  of  the  chapelry,  of  whom  the  claimant,  also  an  inhabit*        1866 
ant  of  the  chapelry,  had  purchased  it.    The  claimant  did  not      ^^im^ 
occupy  the  pew  by  himself  or  his  family,  but  let  sittings  therein  at         ^' 
rents  or  payments  varying  from  10s.  to  15a.  per  annum,  to  various 
personsi  mostly  inhabitants  of  the  chapelry,  but  some  iu>t    The 
rents  or  payments  thus  received  by  the  claimant  for  the  pew 
exceeded  40^.  a  year  from  inhabitants  of  the  chapelry. 

No  evidence  was  adduced  that  before  the  passing  of  the  act  the 
soil  and  freehold  of  the  body  of  the  old  church,  or  of  the  site  of 
the  new  church,  which  was  the  same  as  that  of  the  old,  was  in  any 
other  person  than  the  rector  of  the  parish,  and  the  revising 
barrister  found  that  such  soil  and  freehold  still  remained  in  him, 
unless  the  act  and  the  conveyances  of  the  pew  had  the  effect  of 
divesting  the  soil  and  freehold  of  that  portion  of  the  church 
whereon  and  whereof  the  pew  stood  and  consisted,  out  of  the  rector, 
and  vesting  the  same  in  the  claimant. 

On  behalf  of  the  claimant,  it  was  contended, — ^first^  that  the 
portion  of  the  church  itself  of  which  the  pew  consisted  was  land, 
and  that  a  base  fee  simple  therein  was  vested  in  the  claimant  by 
virtue  of  the  grant  under  the  powers  of  the  act  of  parliament  from 
the  trustees,  among  whom  were  the  rector  of  the  parish  and  the 
curate  of  the  parochial  chapel ;  secondly,  that  if  not  land,  the  pew, 
and  the  rents  or  payments  for  sittings  therein,  must  be  considered 
a  free  tenement,  as  being  a  profit  arising  out  of  the  land,  and 
therefore  within  the  meaning  of  the  8  Hen.  6,  c.  7,  and  entitling 
the  claimant  to  vote. 

On  the  other  hand,  it  was  contended  by  the  objector, — ^first,  that 
the  soil  and  freehold  of  the  whole  body  of  the  church  still  re- 
mained in  the  rector  or  curate,  and  that  the  grant  by  the  trustees 
under  the  statute  conveyed  no  other  right  or  interest  in  any  part 
of  the  site  or  fabric  of  the  church  than  did  the  allotment  of  a  pew 
in  a  parish  church  to  a  parishioner  for  the  use  of  himself  and  his 
family  by  virtue  of  a  faculty ;  secondly,  that  the  right  to,  or  pro- 
perty in,  such  pew  or  seat  so  granted  or  conveyed,  such  pew  or  seat 
not  being  appurtenant  to  any  house,  was  only  an  easement,  and 
therefore  no  qualification,  and  that  the  claimant  had  not,  under  the 
act  of  parliament  before  referred  to,  any  further  or  greater,  power 
rights  or  property,  in  such  pew  or  seat,  than  had  ho  or  would  have 
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l«6«  had  previously  by  the  common  law ;  and,  thirdly,  that  the  claim- 
HiuPB  ant's  interest  in  the  pew  could  not  be  considered  a  fi-ee  tenement 
within  the  meaning  of  the  8  Hen.  6,  c.  7,  because  it  was  not  a 
right  to  any  profit  of  the  land,  but,  at  most^  only  the  easement  for 
the  claimant  and  his  family  to  sit  in  the  pew  during  divine  ser- 
vice, with  the  statutory  power  of  transferring  the  enjoyment  of 
that  easement  for  a  valuable  consideration,  either  for  ever,  or  for  a 
term  of  years,  to  any  other  inhabitants  of  the  parish. 

The  revising  barrister  was  of  opinion  that  the  claimant  had  a 
freehold  interest  of  inheritance,  in  the  nature  of  a  base  fee,  in  the 
pew,  and  that  he,  in  fact,  lawfully  derived  above  40«.  a  year  there- 
from, but  that  the  soil  and  freehold  of  the  whole  body  of  the 
church  still  remained  in  the  rector,  and,  consequently,  that  neither 
the  said  pew,  nor  the  claimant's  interest  therein,  was  his  free  land ; 
he  was  also  of  opinion  that  the  claimant's  right  and  interest  in  the 
pew  was  not  a  free  tenement  within  the  meaning  of  the  statute  of 
8  Hen.  6,  c.  7,  but  only  an  easement  similar  to  a  pew  enjoyed  by 
virtue  of  a  &culty  by  an  inhabitant  in  the  body  of  any  parish 
church,  transferable,  indeed,  to  other  inhabitants  of  the  chapelry 
under  the  provisions  of  the  act,  without  any  faculty  being  neces- 
sary. 

The  revising  barrister  therefore  disallowed  the  claim,  and  erased 
the  claimant's  name  firom  the  list. 

Joshua  WHliams,  Q.C,  for  the  appellant.  This  claim  depends 
entirely  on  the  wording  of  the  act  of  parliament  (6  Geo.  4,  c.  Ixiv). 
In  ordinary  cases,  the  right  to  a  pew  is  a  mere  easement,  and  is 
attached  to  an  ancient  tenement,  but  in  this  case  the  pew  is  held 
under  the  authority  of  the  act  of  parliament,  apart  from  any  tene- 
ment, and  the  question  is,  in  whom  the  freehold  of  the  pew  is 
vested  under  the  operation  of  the  act. 

The  first  efiect  of  the  act  is  to  vest  the  freehold  of  the  whole 
church  in  the  trustees  appointed  by  it,  and  ft  is  thus  taken  out  of 
the  rector,  in  whom,  by  ihe  common  law,  the  freehold  of  the 
church  usually  resides.  This  is  done  most  expressly,  the  timber 
and  other  materials  being  vested  in  the  trustees  by  s.  22,  and  they 
being  empowered  to  bring  actions  or  prefer  bills  of  indictment  in 
case  of  injury  to  the  church  or  such  materials ;  and  it  is  provided 
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that  it  shall  be  eufficient  in  all  such  actions  and  bills  of  indictment        1866 
to  state  generally  that  the  church,  &c.,  is  the  property  of  the    -  Hikdb 
trustees.    It  is  true  the  trustees  are  not  expressly  incorporated,    chow1to» 
but  they  are  so  by  implication,  the  powers  and  duties  conferred  on 
them  being  such  as  can  only  belong  to  a  corporation.    That  a  cor- 
poration may  be  so  created  by  implication  was  decided  in  Qmser- 
vaiors  of  the  Biver  Tone  y.  Ash  (1),  and  Ea  parte  The  Newport 
Marsh  Trustees.  (2) 

Then,  by  s.  31,  the  trustees  are  empowered  to  sell  the  fee  simple 
of  the  pews,  cmd  s.  32  gives  a  form  of  conyeyance  by  which  they 
grant  all  their  right,  title,  and  interest  in  the  pew  to  the  purchaser 
and  his  heii*s.  The  purchaser  then  becomes  the  actual  owner  of 
the  freehold  of  the  pew,  subject  to  such  restrictions  as  are  imposed 
by  the  act. 

[WiLLES,  J.  Could  the  purchaser  use  the  pew  for  any  purpose 
be  chose,  such  as  living  or  sleeping  at  night  in  it  ?] 

He  would  be  subject  in  this  to  the  restrictions  imposed  by  the 
rules  made  for  the  regulation  of  the  church;  moreover,  s.  27 
makes  the  new  church  to  all  intents  and  purposes  a  parish  church, 
and  the  laws  enforcing  the  decent  use  of  churches  would  there- 
fore be  applicable  to  it. 

The  appellant,  if  possessed  of  the  freehold,  is  clearly  entitled  to 
vote  in  respect  of  the  pew,  though  it  is  not  a  separate  building. 
In  a  case  before  the  Bedfordshire  Committee  (3)  a  voter  was  held 
entitled  to  vote  in  respect  of  a  windmill,  standing  upon  a  post, 
though  it  was  not  proved  that  the  ground  beneath  it  belonged  to 
him ;  and  the  claim  of  the  bedesmen  of  Burleigh  Hospital  to  vote 
in  respect  of  their  rooms,  upheld  in  Boberts  v.  Peremd  (4),  was 
very  similar  to  the  present  In  Elliot  on  Begistration,  p.  38,  it  ie 
said  that  though  pews  in  churches  will  not  usually  give  a  right  to 
vote,  they  may,  imder  certain  modem  acts  of  parliament  for  re- 
building churches,  and  Mainwaring  v.  CHlee  (5)  is  referred  to. 
If  this  act  does  not  vest  the  freehold  of  the  pews  in  the  purchasers 
it  must  create  an  easement  in  gross  to  be  held  by  a  man  and  his 
heirs,  a  species  of  interest  unknown  to  the  common  law :  Aokroyd 

(1)  10  B.  &  C.  349.  (4)  18  C.  B.  (N.S.)  36  ;  34  L.  J. 

(2)  16  Sim.  346 ;  18  L.  J.  (Ch.)49.      (C.P.)  84. 

(3)  2  Lttd.  440.  (5)  5  B.  &  Aid.  356. 
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1866  V.  SmitL  (1)  The  right  of  re-entry  shews,  too,  that  the  trustees, 
Bjupb  .  after  the  sale,  have  not  possession  of  the  pew;  and  the  lessee  is 
CHofflflx)N  ^^®^  ^^  occupier,  though  an  easement  cannot  be  "occupied," 
By  8  Hen.  6,  c.  7,  the  voter  is  required  to  have  free  land  or  tone* 
ment  to  the  valne  of  40a.  by  the  year.  This  pew  is  a  tenement, 
because  it  is  held  by  the  appellant  to  himself  and  his  heirs  under 
the  authority  of  the  act  of  parliament,  and  it  is,  moreover,  a  eor* 
poreal  tenement  because  it  produces  profit  by  letting  like  a  house 
or  land,  and  that  profit  is  found  by  the  case  to  amount  to  more 
than  408.  a  year.  The  appellant^  therefore,  is  entitled  to  his  vote. 
MeUish,  Q.(7.  (Holker  with  him),  for  the  respondent  The 
principal  question  is,  whether  the  act  vests  the  freehold  of  the 
pews  in  the  trustees,  or  only  the  right  of  sitting  in  the  pews 
during  divine  service,  which  is  in  the  nature  of  an  easement.  At 
common  law  no  one  can  have  a  right  to  a  pew  in  the  body  of  a 
church  except  as  an  easement  attached  to  a  house :  MaintDarinff  v* 
Oiles  (2) ;  Watson's  Clergyman's  Law,  p.  391.  It  is  true  that  the  lord 
of  the  manor  may  sometimes  have  the  freehold  of  a  pew  or  aisle ; 
but  this  is  on  the  supposition  that  his  ancestors  built  the  church, 
and  reserved  the  pew  or  aisle  out  of  it  to  themselves,  so  that  it 
does  not  really  form  part  of  the  church :  Ghurton  v.  Fretven.  (3) 
In  any  view,  therefore,  the  act  creates  an  estate  unknown  to  the 
common  law ;  and  the  Court  will  not  in  this  case  lean  in  favour  of 
the  voter,  because  if  the  estate  really  confers  a  vote  that  will 
hinder  instead  of  promoting  the  object  of  the  legislature,  which  was 
to  provide  accommodation  for  the  parishioners  attending  divine 
service,  since  it  will  increase  the  value  and  rental  of  the  pews. 
Great  inconvenience  would  result  if  the  freehold  in  the  pews  were 
vested  in  the  purchasers.  In  that  case  ejectment  might  be 
brought,  and  the  sheriff  be  required  to  deliver  possession  of  the 
pew.  The  owner,  too,  might  have  it  of  what  height  or  colour  he 
pleased.  An  examination  of  the  statute,  however,  shews  that  it 
has  no  such  effect.  The  church  was  an  ancient  one,  and  the  free- 
hold was  in  the  rector  at  the  time  of  the  passing  of  the  act.  So 
fer  from  the  act  anywhere  taking  this  freehold  out  of  the  rector, 
and  vesting  it  in  the  trustees,  which  could  have  been  done  by  two 

(1)  10  0.  B.  164  J  19  L.  J.  (C.P.)  315.  (2)  5  B.  &  Aid.  356. 

(3)  Law  Bep.  2  Eq.  634. 
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lines,  there  is,  in  s.  22,  an  enomeration  of  the  materials  of  the  old       1^66 

church  at  great  length,  which  are  then  vested  in  the  trustees,  but      Hnrot 

evidently  as  diattels,  and  the  stiles  and  other  fixtures  in  the    OHonuioN. 

churchyard  are  specially  vested  in  the  trustees,  which  would  have 

been  unnecessary  if  they  possessed  the  freehold  of  the  churchyard. 

Section  30  requires  the  trustees  to  allot  seats  in  the  new  church  to 

.those  persons  who  were  entitled  to  seats  in  the  old  church,  and 

very  similar  words  are  used  with  respect  to  them  to  those  used  in 

the  next  section  with  respect  to  seats  to  be  let  or  sold  by  the 

trustees,  and  yet  it  is  said  that ''  the  new  pews  or  seats  .  .  .  shall 

be  held  or  enjoyed  by  such  .proprietors,  their  heirs,  executors, 

administrators,  and  assigns,  in  the  same  and  in  as  full  and  ample 

a  manner  as  ihe  present  pews  or  seals,  in  lieu  of  which  such  new 

pews  or  seats  shall  be  so  set  out  or  allotted,  are  or  ought  to  be 

held  and  enjoyed  respectively,"  and  the  freehold  of  the  pews  in  the 

old  church  was  certainly  not  vested  in  the  proprietors,  who  had 

only  a  right  to  sit  in  them.    The  81st  section  provides  for  the 

time  when  the  functions  of  the  trustees  shall  have  ceased,  which 

could  hardly  be  the  case  if  the  freehold  of  the  church  was  vested 

in  them,  and  it  also  uses  the  expression  **  without  any  £Etculty,"  which 

implies  that  the  object  of  the  act  was  to  enable  the  trustees  to  do 

the  same  thing  which  could  be  done  by  a  faculty,  and  a  faculty 

does  not  pass  the  freehold,  but  only  gives  a  right  to  sit  in  a  seat. 

[WiUiES,  J.  The  act  speaks  of  the  riffhi  to  the  pew,  which 
means  the  right  to  sit  in  the  pew  during  divine  service.] 

The  words  of  the  conveyance  in  the  32nd  section  will  be  quite 
satisfied  if  it  was  such  a  right  which  it  was  intended  should  be 
conveyed.  No  doubt  words  like  "  fee  simple  "  and  "  re-entry  "  are 
used,  which  are  not  strictly  appropriate,  but  they  are  not  to  be 
taken  in  their  exact  technical  sense,  but  with  reference*  to  the 
subject  matter.  The  appellant's  interest  in  this  pew,  therefore,  is 
not  a  tenement,  for  that  term  does  not  include  a  right  to  an  ease- 
ment :  it  does  include  a  profit  &  prendre  (1),  but  the  only  profit 
derivable  from  a  right  to  sit  in  a  pew  is  one  of  which  the  ecclesias- 
tical courts  only  will  take  cognizance,  and  in  the  eye  of  the  common 
law  such  a  right  is  only  in  the  nature  of  an  easement 

Joshua  Williams,  Q.C.,  in  reply. 

(1)  Co.  Litt.  6  a. 
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1866  Eble,  C  J.    I  am  of  opinion  that  the  decision  of  the  reyising 

iji^^j  barrister  was  right,  and  that  the  proprietor  of  a  pew  in  this 
Ohokltok  church  did  not  acquire  any  right  to  vote  by  reason  that  the 
pew  was  worth  more  than  40a.  a  year.  The  question  is,  whether 
the  statute  under  which  the  church  was  rebuilt  was  intended 
to  create  a  freehold  tenement  within  the  meaning  of  the  sta^ 
tute  8  Hen.  6,  c.  7.  I  think  it  was  not.  The  purpose  of  the 
statute  is  to  raise  the  funds  required  for  the  pulling  down  and 
rebuilding  the  church,  and  many  rights  are  no  doubt  created  by 
it»  on  which  ecclesiastical  considerations  have  much  bearing,  and 
which  depart  very  widely  from  the  principles  of  the  common  law : 
but  we  have  to  gather  from  the  whole  statute  what  its  meaning 
is.  Now,  by  a  24  the  rights  of  the  rector  are  expressly  reserved,  and 
it  is  declared  that  he  shall  continue  to  be  rector  of  the  new  church 
in  like  manner  as  in  the  old  one.  Undoubtedly  the  freehold  of  the 
old  church  was  in  the  rector,  and  therefore  this  section  amounts 
to  an  express  provision  that  the  freehold  of  the  new  church  shall 
be  in  him. 

The  sections  vesting  the  materials  of  the  old  and  new  &brics  in 
the  trustees  are  to  be  viewed  in  relation  to  the  object  of  the  act, 
and  were  intended  to  enable  the  trustees  to  deal  with  those 
materials,  and  to  protect  them  from  theft ;  it  would  be  contrary  to 
the  whole  tenor  of  the  act  to  suppose  that  they  were  intended  to 
transfer  the  freehold  from  the  rector  to  the  trustees.  Though  the 
trustees  had  not  the  freehold,  they  had  a  right  to  the  pews,  and 
under  the  powers  of  s.  31  they  granted  a  pew  to  the  claimant, 
and  it  is  said  that  this  cannot  be  an  easement  because  it  was 
granted  to  the  claimant  and  his  heirs,  and  that  therefore  it  must 
be  a  tenement.  I  think,  however,  that  the  grant  of  the  pew  only 
gave  a  'right  to  use  that  part  of  the  church  for  attending  divine 
service,  and  nothing  more.  On  this  point  s.  30  seems  to  me  oon<* 
elusive,  for  by  that  section  it  is  provided  that  the  proprietors  of 
pews  in  the  old  church  are  to  have  the  same  rights  in  their  pews 
in  the  new  church  as  they  had  in  their  pews  in  the  old  church,  only 
for  a  longer  period ;  and  it  is  certain  that  they  had  no  other  right 
than  that  which  I  have  named  in  their  pews  in  the  old  church.  I 
think  that  the  grant  of  pews  under  s.  31  would  convey  the  same 
rights  only  as  were  possessed  in  their  new  pews  by  those  who  had 


Ohomaok. 
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been  proprietors  of  pews  in  the  old  church.  A  much  longer  18GS 
interest  is  created  than  is  known  to  the  common  law,  and  there  huidb 
was  a  good  reason  for  this,  because  many  persons  might  be  willing 
to  give  a  larger  sum  of  money  for  the  right  to  hold  a  pew  without 
the  liability  to  hare  it  taken  away  from  them  than  for  the  use  of 
it  from  year  to  year,  but  I  think  the  nature  of  the  right  is  the 
same  as  in  other  cases.  MoreoTer,  the  claimant  certainly  did  not 
possess  the  fee  simple  in  the  pew,  since  it  was  limited  to  the 
grantee  and  his  heirs  $o  long  as  (key  were  parishioners^  and  the 
grant  was  to  become  null  and  void  if  he  or  his  heirs  ceased  to  be 
parishioners. 

WiLLEB,  J.  I  am  of  the  same  opinion.  The  effect  of  the  act  id 
not  to  create  a  new  pew^right,  except  in  one  particular.  Its  object 
was  mainly  to  enable  the  trustees  to  do  what  had  been  previously 
done  by  the  bishop  when  he  granted  a  faculty  in  a  pew  to  a  man 
and  his  family  as  long  as  they  remained  parishioners,  only  that  in 
the  case  of  the  bishop  no  common  law  right  was  given.  Such  a 
faculty  by  the  bishop  was  not  a  mere  license,  for  it  was  not  re- 
voked except  the  circumstances  were  such  that  it  caused  very  great 
inconvenience  to  the  rest  of  the  parishioners.  No  doubt  the  pre- 
sent statute  gives  the  additional  power  that  the  pew  could  be 
transferred  to  another  parishioner  on  the  same  conditions ;  but  I 
am  satisfied,  firom  s.  80,  that  the  new  proprietors  have  no  other 
right  beyond  that  of  the  old  pew-holders  in  the  old  church, 
and  the  latter  certainly  had  not  freehold  interests  in  the  pews. 
The  language  of  ss.  31  and  32  appears  to  me  to  be  satisfied  by 
holding  that  they  gave  a  right  to  the  trustees  to  grant,  not  the 
soil  and  freehold  of  the  pew,  but  the  right  to  the  pew,  that  is  to 
say,  the  right  to  use  the  pew  for  the  purpose  of  hearing  divine 
service  whenever  it  was  celebrated  in  the  church.  The  language 
of  the  section  is,  in  fact,  appropriate  to  the  conveyance  of  a  pew- 
right,  not  a  land-right;  and  the  expression  *'pew  or  seat"  shews 
that  it  was  a  place  for  hearing  divine  service,  not  a  portion  of  the 
church  that  was  conveyed. 

If,  however,  the  language  of  the  act  were  large  enough  to  apply 
to  the  land  itself,  I  should  still  be  of  opinion  that  in  this  context 
without  inflexible  words  it  could  not  have  the  effect  of  vesting  in 
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1866  a  layman,  other  than  the  founder  or  rector,  the  freehold  of  the 
Hindi  church ;  there  is  a  whole  series  of  authorities  in  which  words, 
CHowLnow.  ^^^^^  ^  terms  vested  the  freehold  in  persons  appointed  to 
perform  some  public  duties,  such  as  canal  companies  and  boards 
of  health,  have  been  held  satisfied  by  giving  to  such  persons 
the  control  over  the  soil  which  was  necessary  to  the  carrying 
out  the  objects  of  the  act  without  giving  them  the  freehold. 
In  Stracey  v.  Ndsan  (1)  it  was  provided  by  an  act  that  certain 
lands  should  be  "  vested  in  "  the  commissioners  of  sewers,  and  the 
Court  held,  notwithstanding,  that  only  the  control  over  the  land,  and 
not  the  freehold,  passed  to  them.  If  I  had  to  express  in  a  formula 
the  decision  to  which  the  revising  barrister  has  rightly  come, 
I  should  say  that  ^'a  statutory  right  in  a  man  and  his  heirs  and 
assigns,  being  parishioners,  to  worship  according  to  law  in  a 
defined  part  of  a  church,  such  right  being  worth  40s.  a  year,  does 
not  carry  a  vote  at  an  election  for  knights  of  the  shire." 

Btles,  J.  I  am  of  the  same  opinion.  I  am  satisfied,  after  hearing 
Mr.  Mellish's  argument,  that  the  trustees  have  not  the  ownership 
of  the  soil,  and  though  I  admit  that  the  trustees  might,  notwith- 
standing, have  power  to  create  an  estate  in  the  pews,  if  it  was  given 
them  by  the  words  of  the  act,  I  think  it  is  clear  that  the  right  to 
the  soil  has  not  passed  out  of  the  rector,  and  I  think  that  they 
have  not  created  a  tenement  at  all.  I  rather  think  an  easement 
has  been  attached  to. a  man  and  his  family,  acting  as  a  license  to 
sit  in  a  certain  place  in  the  church,  and  that  would  not  come 
within  the  definition  of  a  tenement.  On  that  point  I  have  nothing 
to  add  to  what  has  been  said  by  my  Lord  and  my  Brother  Willes. 
,  But,  at  any  rate,  it  is  clear  that  the  claimant  has  not  a  descendible 
estate  in  the  pew,  and  therefore,  under  2  Wm.  4,  c.  45,  s.  18,  as  he 
does  not  occupy  it  himself,  it  must  be  of  the  value  of  107.  in  order 
to  entitle  him  to  a  vote.  By  the  express  words  of  the  statute,  it 
goes  not  to  the  heirs  of  the  purchaser,  nor  to  the  heirs  of  his  body, 
but  to  his  heirs  being  parishioners;  and  I  think  that  such  an 
interest  much  more  nearly  resembles  a  life  estate  than  a  fee 
simple,  and  that,  therefore,  the  tenement,  if  it  be  one,  is  not  of 
sufficient  value. 

(1)  12  M.  &  W.  535 ;  13  L.  J.  (Ex.)  97. 
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Keating,  J.    I  am  of  the  same  opinion.     At  first  sight,  I  was        ^^^ 
struck  by  the  wide  words  of  the  act,  but  on  looking  through  it  I       Hikdb 
am  clear  that  it  was  not  the  intention  of  the  legislature  to  create  a    choeuutox. 
freehold  interest  in  the  pew  so  as  to  give  a  right  to  vote.    I  think 
that  Mr.  Williams  failed  to  shew  that  the  freehold  was  transferred 
from  the  rector  to  the  trustees,  and. though,  even  if  the  freehold 
was  not  in  them,  the  act  might  have  given  them  power  to  create 
an  estate  in  others,  yet  the  sections  do  not  shew  that  it  was 
intended  that  they  should  have  that  power.     The  latter  part  of 
the  30th  section  is,  I  think,  irreconcilable  with  the  idea  that  the 
claimant  has  such  an  interest  in  the  pew  as  would  entitle  him  to 
vote,  because  it  uses  similar  words  with  respect  to  persons  who 
formerly  possessed  pews  in  the  old  church  as  are  used  in  the  31st 
section  with  respect  to  persons  like  the  claimant  having  pews 
granted  to  them  by  the  trustees,  and  then  expressly  provides  that* 
they  shall  hold  the  pews  in  the  new  church  in  the  same  manner 
as  they  held  their  pews  in  the  old  church. 

Demion  affirmed. 

Attorneys  for  appellant :  N,,  C,  &  G.  Milne. 

Attorneys  for  respondent :  Lawrence,  Marlcbtf,  A  Southey. 


MORGAN  V.  NICHOLL.  Nov.  7. 

Evidence^  of  Wiine^s  in  formef  Actum^FHvUy  of  Estate — MuiwdUy. 

In  an  action  of  ejeofcment  A.  the  plaintiff  proposed  to  cross-examine  a  short-hand 
writer  as  to  the  evidence  given  in  a  former  action  by  a  witness  who  had  since  died. 
The  former  action  was  ejectment  by  A.'s  son,  who  claimed  as  A.'s  heir-at-law, 
under  the  supposition  that  A,  was  dead,  to  recover  the  same  premises  from  the 
defendant's  father: — 

Hddj  that  there  was  no  privity  of  estate  between  A.  and  his  son,  and  that  the 
evidence  not  being  admissible  against  A.,  was  not  admissible  for  him. 

Ejectment,  tried  before  Shee,  J.,  at  the  last  summer  assizes  at 
Monmouth. 

A  previous  action  had  been  brought  by  the  plaintiff's  son  against 
the  defendant's  father  to  recover  possession  of  the  same  premises, 
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1866  and  it  being  snppoeed  at  that  time  that  the  plaintiff  was  dead,  his 
^oBo^u     son  had  claimed  the  property  as  the  plaintiff's  heir-at-law. 

At  the  trial,  the  defendant  having  called  a  short-hand  writer  to 
prove  that  one  of  the  witnesses  had  added  to  the  evidence  he  had 
given  on  the  former  trial,  the  plaintiff's  counsel  proposed  to  cross- 
examine  him  as  to  the  evidence  given  at  the  former  trial  by  another 
witness,  Henry  Morgan,  who  was  since  dead.  The  evidence  was 
objected  to  on  behalf  of  the  defendant,  and  the  jadge  upheld  the 
objection. 

A  verdict  having  been  found  for  the  defendant, 

Huddlestotif  Q.C.  (H.  James  with  him),  moved  for  a  new  trial,  on 
the  ground  that  the  judge  waS  wrong  in  rejecting  the  evidence,  and 
contended  that  the  parties  were  in  fact  the  same,  the  former  plaintiff 
claiming  only  through  the  present  plaintiff,  and  not  independently 
of  him,  and  that  the  admissibility  of  evidence  taken  at  a  former 
trial  depended  on  whether  the  party  against  whom  the  evidence 
was  offered  had  had  the  opportunity  of  cross-examining  the  witness 
at  the  time  the  evidence  was  taken,  and  not  on  whether  the  parties 
in  the  two  actions  were  identically  the  same.  He  cited  Taylor 
on  Evidence,  410,  411 ;  BullerV  N.  P.  239—243 ;  and  Wriffht  v. 
Tatham.  (1) 

Erle,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule.  This 
was  an  action  of  ejectment,  and  the  plaintiff  complains  that  certain 
evidence  was  wrongly  rejected.  The  evidence  rejected  was  the 
evidence  of  a  short-hand  writer  as  to  what  was  said  by  a  witness, 
Henry  Morgan,  on  a  former  trial,  in  which  the  title  to  the  same 
premises  was  in  dispute.  It  must  be  taken  that  all  the  conditions 
exist  which  would  make  this  evidence  admissible  if  the  present 
action  had  been  between  the  same  parties  as  the  former  action,  or 
between  persons  claiming  u^der  them.  Such  evidence,  however, 
is  not  admissible  against  the  defendant,  unless  it  would  also  be 
admissible  against  the  plaintiff.  Now  the  plaintiff  in  the  former 
action  was  the  son  of  the  present  plaintiff,  and  he  brought  the 
action  supposing  that  his  father,  the  present  plaintiff,  was  dead, 
and  the  present  plaintiff  is  for  this  purpose  as  distinct  a  person 
from  his  son  as  a  perfect  stranger ;  he  does  not  in  any  way  claim 

(1)  1  Ad.  &  K  3. 
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tlux^ugh  him,  and  he  cannot  be  injured  by  anything  his  son  may  1866 

have  done  at  a  former  trial.    The  evidence,  therefore,  would  not  Mobqam 

be  admissible  against  the  plaintiff,  and  it  cannot  therefore  be  jgi^ou^^ 
admissible  in  his  &vour. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  contention  of  the 
plaintiff  amounts  to  this,  that  the  rule — ^that  evidence  given  in 
a  former  trial  upon  the  same  matter  and  between  the  same  par- 
ties, or  persons  privy  to  them,  is  admissible— extends  to  all  cases 
in  which  the  parties  to  the  two  trials  are  related  in  blood.  The 
only  relation  between  the  plaintiffs  in  this  and  the  former  action  is 
one  of  blood,  a  close  one,  it  is  true,  but  I  apprehend  the  law  must 
be  the  same  as  if  the  plaintiffs  had  been  cousins  deriving  their  title 
from  the  same  person — ^a  reductio  ad  absurdum.  By  persons  privy 
to  the  former  parties,  is  really  meant  persons  claiming  under  them. 
Gould  it  be  said  that  this  evidence  would  have  been  admissible  if 
the  former  action  had  turned  on  whether  the  then  plaintiff  was  the 
eldest  son,  or  whether  he  was  legitimate  ?  It  is  contended  that 
it  is  not  necessary  that  the  parties  should  be  exactly  the  same,  but 
here  the  two  plaintiffs,  for  purposes  of  title,  are  entire  strangers. 
The  cases  are  collected  in  WrigJU  v.  Tatham  (1),  and  that  case  shews 
that  it  is  sufficient  if  the  parties  to  the  second  cause  were  parties 
to  the  first,  though  there  were  other  parties  joined  with  them. 

I  agree  also  with  the  Lord  Chief  Justice,  that  the  same  rule 
applies  as  in  cases  of  res  judicata  and  estoppel,  viz.  that  the  evi- 
dence cannot  be  admissible  against  one  party  and  not  against  the 
other ;  and  it  is  clear  that,  if  this  evidence  had  been  tendered  by 
the  defendant,  the  plaintiff  would  have  said  that  he  was  not  present 
at  the  former  trial,  and  did  not  claim  under  the  former  plaintiff,   , 

Btles,  J.,  concurred, 

Seating,  J.  I  also  think  that  this  evidence  was  not  admis- 
sible, because  the  parties  to  the  two  actions  were  not  the  same. 
The  son,  no  doubt,  had  to  claim  through  the  father  in  the  former 
action,  but  the  father  has  not  to  claim  through  the  son  in  this. 

Bule  refused. 

Attorneys  for  plaintiff:  Booh,  Kenrick,  dt  Crook. 
(1)  1  Ad.  &  B.  3. 
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18G6  GRAY  ai^d  Anothkb  v.  GIBSOK 

Nov.  9.* 


Marine  Insurance — Policy — Liability  for  CaJh, 

In  aXIoyil*8  policy  issued  by  a  mutual  mariue  insurance  society,  the  amount  of 
premium  paid  and  the  rate  per  cent,  were  left  blank,  but  in  place  of  the  latter  the 
words  "  twenty  pounds  per  centum  **  were  added  in  italics  in  a  separate  line.  The 
policy  also  contained  a  provision  incorporating  in  the  policy  the  rules  of  the  society. 
These  rules  contained  nothing  which  limited  the  liability  of  the  insurers,  but  pro- 
vided that  they  should  make  good  all  losses  according  to  the  proportion  of  their 
premiums.  The  managers  of  the  society  had  been  appointed  by  a  power  of 
attorney  containing  no  limitation,  and  signed  by  each  of  the  members  of  the 
society.  In  an  action  by  the  managers  for  a  call  made  on  one  of  the  members  to 
reimburse  themselves  for  money  paid  for  a  loss  that  had  occurred  during  the 
time  he  was  a  member : — 

Eeldf  that  whatever  meaning,  if  any,  the  words  ^^  twenty  pounds  per  centum^ 
had,  which  the  Court  did  not  decide,  they  did  not  limit  the  amount  for  which  each 
member  was  liable  to  20  per  cent,  on  the  sum  he  had  insured. 

Special  case  stated  for  the  opinion  of  the  Court  by  an  arbi- 
trator, to  whom  the  action  had  been  referred  by  order  of  Montague 
Smith,  J. 

The  plaintiffs  were  the  managers  of  the  Temperance  and  Greneral 
Marine  Insurance  Association,  appointed  by  the  members  of  the 
association  by  a  power  of  attorney,  by  which  they  were  empowered, 
among  other  things,  to  sue  for  and  recover  all  such  sums  of  money 
as  should  become  due  and  payable  for  premiums  on  every  policy 
of  insurance  which  should  be  by  them  or  him  underwritten  in  the 
name  of  the  association,  and  to  give  acquittances  and  discharged 
for  the  same ;  and  also  to  adjust  and  settle  all  such  losses,  averages, 
and  contributions,  as  from  time  to  time  should  or  might  happen, 
arise,  or  occur ;  and  to  draw  upon  the  members  of  the  association 
for,  and,  if  they  should  think  fit,  pay  and  discharge  for  the  mem- 
bers of  the  association  respectively,  and  on  their  respective  behalves, 
or  account,  their  several  proportions  of  or  for  such  losses,  averages, 
and  contributions,  when  and  as  the  same  should  become  due. 

The  policies  used  by  the  association  were  in  the  ordinary  form 
of  a  Lloyd's  policy,  but  the  amount  of  premiums  paid,  and  the 
rates  per  cent.,  were  not  filled  in,  but  the  words  "  twenty  pounds  per 
centum  "  were  added  in  italics  in  a  separate  line.  Tlie  policies  con- 
cluded: "It  is  mutually  agreed  that  the  annexed  regulations 
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shall  form  a  f  .}rt  of  this  policy.  5001.  A.  and  J.  Gray.  Five  1S6G 
hundred  pounoo.  Per  procuration  of  the  several  members  of  the  gray 
Temperance  and  General  Marine  Insurance  Association,  every 
member  bearing  his  equal  proportion,  according  to  the  sums 
mutually  insured  therein." 

The  annexed  regulations  included  the  following : 

1st.  That  the  members  of  this  association  shall  severally  and 
respectively,  not  jointly  or  in  partnership,  nor  the  one  for  the  other 
of  them,  but  each  only  in  his  own  name,  insure  each  other's  ships, 
or  shares  of  ships,  from  noon  of  the  28th  day  of  February,  1863, 
or  from  the  date  of  entry  of  each  vessel  respectively,  until  noon  of 
the  28th  day  of  February  then  next,  and  from  that  time,  until 
noon  in  the  28th  day  of  February  in  the  next  succeeding  year, 
and  so  on  from  year  to  year,  unless  notice  to  the  contrary  be  given, 
as  hereinafter  mentioned,  against  all  losses,  perils,  and  damages  of 
whatever  nature  or  kind  soever  which  may  be  sustained  or  received 
by  their  respective  ships,  or  caused  or  done  by  them  to  other 
ships  or  craft,  except  when  on  the  voyages,  in  the  trades,  or  under 
the  circumstances  hereinafter  particularly  excepted:  Provided, 
nevertheless,  tiiat  if  any  member  fail  to  pay  his  proportion  of  any 
loss  or  losses  in  consequence  of  bankruptcy  or  insolvency,  the 
deficiency  of  payment  shall  fall  on,  and  be  borne  by,  the  whole 
solvent  members  proportionately,  according  to  the  sum  insured. 

3rd.  That  the  ships  to  be  admitted  and  insured  by  this  association 
shall  be  such  only  as  are  approved  by  the  committee  of  manage- 
ment. That  the  committee  shall  have  full  power,  and  are  hereby 
authorized  to  classify  and  enrol  the  various  vessels  as  admitted  l)y 
them  for  insurance  into  first,  second,  and  third  class  risks,  the  owners 
of  such  vessels  being  charged  respectively  at  the  rate  of  5  per 
cent  for  first-class  risks,  7^  per  cent,  for  second-class  risks,  and 
10  per  cent,  for  third-class  risks.  That  the  sums  to  be  insured  in 
this  association,  shall  be  from  200/.  to  1000?.  on  each  ship,  with 
power  to  increase  it  to  1500Z. 

6tlL  The  premiums  of  insurance  charged  against  each  member 
shall  form  the  fund  for  paying  all  losses  sustained  by  the  associa- 
tion, that  is  to  say,  each  member  shall  bear  his  share  of  such 
losses  and  expenses  in  proportion  to  the  amount  of  premiums 
fhargcil :  Provided,  nevertheless,  that  if  tlie  gross  amount  of  losses 
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1866  and  expenses  for  the  year  shall  exceed  the  amou^  of  premiums 
Q^y  realized,  the  deficiency  shall  be  made  good  by  an  additional  per- 
centage upon  the  premiums,  \yhich  the  members  shall  be  bound 
respectively  to  contribute  and  pay  to  the  managers.  But  if  the 
premiums  realized  shall  exceed  the  losses  and  expenses  incurred, 
then,  and  in  that  case,  the  surplus  shall  be  divided  among  the 
members  rateably,  according  to  the  amount  of  premiums  con- 
tributed by  them  respectively. 

8th.  That  in  order  to  provide  for  the  payment  of  losses  as  they 
may  happen  in  the  course  of  the  year,  the  managers  shall  be 
entitled,  and  are  liereby  empowered,  to  levy  quarterly  collections  of 
one-fourth  part  of  the  fixed  annual  premium,  payable  in  advance, 
by  draft,  at  sixty  days  respectively,  from  the  20th  day  of  February, 
May,  August,  and  November. 

20th.  That  in  case  of  loss  the  owner  shall  be  liable  for  the  amount 
of  estimated  annual  premium  only ;  he  shall  not  be  liable  for  extra 
calls,  nor  entitled  to  any  return  of  premium. 

The  defendant  insured  his  ship  Helen  on  February  20th,  1863, 
in  the  association,  in  the  sum  of  5007.  The  ship  belonged  to  the 
class  A  E,  and  the  annual  premium  amounted  to  457.,  being  calcu- 
lated at  the  rate  of  9  per  cent.  During  the  year  1863-4  the  whole 
annual  premium  was  paid  in  four  equal  quarterly  instalments,  all 
subsequentiy  to  the  issuing  of  the  policy.  During  the  year  1864-5 
three  calls  were  made  and  paid,  amounting  in  the  whole  to  607. 
On  the  9th  of  February,  1865,  a  fourth  call  was  made  of  two- 
fifth  parts  of  the  annual  premium,  or  187.,  which  the  defendant 
refused  to  pay,  and  it  was  to  recover  this  that  the  present  action 
was  brought 

The  losses  in  respect  of  which  all  the  above  calls  were  made 
occurred  during  the  year  of  insurance,  1863-4,  and  the  amount  had 
been  paid  by  the  plaintiffs  to  the  assured  who  had  sustained  them. 

The  questions  for  the  opinion  of  the  Court  were  : 

1st.  Whether  the  plaintiffs  were  conclusively  bound  by  the 
acknowledgment  of  the  receipt  of  20  per  cent,  as  appearing  on 
the  face  of  the  policy  ? 

2nd.  Whether  on  the  true  construction  of  the  policy  and  rules 
of  association  of  the  Temperance  and  General  Marine  Association, 
and  the  power  of  attorney  relating  thereto,  the  plaintiffs  were 
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entitled  to  recover  the  amount  of  the  call  made  February  the  9tb, 
1865  ?  Gbay 

3rd.  Whether  the  plaintiffs  were  entitled  to  recover  the  amount      gimon. 
referred  to  in  the  last  question  as  money  paid  ? 

Cohen,  for  the  plaintiffs.  The  real  question  is,  whether  the 
defendant's  liability  as  a  member  of  the  association  is  limited  by  the 
words  in  the  policy  "  twenty  pounds  per  centum  "  to  20  per  cent  on  the 
sum  for  which  his  ship  was  insured.  The  rules  of  the  association 
contain  no  such  restriction ;  and  if  there  be  a  discrepancy  between 
the  rules  and  the  policy,  the  former  should  prevail,  because  they  have 
been  specially  prepared  for  the  association,  while  the  policy  is  an 
ordinary  Lloyd's  policy  and  not  altogether  adapted  to  the  purpose  for 
which  it  is  used :  see  Duer  on  Insurance,  p.  166.  According  to  the  1st 
rule,  the  members  insure  one  another's  ships  against  all  losses  and 
perils,  and  no  limitation  is  mentioned ;  and  in  case  of  bankruptcy  the 
sum  due  from  the  bankrupt  is  to  be  borne  rateably  by  the  solvent 
members ;  a  provision  which  might  involve  the  payment  of  more  than 
20  per  cent,  on  the  sum  insured  by  them.  The  6th  rule  specially 
provides  that  the  members  shall  be  bound  to  make  good,  in  propor- 
tion to  the  amount  of  their  premium,  any  deficiency  in  the  fund 
formed  by  the  premiums  for  the  payment  of  losses.  The  words  in 
the  policy  must  be  interpreted  consistently  with  these  rules.  In 
the  21st  rule  it  is  provided  that  in  case  of  total  loss  the  owner  shall 
be  liable  for  the  amount  of  the  eBtimated  annual  premium.  This  is 
not  the  premium  made  payable  by  rule  3,  which  is  called  **the 
fixed  annual  premium ;"  it  may  be  that  it  is  this  which  is  settled 
by  the  policy  at  20  per  cent,  policies  being  usually  framed  with 
special  reference  to  a  total  loss ;  and  the  only  effect  of  the  words 
in  that  case  would  be  that,  in  case  of  total  loss,  the  person  insured 
would  only  be  entitled  to  receive  80  per  cent  of  the  sum  insured. 

The  more  probable  explanation  of  the  words,  however,  is  that 
they  were  put  in  to  comply  with  35  Geo.  3,  c.  63,  s.  11,  which 
requires  that  the  rate  of  insurance  should  be  stated  in  a  policy, 
and  that  they  have  no  distinct  meaning.  The  premiums  in 
such  policies  are  stated  in  Marshall  on  Insurance,  p.  35,  to  be 
only  nominal  Any  limitation,  such  as  is  contended  for  by  the 
defendant,  would-be  unreasonable,  because,  as  the  losses  are  to  be 
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18GG  paid  as  soon  as  they  are  kno^vn,  the  first  losses  would  be  paid  in 
(iRAY  ful'j  anJ  the  owners  of  ships  lost  late  in  the  year  might  receive 
Gr3%N  nothing.  Moreover,  it  wonld  give  an  advantage  to  inferior  ships, 
as  tliey  would  have  to  pay  only  11  per  cent,  in  addition  to  the 
premium,  instead  of  15  per  cent.  Whatever  is  the  interpretation 
of  the  policy  and  the  rules,  the  plaintiffs  have  a  right  to  recover 
from  their  principals  this  money,  which  it  is  admitted  they  have 
paid,  the  power  of  attorney  under  which  they  acted  having  been 
unlimited ;  and  the  plaintiffs  must  recover  it  back  from  the  persons 
to  whom  it  w£is  paid,  if  it  was  not  really  due  to  them. 

Lewers,  for  the  defendant.  A  meaning  must  be  given  if  possible 
to  tlie  words  "  twenty  pounds  per  centum."  They  are  the  only  con- 
sideration for  the  insurance,  and  to  expunge  them  is  to  do  violence  to 
the  whole  policy.  A  reasonable  interpretation  is,  that  they  fix  the 
amount  which  the  defendant  promises  to  pay,  if  necessary,  and  the 
limit  therefore  of  his  liability.  If  there  were  no  limit  fixed,  the 
defendant  might  have  to  pay  more  than  the  whole  value  of  his  ship, 
and  no  one  therefore  would  insure.  Any  sum  paid  by  the  managers 
beyond  what  would  amount  to  20  per  cent,  on  the  sums  insured, 
was  therefore  a  payment  ultra  vires,  and  they  cannot  recover  it  from 
the  members.  This  interpretation  gives  no  advantage  to  inferior 
ships,  it  only  pufg  all  ships  on  an  equality  in  the  extreme  case  of 
the  calls  on  all  ships  amounting  to  the  full  amount  payable  in 
respect  of  them.  The  case  of  bankruptcy  may  perhaps  be  excep- 
tional, and  the  solvent  members  liable,  under  the  express  terms 
of  the  Ist  rule,  to  pay  beyond  the  sum  named  in  the  policy. 

Cohen,  in  reply. 

Erle,  C.J.  I  am  of  opinion  that  our  judgment  should  be  for  the 
plaintiffs.  The  action  is  brought  by  the  managers  of  a  marine  mutual 
insurance  society,  who  have  settled,  as  they  were  authorized  to  do, 
cei  tain  claims  against  the  society,  and  they  sue  one  of  the  members 
of  the  society  for  his  share  of  the  advances  so  made.  The  sum 
claimed,  together  with  what  the  defendant  has  already  paid,  wiU 
amount  to  more  than  20  per  cent,  upon  the  sura  for  which  the 
defendant  is  insured  in  the  society ;  and  the  question  is,  whether  his 
liability  is  limited  to  that  amount  ?  On  looking  at  the  whole  of  the 
policy,  I  find  that  the  members  mutually  insure  one  another  to  iho 
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full  extent,  and  there  is  nothing  in  the  rules  of  the  society  to  shew  that  1866 
their  liability  is  limited ;  on  the  contrary,  Mr.  Cohen  has  shewn  very  gbat 
clearly  that  the  party  who  framed  them  intended  that  the  assured  gimon. 
should  recover  in  case  of  loss  at  least  80  per  cent  of  the  sum  insured. 
The  only  thing  which  the  defendant  contends  is  inconsistent  with 
this,  are  the  words  at  the  bottom  of  the  policy,  '^  twenty  pounds  per 
centum."  These  words  stand  by  themselves,  unconnected  with  any- 
thing else;  and  Mr.  Lowers  contends  that  they  mean  that  the 
insurers  limit  their  liability  to  that  amount  I  do  not  see  how  such 
a  meaning  can  be  obtained  from  the  words  themselves,  and  there  is 
nothing  in  the  rules  of  the  policy  to  lead  us  to  give  such  a  meaning 
to  the  words,  unless  it  is  their  necessary  signification.  This  being 
so,  it  appears  there  is  an  act  (35  Geo.  3,  c  63,  s.  11)  which  requires 
that  every  policy  of  insurance  shall  state  the  rate  of  insurance ;  and 
it  would  seem  from  Marshall  on  Insurance  that  the  naming  of  any 
sum  is  a  suOBcient  compliance  with  the  statute,  even  though  it  has 
no  other  meaning.  This,  therefore,  seems  to  afford  a  reasonable 
explanation  of  the  words. 

The  power  of  attorney  given  to  the  managers  is  entirely  con- 
sistent with  this  view^  and  inconsistent  with  that  contended  for  by 
the  defendant 

WiLLES,  J.  I  am  of  the  same  opinion.  The  liability  of  the 
members  of  a  mutual  insurance  society  depends  usually  on  the  rules 
of  the  society  and  not  on  the  policy,  though  it  has  been  con- 
sidered as  questionable  since  Bromley  v.  Williams  (1)  whether  the 
issuing  of  a  policy  is  not  necessary  for  the  purpose  of  giving  a 
right  of  action  against  the  members.  I  concur  in  thinking  that 
the  insertion  of  the  words  "twenty  pounds  per  centum"  may 
be  accounted  for  by  the  desire  to  escape  the  question  whether  a 
policy  of  insurance  issued  by  such  a  society  comes  within  the  scope 
of  35  Geo.  3,  c.  63,  s.  11.  To  avoid  that  question  it  was  necessary 
either  to  put  in  some  nominal  premium,  or  to  state  what  the  pre- 
mium really  was.  If  the  society  had  used  a  policy  of  their  own, 
they  would  have  probably  done  the  latter,  but  as  they  used  a  Lloyd's 
policy,  which  was  not  in  all  respects  suited  to  their  purposes, 
they  put  in  a  nominal  premium,  which  happens  to  be  20  per  cent 

(1)  32  Beav.  177;  32  L.  J.  (CL)  716. 
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If  this  be  not  the  explanation,  and  if  some  effect  must  be  given 
Gray  to  the  words,  there  are  two  ways  of  doing  so— one  by  holding  that 
GinoK  ^^  ^®  ^^®  ^^^^  amount  of  premium  to  be  allowed  by  way  of  deduc- 
tion by  the  member  in  case  his  vessel  is  lost,  and  the  other  that  it 
is  the  limit  of  the  amount  of  contribution  to  which  the  member 
may  be  liable.  I  think  the  former  interpretation  the  better,  for 
when  the  underwriter  fixes  a  h'mit  to  his  liability,  he  does  so  at 
the  end  of  the  policy ;  while  here,  after  the  words  "  twenty  pounds 
per  cent.,"  we  have  the  words  "  every  member  bearing  his  equal 
proportion  according  to  the  sums  mutually  insured  therein,"  which 
seem  inconsistent  with  any  previous  limitation  of  the  underwriter  s 
liability.  The  former  meaning  is  one  of  which  the  words  will 
admit,  and  amounts  to  saying  that  the  sum  the  insured  shall 
receive  in  case  of  loss  shall  be  limited  to  80  per  cent,  on  the  sum 
named  in  the  policy. 

Whether,  therefore,  the  words  are  to  receive  any  interpreta- 
tion or  not,  the  plaintiff  is  entitled  to  our  judgment^  unless  there 
is  something  else  in  the  instrument  to  support  the  defendant's 
views.  So  far  from  this,  however,  Mr.  Lewers  had  to  admit  that  the 
first  rule  mentioned  one  case  in  which  the  insured  might  be  liable 
to  pay  more  than  20  per  cent,  on  the  sum  insured  by  him,  and  by 
the  sixth  rule  the  members  are  bound  respectively  to  make  good 
any  deficiency  in  the  fund  for  the  payment  of  losses  by  paying  an 
additional  percentage  on  their  premiums.  Therefore  I  not  only 
do  not  find  the  limitation  contended  for  by  the  defendant  in  the 
policy,  but  I  find  no  mention  of  it  in  the  rules  which  are  the 
foundation  of  the  whole  transaction.  I  do  not  think  that  the 
absence  of  such  limitation  really  involves  the  insurers  in  any 
undue  risk,  both  because  the  risk  is  limited  in  any  case  to  the 
defendant's  proportion  of  the  whole  sum  insured,  and  that  by  the 
rules  cannot  exceed  a  certain  amount,  and  still  more,  because  of  the 
extreme  improbability  that  any  large  number  of  the  ships  should 
be  lost  together.  In  the  case  of  Bromley  v.  Williams  (1)  there 
appears  to  have  been  a  liability  as  great  as  in  the  present  case. 

Byles,  J.  I  should  have  thought  that  the  assured,  in  case  of 
loss,  was  entitled  to  recover  the  whole  amount  insured,  with  this 

(1)  32  Beav.  177 ;  32  L.  J.  (Ch.)  716. 
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limitation,  that  the  amount  which  each  of  the  members  was  liable 
to  contribute  should  not  on  the  whole  exceed  20  per  cent,  on  his 
insurance.  But  I  do  not  feel  8u£5ciently  clear  upon  the  point  to 
express  a  different  opinion  from  the  rest  of  the  Court 

KEATma,  J.    I  entirely  concur  in  the  reasons  given  by  my 

Brother  Willes.    It  is  impossible  that  the  rules  which  were  agreed 

to  specially  by  the  parties  themselves  should  have  no  reference  to 

such  a  limitation  as  that  contended  for  by  the  defendant,  if  it 

existed.     If  I  thought  the  words  were  put  into  the  pohcy  for 

any   other  reason  than  to  get  rid  of  the  effect  of  the   statute 

35  Geo.  3,  c.  63,  s.  11,  I  should  be  inclined  to  give  them  the 

meaning  suggested  by  Mr.  Cohen. 

Judgment  for  the  plaintiffs. 

Attorneys  for  plaintiffs :  Elmslie,  Forsyth,  &  Sedgwick. 
Attorney  for  defendant :  Bichard  Walthew. 


1866 


Gbat 
GiBBOir. 


YOUNG  AND  Anotheb  v.  MATTHEWS. 
Vendor  and  Purchaser — Bargain  and  Sals — Property  in  Goods. 

It  depends  on  the  intention  of  the  parties  whether  the  property  in  goods^  to 
which  something  remains  to  be  done  before  they  are  ready  to  be  delivered,  passes 
to  a  buyer  at  the  time  of  the  sale  or  on  the  completion  of  the  goods. 

A.,  a  brickmaker,  who  was  in  embarrassed  circumstances,  sold  to  6.,  to  whom 
he  was  largely  indebted,  a  large  quantity  of  bricks.  R  sent  an  agent  to  the 
brickfield  with  an  order  for  the  delivery  of  the  bricks,  and  A.'s  foreman  told  him 
he  was  ready  to  commence  delivering  them  if  a  man,  who  was  in  possession  under 
a  distress  put  in  by  the  landlord,  was  paid  out,  and  he  pointed  out  three  clamps, 
one  consisting  of  finished  bricks,  a  second  of  bricks  still  burning,  and  a  third  of 
bricks  moulded  but  not  burnt,  as  those  from  which  he  should  make  the  delivery. 
A.  having  become  bankrupt,  the  landlord  sold  some  of  the  bricks,  and  B.  sold  the 
remainder  to  C,  who  removed  them.    In  an  action  of  trover  by  the  assignees  of 

A.  against  G.  for  the  bricks : — 

Held^  that  the  conduct  of  A.'s  foreman  was  a  sufficient  appropriation  of  the 
bricks,  and  that  the  property  in  the  whole  of  them,  though  unfinished,  passed  to 

B.  at  the  time,  such  having  been  apparently  the  intention  of  the  parties. 

Trover  for  bricks. 
Pleas,  not  guilty,  and  not  possessed. 

This  case  was  tried  before  Erie,  C.  J.,  at  the  sittings  for  London, 
after  last  Trinity  Term,  when  the  following  facts  were  proved : — 


Kov.  3. 


V. 

MAOTHXW8. 


128  OOUBT  OP  COMMON  PLEAS.  [L.  K 

1866  The  plaintiffs  were  the  assignees  of  Moxon,  a  bankrupt.    Moxon 

YoTOQ  was  a  builder  and  brickmaker,  and  in  the  early  part  of  1865  had 
drawn  several  bills  of  exchange  on  one  Northen,  who  had  accepted 
them  for  his  accommodation.  When  the  bills  became  due  Moxon 
was  unable  to  pay  them,  and  agreed  to  sell  Northen  1,300,000 
bricks,  and  an  invoice  of  them  was  made  out  to  him. 

Northen  sent  an  agent  to  the  brickfield  with  an  order  from 
Moxon  for  the  delivery  of  the  bricks,  and  Moxon's  foreman  then 
stated  that  the  ecclesiastical  commissioners,  who  were  the  owners 
of  the  field,  had  put  in  a  distress  for  rent,  but  that  if  the  man 
in  possession  were  paid  out,  he  should  be  ready  to  deliver  the 
bricks,  and  he  pointed  out  three  clamps  from  which  he  should 
make  the  delivery,  of  which  one  consisted  of  finished  bricks,  a 
second  was  still  burning,  and  the  third  consisted  of  bricks  which 
had  been  moulded  but  not  burnt.  Northen's  agent  then  said, 
"  Do  I  clearly  understand  that  you  are  prepared,  and  will  hold  and 
deliver  this  said  quantity  of  bricks  ?"  and  Moxon's  foreman  said, 
"Yes."  Subsequently,  on  November  24,  1865,  Moxon  became 
bankrupt,  and  the  ecclesiastical  commissioners  then  sold,  under 
the  distress,  sufficient  bricks  to  cover  the  rent,  and  Northen  after- 
wards sold  the  remainder  to  the  defendant^  who  removed  them 
from  the  field. 

A  verdict  was  found  for  the  defendant,  and  leave  was  reserved 
to  the  plaintiffs  to  move  to  enter  the  verdict  for  them,  on  the 
ground  that  there  was  no  such  appropriation  of  the  goods  as  to 
pass  the  property  in  them  under  the  contract  of  sale. 

Brown,  Q.C,,  moved  for  a  rule,  pursuant  to  the  leave  reserved, 
and  contended  that  the  property  in  the  bricks  could  not  have 
passed  to  Northen  at  the  time  of  the  sale,  nor  at  the  interview 
with  Moxon's  foreman,  something  more  remaining  to  be  done 
before  the  bricks  would  be  ready  for  delivery.  He  cited  Buffg  v. 
MineU.  (1) 

[WiLLES,  J.,  referred  to  Acraman  v.  Morrice.  (2)] 

Erle,  CJ.  I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.    The  question  is,  whether  the  property  in  the  bricks  passed 

(1)  11  East,  210.  (2)  8  C.  B.  449  j  19  L.  J.  (C.P.)  57. 
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to  Northen  or  not,  and  in  determining  this  we  are  to  look  at  the 
intention  of  the  parties.  It  is  very  material  that  Northen  had  yo^ 
made  large  advances  to  Moxon,  and  when  the  latter  became  embar-  __  ^ 
rassed  he  might  well  wish  to  have  all  he  could  appropriated  to  him. 
The  well-known  general  rule,  that  the  property  does  not  pass  to 
the  buyer  while  anything  remains  to  be  done  by  the  seller,  either 
to  complete  the  goods  or  to  ascertain  the  price,  does  not  therefore 
apply  to  the  present  case.  There  is  no  doubt  that  the  parties 
could  pass  the  property  in  all  the  bricks,  whether  finished  or  not, 
if  such  was  their  intention ;  and  what  passed  amounted  to  this : 
Northen's  agent  said,  ''Are  all  these  appropriated  to  my  prin- 
cipal 7'  and  the  seller's  agent  said,  "  Yes."  Even  if  this  were  not 
80,  it  might  be  contended,  on  the  authority  of  Langton  v.  War- 
ing (1),  that  the  defendant  had  an  equitable  right  to  the  goods  as 
a  security  for  the  price  he  had  paid  for  them;  and  that  the 
assignees,  who  must  have  an  equitable  as  well  as  legal  title, 
cannot  therefore  recover.  Under  the  circumstances,  however,  it  is 
imnecessary  to  decide  this. 

WiLLES,  J.    I  am  of  the  same  opinion. 

Btles,  J.  This  is  not  like  a  sale  of  unascertained  goods ;  the 
goods  were  ascertained  and  pointed  out,  though  not  finished ;  and 
it  appears  to  have  been  the  intention  of  the  parties  that  the  pro- 
perty in  them  should  pass  to  Northen. 

•  Eeating,  J.,  concurred. 

Bule  refused. 

Attorneys  for  plaintiffs :  Ashunl  &  Co. 

(1)  18  C.  B.  (N.  S.)  315. 
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1866  [IN  THE  EXCHEQUER  CHAMBER.] 
Nov.  29. 
■ THE  EARL  OF  SHREWSBURY  and  Anothkb  v.  KEIGHTLEY 

AND  OthEBS. 


Conatrv^um^^Frivate  Estate  Act — Power  of  Leasing — Mode  of  Enjoyment, 

By  a  private  act  of  6  Geo.  1,  c.  xxix.,  pasaed  in  1720  for  the  purpose  of  con- 
firming a  prior  settlement,  the  Shrewsbury  estates  were  limited  to  the  issue  of  the 
settlor  as  they  should  succeed  to  the  earldom ;  and  the  act  contained  powers  for 
each  snccessiye  tenant  for  life  or  in  tail  to  lease  all  or  any  part  of  the  lands  for  threes 
lives  or  twenty-one  years,  or  for  any  term  of  years  determinable  on  three  lives,  bo- 
bs there  should  be  reserved  and  made  payable  by  every  such  lease  the  usual  and 
accustomed  yearly  rents,  boons,  and  services,  with  a  proviso  for  re-entry  for  non- 
payment. 

By  a  subsequent  act,  passed  in  1803,  certain  outlying  portions  of  the  estate 
were  conveyed  to  trustees,  **  for  ever  freed,  released,  and  discharged,  and  absolutely 
acquitted,  exempted,  and  exonerated,  of  and  from  all  and  every  the  uses,  trusts^ 
estates,  entails,  remainders,  charges,  powers^  provisoes,  limitations,  and  agreements 
in  and  by  the  settlement  and  the  act  of  1720  respectively  created,  limited,  pro- 
vided, and  declared  of  and  concerning  the  same  hereditaments  and  premises,  or 
any  of  them,  except  only  such  leases  as  had  been  theretofore  made  and  granted  of 
the  same  in  pursuance  of  the  powers  contained  in  the  said  settlement  and  act,**  ia 
trust  to  sell,  and,  on  payment  of  the  purchase  money,  to  convey  the  same  to  the 
purchasers  ''freed  and  discharged,  and  acquitted,  exempted,  and  exonerated  as 
aforesaid," — ^the  proceeds  of  such  sales  to  be  laid  out  in  the  purchase  of  other  lands, 
to  be  subject  to  the  same  uses,  &c.,  as  the  lands  so  sold. 

By  the  7th  section  of  the  act  of  1803  it  was  enacted  and  declared,  that, ''  in  the 
meantime  and  until  the  said  manors,  lands,  &c.,  thereby  directed  to  be  sold,  should 
be  sold  in  pursuance  of  the  trusts  aforesaid,  the  same  premises  respectively  should 
be  held,  possessed,  and  eu  joyed,  and  the  rents,  issues,  and  profits  thereof  should  be 
had,  received,  and  taken  by  and  be  applied  to  and  for  the  benefit  of  such  person 
and  persons  as  would  have  been  entitled  thereto^  and  ought  to  have  held,  possessed, 
or  enjoyed  and  received  the  same  respectively  in  case  that  act  had  not  been  made.'** 

No  flale  was  effected  under  the  powers  conferred  by  this  act:  and  in  1838  the 
then  earl  granted  to  one  Pirn  a  lease  of  a  portion  of  the  land  so  vested  in  the- 
trustees  for  sale,  for  ninety-nine  years,  provided  three  persons  named,  or  either  of 
them,  should  so  long  live,  at  the  yearly  rent  of  301.,  Pim  covenanting  to  lay  out 
10007.  in  building  on  the  land  within  five  years  :— 

Held  by  the  Exchequer  Chamber, — affirming  the  judgment  of  the  Court  of 
Common  Pleas,— that  the  earl  had  no  power  to  lease  the  land  in  question  so  as  to 
bind  succeeding  tenants  in  tail  of  the  Shrewsbury  estates. 

Ejectment  for  lands  in  the  township  of  Oxton,'  in  the  parish  of 
Woodchurch,  in  the  county  of  Chester. 
The  cause  came  on  for  trial  before  Williams,  J.,  at  the  Chester 
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spring  assizes,  1864,  when  a  verdict  was  found  for  the  plaintiffs,  1866 

subject  to  the  following  case : —  eablof 

1.  Charles,  Earl  and  Duke  of  Shrewsbury,  being  seised  in  his  S«™^ 
demesne  as  of  fee  of  the  whole  of  the  township  of  Oxton,  in  the  Ketghtlbt. 
county  of  Chester,  by  indentures  of  lease  and  release  dated  the 

30th  and  31st  of  October,  1700,  settled  the  said  township  with 
other  lands,  after  his  own  death  and  failure  of  his  issue,  and  after 
other  uses  not  necessary  to  be  here  mentioned,  and  since  deter- 
mined, to  the  use  of  George  Talbot  for  life,  remainder  to  the  first 
and  other  sons  of  the  said  George  Talbot  successively  in  tail  male ; 
remainder  to  John  Talbot  for  life,  remainder  to  his  first  and  other 
sons  successively  in  tail  male ;  remainder  to  Sir  John  Talbot  for 
life,  remainder  to  his  first  and  other  sons  successively  in  tail 
male;  with  reversion  to  the  said  Charles^  Earl  and  Duke  of 
Shrewsbury,  in  fee;  and  the  settlement  contaiaed  powers  of 
jointuring  and  leasing. 

2.  On  the  1st  of  February,  1717,  the  duke  died,  having  by  his 
will,  dated  the  19th  of  July,  1712,  devised  other  estates  to  the 
uses  of  the  settlement  of  1700,  and  leaving  his  cousin  Gilbert, 
Earl  of  Shrewsbury,  his  heir-at-law. 

3.  By  indentures  of  lease  and  release  dated  the  Srd  and  4th  of 
March,  1718  (being  the  settlement  on  the  marriage  of  George 
Talbot  and  Mary  Fitzwilliam),  Gilbert,  Earl  of  Shrewsbury,  and 
certain  other  persons,  according  to  their  respective  interests,  con- 
veyed (inter  alia)  the  said  township,  after  the  determination  of 
certain  estates  therein  (which  have  long  since  determined),  to  the 
use  of  George  Talbot  for  life,  remainder  (subject  to  a  jointure  rent- 
charge)  to  the  use  of  the  first  and  other  the  sons  of  George  Talbot 
by  the  said  Mary  FitzwiUiam,  in  tail  male  successively,  remainder 
to  his  first  and  other  sons  by  any  after-taken  wife  successively  in 
tail  male ;  remainder  to  John  Talbot  for  life,  remainder  to  his  first 
and  other  sons  successively  in  tail  male ;  and  the  settlement  con- 
tained powers  of  jointuring  and  of  leasing. 

4.  By  the  Shrewsbury  Estate  Act,  1720, 6  Gteo.  1,  c.  zxix.,  the  said 
marriage  settlement,  and  all  the  uses  therein  limited,  were  ratified 
and  confirmed. 

5.  By  s.  2  of  that  act  it  was  enacted  that,  after  the  decease 
of  George  Talbot  and  John  Talbot,  and  failure  of  issue  male  of 
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1866  their  respective  bodies  (which  eyents  have  happened),  certain 
EABL07  lands  formerly  of  the  said  duke,  including  the  said  township, 
SHBBWflBDBT  gj^^^^  |jg  j^jj^j  jemain  to  the  use  of  Gilbert,  Earl  of  Shrewsbury, 
Keiokelet.  fQp  lifg^  remainder  to  his  first  and  other  sons  in  tail  male ;  re- 
mainder to  the  use  of  all  and  every  person  and  persons,  being 
issue  male  of  the  body  of  John,  the  first  Earl  of  Shrewsbury,  to 
whom  the  title,  honour,  and  dignity  of  Earl  of  Shrewsbury  should, 
after  the  decease  of  Gilbert,  Earl  of  Shrewsbury,  George  Talbot, 
and  John  Talbot,  without  issue  male  of  their  respective  bodies,  by 
virtue  of  the  letters-patent  of  creation  of  the  said  earldom,  descend 
and  come,  seyerally  and  successively  one  after  another,  as  they 
and  every  of  them  should  succeed  to  and  inherit  the  said  earldom, 
and  of  the  several  and  respective  heirs  male  of  the  body  and  bodies 
of  all  and  every  such  persons  issuing,  to  attend  and  wait  upon  the 
said  earldom,  and  to  be  annexed  to  and  descend  with  the  same : 
and  the  act  contained  powers  to  charge  portions  and  other  sums, 
and  to  jointure,  and  a  restriction  on  alienation  of  the  estates. 

6.  By  8. 10  of  the  act  it  was  enacted  that  it  should  be  lawfdl  to 
and  for  all  and  every  person  and  persons  to  whom  the  said  heredi- 
taments and  premises  were  limited  by  the  said  act  successively 
as  aforesaid,  by  any  deed  or  writing  by  them  respectively  to  be 
signed  in  the  presence  of  two  witnesses,  to  demise  or  lease  all  ot 
any  parts  of  the  said  hereditaments  and  premises  whereof  the  per- 
son making  such  lease  should  be  actually  possessed,  to  any  person 
or  persons,  in  possession,  and  not  in  reversion,  for  the  term  of 
three  lives  or  twenty-one  years,  or  for  any  term  or  number  of  years 
determinable  upon  the  death  or  determination  of  three  lives,  so 
as  upon  all  and  every  such  lease  and  leases  there  should  be  reserved 
and  made  payable  yearly  during  the  continuance  thereof  the  usual 
and  accustomed  rents,  boons,  and  services  for  the  same,  with  power 
of  re-entry  for  non-payment  thereof,  and  with  the  usual  provision 
as  to  a  counterpart  of  such  leases. 

7.  At  the  time  of  the  passing  of  the  next  stated  act,  Greorge 
Talbot,  and  Gilbert,  Earl  of  Shrewsbury,  were  dead ;  and  the  title 
of  Earl  of  Shrewsbury  and  the  aforesaid  hereditaments  and  premises 

•  had  descended  to  Charles,  fifteenth  Earl  of  Shrewsbury,  who  was 
grandson  and  heir  male  of  the  body  of  the  said  George  Talbot  by 
the  said  Mary,  his  wife. 
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a  By  an  act  passed  in  1803  (43  Geo.  3,  c.  xl.),  intituled  "An  1866 
act  for  vesting  part  of  the  settled  estates  of  the  Right  Honourable  eablov 
CJharles,  Earl  of  Shrewsbury,  in  the  counties  of  Salop,  Chester,  Shrb^sburt 
Berks,  Wilts,  and  Oxford,  in  trustees  to  be  sold,  and  for  laying  out  Keighti.kt. 
the  moneys  to  arise  by  such  sale  in  the  purchase  of  other  lands  to 
be  settled  in  lieu  thereof  to  the  same  uses  and  subject  to  the  same 
restrictions," — after  recitals  shewing  the  purposes  of  the  act,  it  was 
enacted  that  certain  hereditaments  including  the  township  of  Ozton 
limited  and  settled  by  the  indentures  of  the  3rd  and  4th  of  March, 
1718,  and  the  Shrewsbury  Estate  Act,  1720,  and  mentioned  in  the 
now  stating  act  should,  from  and  after  the  passing  of  the  Shrewsbury 
Estate  Act^  1803,  be,  and  the  same  were  thereby  vested  in  and 
settled  upon  Thomas  Wright  and  Charles  ConoUy,  Esqs.,  their  heirs 
and  assigns  for  ever,  freed,  released,  and  discharged,  and  absolutely 
acquitted,  exempted,  and  exonerated  of  and  from  all  and  every  the 
uses,  trusts,  estates,  entails,  remainders,  charges,  powerq,  provisoes, 
limitations,  and  agreements  in  and  by  the  said  indentures  of  settle- 
ment of  the  30th  and  31st  of  October,  1700,  the  said  will  of  the 
said  Charles,  Duke  of  Shrewsbury,  the  said  indentures  of  the  3rd 
and  4th  of  March,  1718,  and  the  said  Shrewsbury  Estate  Act, 
1720,  respectively  created,  linuted,  provided,  and  declared  of  and 
concerning  the  same  hereditaments  and  premises,  or  any  of  them, 
except  only  such  leases  as  had  been  theretofore  made  or  granted 
of  the  same  respectively  in  pursuance  of  the  powers  contained  in 
the  said  setUement  and  act  of  parliament;  upon  trust  that  they, 
the  said  Thomas  Wright  and  Charles  Conolly,  should  with  all 
convenient  speed,  with  the  consent  and  approbation  of  the  said 
Charles,  then  Earl  of  Shrewsbury,  to  be  testified  by  some  writing 
under  his  hand,  and,  after  his  decease,  then  with  the  consent  of  the 
person  or  persons  who  should  then  be  in  possession  of  the  said 
estates  respectively  by  virtue  of  the  limitations  before  mentioned, 
sell  and  dispose  of  the  said  hereditaments  and  premises  so  by  the 
said  act  of  1803  vested  in  them  as  aforesaid,  either  together  or  in 
parcels,  by  public  sale  or  private  contract,  unto  any  person  or 
persons  who  should  be  willing  to  become  the  purchaser  or  pur- 
chasers thereof,  for  the  best  price  that  could  be  reasonably  gotten 
for  the  same,  and,  upon  payment  of  the  purchase  moneys  for  which 
the  said  hereditaments  and  premises  should  be  sold,  should  convey 
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1866       and  assure  the  same  respectively  unto  and  to  the  use  of  the  pur- 
Eablof     chasers,  their  heirs  and  assigns  respectiyely,  or  as  they  should 
SHBBWBBcmr  ^ij^t  or  appoint,  freed  and  discharged,  and  acquitted,  exempted, 
Kdghtxbt.  and  exonerated  as  aforesaid.    The  act  also  provided  for  the  re- 
investment of  the  proceeds  of  such  sales  in  the  purchase  of  other 
estates,  to  be  settled  to  the  same  uses,  and  subject  to  the  same 
powers  as  the  lands  which  had  been  sold. 

9.  By  the  7th  section  of  the  Shrewsbury  Estate  Act^  1803,  it 
was  enacted  that  in  the  meantime,  and  until  the  said  heredita- 
ments and  premises  by  the  act  directed  to  be  sold  should  be  sold 
in  pursuance  of  the  trusts  aforesaid,  the  same  premises  respectively 
should  be  held,  possessed,  and  enjoyed,  cmd  the  rents,  issues,  and 
profits  thereof  should  be  had,  received,  and  taken  by  and  be 
applied  to  and  for  the  benefit  of  such  person  as  would  have  been 
entitled  thereto,  and  ought  to  have  possessed  or  enjoyed  and  re- 
ceived the  same  respectively,  in  case  the  last-mentioned  act  had 
not  been  mMe. 

10.  The  8th  section  of  the  act  conferred  powers  of  appointing 
new  trustees. 

11.  Lord  Dynevor  (one  of  the  plaintiffs)  was  duly  appointed,  and 
is  now  the  sole  surviving  trustee  of  the  act ;  and  the  lands  for  the 
recovery  of  which  this  action  is  brought  are  now  vested  in  him  as 
such  trustee,  but  subject  to  the  lease  (of  the  2nd  of  February,  1838) 
hereinafter  mentioned,  in  case  the  same  is  valid  and  subsisting. 

12.  These  lands  have  not,  nor  has  any  part  thereof,  ever  been 
sold  under  the  provisions  of  the  said  act. 

13.  By  indenture  of  lease  made  the  2nd  of  November,  1880 
(which  for  the  purposes  of  the  case  is  admitted  to  have  been  exe- 
cuted and  perfected  in  conformity  with  the  powers  contained  in  the 
act  of  1720,  save  in  so  far  as  herein  appears  to  the  contrary),  John, 
Earl  of  Shrewsbury,  being  then  heir  male  of  the  body  of  the  second 
son  of  George  Talbot  (whose  first  son  had  died  without  leaving  any 
issue  male),  son  of  Gilbert  Talbot  in  the  Shrewsbury  Estate  Act, 
1720,  mentioned,  demised  eighty  acres  in  the  township  of  Oxton 
(part  of  which  are  the  lands  sought  to  be  recovered  in  this  action) 
to  Samuel  Ackerley,  for  ninety-nine  years  from  the  2nd  of  Novem- 
ber, 1830. 

14.  By  indenture  of  lease  of  the  2nd  of  February,  1838  (executed 
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^nd  perfected  in  like  manner),  the  said  John,  Earl  of  Shrewsbury,        1866 
in  consideration  of  the  surrender  of  the  lease  of  the  2nd  of  No-    '£abl  of 
vember,  1830,  demised  seventy-eight  acres  in  the  township  of    ^^^^^^ 
Oxton  (which  are  the  lands  sought  to  be  recovered  in  this  action)  Keiohtlby. 
to  Joseph  Bobinson  Fim  for  ninety-nine  years,  if  three  persons 
named  in  the  said  lease,  or  either  of  them,  should  so  long  live,  at 
the  yearly  rent  of  302. ;  Fim  covenanting  to  lay  out  100021  in 
building  on  the  said  land  within  five  years. 

15.  One  of  the  three  persons  named  in  the  last-mentioned  lease, 
upon  whose  deaths  the  same  is  determinable,  is  still  living. 

16.  On  the  9th  of  November,  1852,  John,  Earl  of  Shrewsbiiry, 
^ed  without  leaving  any  male  issue,  and  thereupon  Bertram 
Arthur,  the  seventeenth  and  last  Earl  of  Shrewsbury,  succeeded 
to  the  title  and  estates  annexed  to  it.  He  died  a  bachelor  on 
the  10th  of  August,  1856,  and  thereupon  the  issue  male  of  George 
Talbot^  on  whom  the  estates  -were  by  the  settlement  of  the  Duke 
of  Shrewsbury  and  by  the  act  of  1720  settled  in  tail  male,  became 
extinct ;  and  thereupon  (upon  fiedlure  and  in  defetult  of  issue  male 
of  Gilbert,  Earl  of  Shrewsbury,  of  George  Talbot,  and  of  John 
Talbot,  in  the  Shrewsbury  Estate  Act,  1720,  named)  the  present 
Earl  of  Shrewsbury  became  and  now  is  the  person,  being  issue  male 
of  the  ^body  of  John,  first  Earl  of  Shrewsbury,  to  whom  the  title, 
honour,  and  dignity  of  Earl  of  Shrewsbury  did,  after  the  decease  as 
aforesaid  of  the  said  Gilbert,  Earl  of  Shrewsbury,  George  Talbot, 
and  John  Talbot,  without  issue  male  of  their  respective  bodies,  by 
virtue  of  the  said  letters-patent  of  creation  of  the  said  earldom, 
^descend  and  come. 

The  question  for  the  opinion  of  the  Court  was,  whether  John, 
Earl  of  Shrewsbury,  had  power  to  demise  by  the  indenture  of  lease 
of  the  2nd  of  February,  1838,  the  lands  by  the  Shrewsbury  Estate 
Act,  1803,  vested  in  the  trustees  for  sale,  so  as  to  bind  the  plain- 
tiffs. 

The  Court  below  held  that  the  earl  had  no  power  to  lease  the 
iland  in  question  so  as  to  bind  succeeding  tenants  in  tail  of  the 
Shrewsbury  estates:  see]  19  C.B.  (N.S.)^606 ;  34  L.  J.  (C.P.)  322. 
The  defendants  thereupon  brought  a  writ  of  error ;  and  the  case 
was  argued  in  the  Exchequer  Chamber  at  the  sittings  after  Trinity 
Term  last. 
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1866  Jtme  15, 16.    Sir  Hugh  Cairns  (MeBish,  Q.C.,  and  Kay,  wiA 

Eablof  him)*  for  the  plaintifffl  in  error.  If  the  lease  in  question  had  been 
SHBBitouBT  iiiade  between  the  years  1720,  when  the  6  Geo.  1,  e.  xxix.,  was  passed, 
Khohtlby.  and  1803,  the  date  of  the  43  Geo.  3,  c.  xl.,  it  would  have  been  a 
perfectly  good  lease.  By  the  10th  section  of  the  former  act  power 
was  given  to  the  successive  tenants  in  tail  of  the  settled  property 
to  grant  leases  ''  in  possession,  and  not  in  reversion,  for  the  term 
of  three  lives  or  one  and  twenty  years,  or  for  any  term  or  number 
of  years  determinable  upon  the  death  or  determination  of  three 
lives,  so  as  upon  all  and  every  such  lease  and  leases  there  be 
reserved  and  made  payable  yearly  during  the  continuance  thereof 
the  usual  and  accustomed  yearly  rents,  boons,  and  services  for  the 
same,  and  so  as  in  every  such  lease  there  be  contained  a  condition 
of  reentry  for  non-payment  of  the  said  rent.**  In  1803  it  was  con- 
sidered advisable  to  sell  certain  outlying  portions  of  the  property. 
These  were  described  in  a  schedule  annexed  to  the  act  of  43  G^o.  3, 
c.  xl.,  and  the  legal  estate  in  them  was  vested  in  certain  trustees, 
who  were  authorized  with  the  consent  of  the  earl  for  the  time 
being  to  sell,  and  with  the  proceeds  to  purchase  other  lands  to  be 
settled  to  the  same  uses.  In  order  to  carry  out  this  intention,  it 
was  necessary  that  the  scheduled  lands  should  vest  in  the  trustees 
free  of  the  uses,  trusts,  and  powers  contained  in  the  act  of  1720 ; 
and  it  was  necessary  to  make  provision  for  what  should  be  done 
imtil  the  contemplated  sales  took  place ;  and  accordingly  the  7th 
section  of  the  act  of  1803  enacts  that,  '^  in  the  meantime,  and  until 
the  said  manors,  lands,  &c.,  hereby  directed  to  be  sold,  shall  be 
sold  in  pursuance  of  the  trusts  aforesaid,  the  same  premises  re- 
spectively shall  be  held,  possessed,  and  enjoyed,  and  the  rents, 
issues,  and  profits  thereof  shall  be  had,  received,  and  taken  by  and 
be  applied  to  and  for  the  benefit  of  such  person  and  persons  as 
would  have  been  entitled  thereto,  and  ought  to  have  held,  pos- 
sessed, or  enjoyed  and  received  the  same  respectively  in  case  this 
act  had  not  been  made."  The  validity  of  this  lease  depends  mainly 
upon  the  construction  to  be  put  upon  that  clause.  The  judgment 
of  the  Court  below  seems  to  admit  that,  if  the  tenant  in  tail  had 
a  power  of  leasing  before  the  passing  of  the  act  of  1803,  he  has  it 
still :  but  the  Court  say  that  the  power  of  leasing  contained  in  the 
act  of  1720  was  at  "the  usual  and  accustomed  yearly  rents,**  which 
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would  carry  with  it  the  right  to  take  a  fine,  and  bo  place  the        1866 
tenant  in  tail  in  a  better  position  than  the  remainder-man.;  and     eablof 
they  come  to  the  condnsion  that  the  legislature  could  not  have  °™"^™^'*' 
intended  by  the  7th  section  of  the  act  of  1803  to  re-create  the   KmoHTunr. 
power  of  leasing  contained  in  the  10th  section  of  the  act  of  1720, 
because  that  would  have  the  effect  of  defeating  the  power  of  sale, 
which  was  the  main  object  of  the  43  Geo.  3,  c  xl.    The  principle 
of  that  decision  is  fallacious.    The  mode  of  enjoyment  as  to  this 
estate  is  to  be  taken  f]^)m  the  words  of  the  act  of  1720,  which, 
amongst  other  things,  makes  the  tenant  in  tail  unimpeachable  of 
waste.    Ko  precise  form  of  words  is  necessary  to  create  a  power ; 
any  words  which  indicate  an  intention  to  give  or  reserve  it»  are 
sufficient  for  the  purpose :  Sugden  on  Powers,  8th  ed.  102.     The 
power  of  leasing  is  incident  to  the  enjoyment  of  the  estate ;  and 
the  perception  of  a  fine  is  a  part  of  the  annual  profits :  per  Lord 
Mansfield  in  Taylor  v.  Horde  (1),  and  per  Shadwell,  V.C,  in 
Skedes  v.  Shearly.  (2)     The  general  scope  of  the  act  of  1803,  as 
shewn  by  the  recitals,  was  that  nothing  should  be  altered  imtil  a 
sale  took  place. 

[Blackburn,  J.  By  the  1st  section  the  lands  mentioned  in  the 
schedule  are  vested  in  the  trustees,  "for  ever  freed,  released,  and 
discharged,  and  absolutely  acquitted,  exempted,  and  exonerated  of 
and  from  all  and  every  the  uses,  trusts,  estates,  entails,  remainders, 
charges,  powers,  provisoes,  limitations,  and  agreements,"  in  and  by 
the  settlement  and  the  act  of  1720  respectively  limited,  '^  except 
only  such  leases  as  "have  been  heretofore  made  or  granted  of  the 
same  respectively,  in  pursuance  of  the  powers  contained  in  the 
said  settlement  and  act  of  parL'ament."  And  the  trustees  are  to 
convey  the  lands  to  purchasers,  ''freed  and  discharged,  and  ac- 
quitted, exempted,  and  exonerated  as  aforesaid.''  The  7th  section 
points  rather  to  the  mode  of  enjoyment  until  sale.] 

The  effect  of  the  7th  section  is,  to  re-limit  the  lands.  They  are 
to  be  possessed  and  enjoyed  by  the  tenant  in  tail,  with  all  tlio 
former  incidents  of  such  possession  and  enjoyment. 

Manidy,  Q.C.  {EanneUy  with  him),  contra.    The  Court  is  asked 
to  imply  a  power  against  the  express  language  and  the  manifest 
intention  of  the  act  of  parliament.    The  object  of  the  act  of  1803 
(I)  1  Burr.  60, 121.  (2)  8  Simon,  :153, 158. 
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1866  is  abundantly  evidenced  by  the  recitals.  The  Earl  of  Shrewsbury 
Eablof  was  then  possessed  of  considerable  estates,  in  several  counties,  and 
Shbetouby  ^^^  scattered-  Under  the  settlement  and  the  act  of  1720,  he 
Kexobtusy.  ^as  mthout  power  to  bar  the  entail;  but  he  possessed  certain 
powers  of  leasing,  of  jointuring,  and  of  charging  the  estate  with 
portions  for  younger  children.  It  was  thought  desirable  that 
certain  of  the  outlying  portions  of  the  estate  should  be  sold,  and  it 
was  evidently  contemplated  that  they  would  be  sold  forthwith ; 
and  the  first  object  of  the  act  of  1803  was  to  take  these  out  of 
settlement,  and  to  vest  them  in  trustees  for  sale,  freed  from  all  the 
trusts  and  powers  to  which  they  were  then  subject,  "except  only 
such  leases  as  had  been  theretofore  made  or  granted  of  the  same 
respectively  in  pursuance  of  the  powers  coi^tained  in  the  settlement 
and  act  of  parliament"  This  object  is  effected  by  the  plain  lan- 
guage of  s.  1.  The  only  effect  of  the  7th  section  is,  that,  until 
sale,  the  rents  and  profits  of  these  lands  are  to  be  enjoyed  by  the 
tenant  in  tail  as  before. 

[Pollock,  C.B.  The  earl  was  not  to  lose  the  income  he  enjoyed 
before.  If  it  was  essential  to  that  enjoyment  that  he  should  have 
a  power  of  leasing,  will  he  not  still  have  it  ?] 

*  To  enable  the  trustees  to  seU  in  pursuance  of  the  act  of  1803,  it 
was  essential  that  the  old  leasing  power  should  be  at  an  end ;  and 
there  are  no  words  in  the  act  to  revive  it. 

pilELLOB,  J.  The  effect  of  the  7th  section,  upon  your  con- 
struction, is,  that  the  same  person  is  to  enjoy  the  rents  and  profits^ 
but  not  in  the  same  manner.] 

Any  other  construction  would  totally  defeat  the  declared  inten- 
tion of  the  act. 

Sir  Sugh  CaimSy  in  reply.  It  is  impossible  that  property  like 
this  can  be  enjoyed  otherwise  than  by  means  of  a  power  of  leasing. 
It  is  suggested  that  the  act  of  1803  contemplated  an  ifntnediaie 
sale  of  the  scheduled  landa  That,  however,  could  hardly  be.  It 
would  be  necessary  first  to  have  the  consent  of  the  earl  for  the 
time  beings  the  consent  of  the  trustees,  an  eligible  offer  for  the 
land  to  be  sold,  and  an  opportunity  of  acquiring  other  lands  which 
might  convehiently  be  consolidated  with  the  settled  estates.  The 
act  contemplates  successive  sales,  and  that  much  time  would  be 
required  to  carry  its  intentions  into  effect.    In  the  report  otSkeelea 
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V.  Shearly  ia6  L.  J.  (CL)  21,  23,  ShadweD,  V.C.,  is  represented  1866 
to  have  said :  "  With  regard  to  leases  made  under  powers,  it  is  to  eabl  of 
be  observed  that  it  is  quite  impossible  to  have  the  enjoyment  of  an  »™»™«*' 
estate  in  settlement^  except  through  the  medium  of  powers  of  Kdohtwy. 
leasing ;  and  it  has  never  yet  been  held,  where  there  has  been  a 
settlement  to  mere  uses,  with  power  for  tenant  for  life  to  make 
leases,  and  with  power  to  trustees  to  revoke  the  old  useef,  and 
appoint  new  ones  by  way  of  sale,  that  the  exercise  of  that  power  by 
the  trustees  would  defeat  the  leases  made  by  the  tenant  for  life 
under  his  power.  I  apprehend  the  courts  of  law  will  never  adopt 
that  construction,  on  account  of  the  great  insecurity  of  those  who 
ix>ntract  as  tenants  with  those  who  are  tenants  for  life."  In  what 
manner  is  the  earl  to  enjoy  under  s.  7  ?  As  tenant  at  will,  or  as 
tenant  in  tail?  Clearly  not  at  the  will  of  the  trustees.  He  can- 
not be  disturbed  until  he  consents  to  it.  Can  he  commit  waste, — 
work  mines,  or  cut  timber  ?  Is  he  an  equitable  freeholder  ?  Is  he 
tenant  in  tail  without  power  of  alienation,  except  the  limited  one 
given  to  him?  The  granting  of  leases,  taking  fines,  is  clearly  no 
greater  disturbance  of  the  existing  state  of  things  than  the  pre- 
amble contemplates.  Beading  the  7th  section  as  incorporated  in 
the  Ist  section,  the  efiSect  is  that  the  dry  legal  estate  is  vested  in 
the  trustees,  freed  from  all  the  trusts,  powers,  and  limitations 
created  by  any  of  the  four  instruments  mentioned,  with  the  excep- 
tion only  of  leases  theretofore  granted ;  and  the  earl  is  to  possess 
and  enjoy  the  rent  and  profits  as  he  would  have  done  if  the  act  had 
not  been  passed ;  with  a  power  of  leasing,  as  incident  to  that  en- 
joyment,  not  under  the  old,  but  under  the  new  act. 

[Blackbubk,  J.  This  is  new  to  me.  I  have  all  along  under- 
stood that  the  power  of  leasing  was  assumed  under  the  act  of 
1720.] 

No  formal  words  are  needed  to  create  a  power.  The  power 
of  leasing  is  assumed  to  be  re-created  by  s.  7  of  the  act  of 
1803,  read  as  incorporated  in  s.  1.  This  puts  an  end  to  the 
technical  argument  founded  upon  the  words  at  the  end  of  that 
section. 

Cur.  adv.  wU. 
;    November  29.     The  judgment  of  the  Court  (Pollock,  C.B., 
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1866       Chaimelly  B.,  Blackburo,  J.,  Mellor,  J.,  and  Pigott^  B.),  was 

Eablof     delivered  by 
Shbbwbdubt 

V. 

Kbohtlbt.  Channell,  B.  This  was  error  upon  a  judgment  of  the  C!ourt 
of  Common  Pleas  in  favour  of  the  plaintifi  on  a  special  case. 

The  question  is  one  of  considerable  nicety^  but  lies  in  a  small 
compass,  depending  entirely  on  the  construction  of  two  sections  of 
one  of  the  Shrewsbury  Estate  Acts,  43  Geo.  3,  c.  xl.,  ss.  1  and  7. 

By  the  6  Geo.  1,  c.  xxix.,  confirming  the  settlement  of  the 
Shrewsbury  estates,  those  estates  were  rendered  inalienable ;  but 
by  s.  10  a  power  was  given  to  the  tenant  in  tail  in  possession  to 
grant  leases,  in  possession  and  not  in  reversion,  for  three  lives,  or 
for  any  term  of  years  determinable  upon  the  death  of  three  lives, 
reserving  the  usual  and  accustomed  rents.  Under  this  section^ 
the  tenant  in  tail  in  possession  might  accept  a  surrender  of  the 
current  lease,  and  renew  it,  taking  a  fine,  which  would  be  paid 
whenever  the  accustomed  rent  was  smaller  than  the  rack-rent,  as 
would  generally  be  the  case ;  and  no  doubt  fines  thus  taken  would 
be  a  portion  of  the  profits  of  the  estate  enjoyed  by  the  tenant  in 
tail  in  possession. 

By  the  43  Geo.  3,  c.  xL,  after  reciting  the  previous  settlement 
and  the  act  confimiing  it,  and  that  certain  outlying  estates 
specified  in  a  schedule  to  that  act  might  with  advantage  be  sold 
and  the  purchase-money  re-invested,  it  is  enacted  that  the  lands 
mentioned  in  the  schedule  should  from  the  time  of  the  passing  of 
the  act  be  vested  in  certain  named  trustees,  their  heirs  and  assigns, 
for  ever,  ''freed,  released,  and  discharged,  and  absolutely  acquitted, 
exempted,  and  exonerated  of  and  from  aU  and  every  the  uses, 
trusts,  estates,  entails,  remainders,  charges,  powers,  provisoes, 
limitations,  and  agreements"  in  the  settlement  and  the  act 
confirming  it  contained,  ''except  only  such  leases  as  have  been 
heretofore  made  or  granted  of  the  same  respectively,  in  pur- 
suance of  the  powers  contained  in  the  said  settlement  and  act  of 
parliament," — ^upon  trust "  with  all  convenient  speed,"  with  consent 
of  the  tenant  in  tail  in  possession,  if  of  full  age,  or,  if  he  should  be 
an  infant,  of  their  own  authority,  that  they  should  sell  the  same, 
and,  on  payment  of  the  price  into  the  bank,  "  shall  and  do  convey 
and  assure  the  same  respectively  unto  and  to  the  ^use  of  the  pur- 
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chaser  or  purchasers  thereof,  and  his  or  her  or  their  heirs  and        1^66 
assigns  respectively,  or  as  he  or  they  shall  direct  or  appoint,  freed     Eabl  op 
and  discharged,  and  acquitted,  exempted,  and  exonerated  as  afore-     ™"^^'*^ 

^d^  *'  KeiohhiBt. 

The  intention  of  the  legislature  here  appears  pretty  clearly  to  be 
that  the  trustees  should  convey  to  the  purchasers  the  absolute  fee- 
simple  of  the  lands  sold,  free  firom  every  incumbrance  except  only 
such  leases  as  had  at  the  time  of  the  passing  of  the  act  been 
already  granted  under  the  power.  The  trusts  are,  to  sell  the 
lands  with  aU  convenient  speed ;  but,  as  this  could  not  be  done  at 
once,  it  is  enacted  by  s.  7  that,  until  the  said  lands  &c.  shall  be 
sold  in  pursuance  of  the  trusts  aforesaid,  '^the  same  premises 
respectively  shall  be  held,  possessed,  and  enjoyed,  and  the  rents, 
issues,  and  profits  thereof  shaU  be  had  and  received  and  taken  by, 
and  be  applied  to  and  for  the  benefit  of,  such  person  and  persons  as 
would  have  been  entitled  thereto  and  ought  to  have  held,  possessed, 
or  enjoyed  and  received  the  same  respectively  in  case  this  act  had 
not  been  made." 

The  lands  have  in  fieu^t  continued  unsold  down  to  the  present 
day.  John,  Earl  of  Shrewsbury,  being  the  person  who,  if  the  act 
of  43  Geo.  3,  c.  xl.,  had  not  been  made,  would  have  been  the 
tenant  in  tail  under  the  settlement  and  act  confirming  it^  and 
who  was  consequently  the  cestui  que  trust,  under  the  7th  section 
of  the  43  Geo.  3,  c.  xl.,  granted  a  lease  of  some  of  the  lands  com- 
prised in  the  schedule  for  a  term  of  years  determinable  on  three 
lives,  which  term  is  not  yet  expired.  This  lease  would  have  been 
in  pursuance  of  the  power  contained  in  the  10th  section  of  the 
6  Greo.  1,  c.  xxix.,  if  that  power  had  still  continued. 

John,  Earl  of  Shrewsbury,  being  dead,  the  question  in  the  case 
is,  whether  that  lease  is  valid  as  against  the  present  Earl  of 
Shrewsbury  and  the  trustees  under  the  43  Greo.  3,  c.  xl. 

The  argument  of  Sir  Hugh  Cairns,  for  the  plaintiffs  in  error,  was, 
that  the  fines  which  the  tenant  in  tail  for  the  time  being  might  re- 
ceive on  taking  a  surrender  of  the  lease  and  granting  a  new  one, 
were  a  part^ — perhaps  a  considerable  part,  but  certainly  a  part^— of 
the  profits  which  before  the  passing  of  the  43  Qteo.  3,  c  xl.,  would  be 
received  by  the  tenant  in  tail ;  and  that  an  estate  cannot  be  so  pro- 
fitably enjoyed  when  there  is  no  power  to  grant  leases  as  when  there 
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1866       is  a  power;  both  of  which  propositions  seetai  perfectly  accurate.  And 

EablTp"  from  this  he  drew  the  conclusion,  which  we  think  legitimate,  that, 

Shrbwbburt  j£  ^^  ^fi^^  ^f  ^Yie  43  Geo.  3,  c.  xl.,  was,  to  prevent  the  granting  of 

Kdghtlbt.  any  lease  except  one  liable  to  be  determined  either  by  the  death  of 

the  cestui  que  trust  who  granted  it,  or  by  a  sale  by  the  trustees,  the 

tenants  under  these  precarious  leases  would  not  pay  so  much  rent  a& 

if  they  had  a  more  certain  tenure,  and  of  course  would  pay  no 

fines;  and  so  the  cestui  que  trust  in  possession  under  the  7th 

section  of  the  43  Greo.  3,  c.  xl  would  not  receive  as  much  profit 

from  the  unsold  landp  as  he  would  have  received  if  he  had  con* 

tinned  tenant  in  tail  under  the  6  Geo.  1,  c  xxix. 

It  is  probable  that,  if  those  who  framed  the  43  Greo.  3,  c.  xl.,  had 
foreseen  that  the  lands  would  continue  unsold  for  sixty-three 
yeai^,  these  considerations  woxdd  have  led  them  to  give  to  the 
cestui  que  trust  some  power  of  leasing.  But  Sir  Hugh  Cairns  then 
argued  that  a  power  of  leasing  co-extensive  with  the  power  con- 
tained in  the  6  Geo.  1,  c.  xxix.,  s.  10,  must,  by  implication  be  given 
by  the  43  Geo,  3,  c.  xl. ;  and  there  we  are  unable  to  assent  to  the 
argument. 

No  lease  by  any  cestui  que  trust  could  be  good,  after  the  lessor'^ 
estate  determined  by  his  death,  against  the  trustees  for  his  suc- 
cessor, unless  it  would  also  be  good  against  a  purchaser  from  those 
trustees.  ,Now,  s.  1  in  very  clear  terms  enacts  that  a  purchaser 
from  those  trustees  shall  have  the  estate  free  from  everything,, 
'^except  only  such  leases  as  have  been  heretofore  (i.e.  in  1803) 
made  or  granted  of  the  same  respectively  in  pursuance  of  the 
powers  contained  in  the  said  settlement  and  act  of  parliament'^ 
It  is  true  that,  if  a  power  to  grant  leases  was  subsequently  given 
by  the  43  Geo.  3,  c  xl.,  the  purchaser  could  not  have  the  estate 
freed  from  a  lease  created  under  that  power;  but  he  would  have 
some  right  to  complain  if  the  legislature  created  such  a  power  by 
any  but  dear  words ;  it  would  look  as  if  the  legislature  set  a  snare 
for  the  purchaser;  and  we  ought  to  bear  this  in  mind  in  construing 
the  act,  and  not  to  impute  to  the  legislature  such  an  intention, 
unless  clearly  shewn* 

Now,  8.  7  provides  that,  until  sale,  the  lands  shall  be  possessed  by 
the  person  who  would  otherwise  have  possessed  them,  and  that  the 
profits  thereof  shall  be  enjoyed  by  the  person  who  would  have  enjoyed 
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the  same  if  this  act  had  not  been  made.  It  does  not  even  say  that  the       1866 
same  profits  shall  be  enjoyed  to  the  same  extent,  nor  that  as  ample     eablof 
profits  shall  be  made,  as  if  the  act  had  not  been  passed, — ^phrases  Shbbwsbuby 
which  would  have  given  some  countenance  to  the  defendants'   Kkohtlbt. 
argument ;  but  simply  provides  that  the  profits  shall  be  enjoyed 
by  the  same  person.    The  argument  for  the  plaintiffs  in  error  re- 
quires us  to  add  by  implication  a  clause  to  this  effect, — ''and,  for 
the  purpose  of  making  those  profits  as  large  as  heretofore,  the 
cestui  que  trust  shall  have  the  same  power  of  leasing  which  but 
for  the  passing  of  this  act  he  would  have  had  as  tenant  in  tail,  and 
the  trustees  shall  convey  the  lands  to  a  purchaser  subject  to  all 
leases  granted  under  this  new  power,  as  well  as  to  those  heretofore 
granted  under  the  power  referred  to  in  the  first  section  of  this 
act"    If  we  did  this,  we  should  add  a  provision  which  we  think 
the  legislature  had  no  intention  to  add,  and  which  we  are  sure 
they  have  not  expressed  any  intention  to  add. 

We  therefore  think  that  the  judgment  below  was  right,  and 
should  be  affirmed. 

Judgment  affirmed.  (1) 

Attorneys  for  plaintiffs :  Niehclsan  (&  Herbert. 
Attorneys  for  defendants :  Norria  &  Allen,  affenUfar  Simpson  & 
North,  Liverpool. 

(1)  The  case  of  The  Earl  <^  Shrews-  argament  of  The  Earl  of  Shrewdmry 

hury  V.  Harhord,  19  C.  B.  (N.S.)  643,  v.  Beazky,  19  C.  B.  (N.S.)  651,  was 

was  taken  to  be  disposed  of  bj  the  postponed;   and  ultimately   the  case 

decision  in  the  principal  case.     The  was  compromised. 
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1866  DEFFELL  and  Anothke  v.  WHITE. 
Nov,  7. 
Bm  of  Scile^  Attesting  Witness^BHh  of  Sale  AU  (17  &  18  Vict.  c.  36),  s.  1. 


A  company  gave  a  bill  of  sale  of  all  its  property  to  trustees  for  certain  debenture 
holders. 

By  a  resolution  of  the  directors  of  the  company,  it  had  been  provided  that  the 
seal  of  the  company  should  be  affixed  to  documents  only  in  the  presence  of  two 
directors,  who  were  to  cUlest  it  by  their  signatures.  The  deed  was  sealed  with 
the  seal  of  the  company,  and  adjoining  the  seal  were  the  words :  "  Seal  of  the  said 
company,  affixed  at  a  board  meeting  this  23rd  day  of  June,  1865,  in  the  presence 
of  R.  Banner  Oakeley,  Chairman;  R.  J.  Chilton,  Director.  Countersigned— 
Chas.  B.  Davies,  Secretary  pro  tern.** 

There  was  no.  other  attesting  witness.  The  bill  of  sale  was  duly  registered,  but 
the  affidavit  filed  with  it  contained  only  the  address  of  Chas.  B.  Davies,  and  not 
that  of  R.  B.  Oakeley  or  of  R.  J.  Chilton  :— 

Hdd,  that  the  latter  were  not  attesting  witnesses,  because  they  did  not  attest 
an  execution  of  the  deed  already  completed,  their  signatures  forming  part  of  such 
execution ;  and  that  the  affidavit  was  therefore  sufficient,  and  the  bill  of  sale  good. 

Shears  v.  Jacob  (Law  Rep.  1  C.  P.  613)  approved  of. 

This  was  an  interpleader  issue  tried  before  Byles,  J.,  at  the 
first  sittings  in  Middlesex,  in  Trinity  Term. 

It  appeared  at  the  trial,  that  The  Opera  Company,  Limited, 
being  desirous  of  raising  money  on  debentures,  executed  a  bill  of 
sale  of  all  the  property  of  the  company  to  the  plaintiffs  as  trustees 
for  the  debenture  holders.  The  directors  had  some  time  previously 
passed  the  following  resolution : — "  That  the  seal  of  the  company 
be'  under  two  locks,  and  that  the  keys  of  such  locks  shall  be  kept 
by  two  of  the  directors,  and  the  seal  shall  be  affixed  to  documents 
only  in  the  presence  of  two  directors,  and  such  affixing  shall  be 
attested  by  their  respective  signatures."  The  seal  of  the  company 
was  accordingly  affixed  to  the  bill  of  sale,  in  the  presence  of  two 
directors,  who  signed  their  names  in  the  following  form : — 

''Seal  of  the  said  company  affixed  at  the  Board  Meeting,  this 
23rd  day  of  June,  1865,  in  the  presence  of 

"E.  Banner  Oakley,  Chairman. 
"E.  J.  Chilton,  Diredor. 
(Countersigned)    "Charles  B.  Davies,  Secretary  pro  tern!* 

There  was  no  other  attesting  witness  to  the  deed.    The  bill  of 
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sale  was  duly  registered,  and  an  affidavit  filed  with  it  which  con-       1866 
tained  the  address  of  Charles  B.  Davies,  but  not  that  of  E.  Banner     Dkffell  ' 
Oakley,  or  of  B.  J.  Chilton.  Wmm 

A  verdict  was  found  for  the  defendant,  with  leave  to  the  plain- 
tiflb  to  move  to  enter  the  verdict  on  the  ground,  amongst  others, 
that  the  two  directors  were  not  attesting  witnesses,  and  that  the 
affidavit^  therefore,  complied  sufficiently  with  the  requirements  of 
the  Bills  of  Sale  Act  (17  &  18  Vict,  c  36),  s.  1. 
^   A  rule  having  been  obtained  accordingly, 

Hayes,  Serjt,  and  Lewers,  shewed  cause.  The  two  directors  were 
attesting  witnesses,  and  the  affidavit  filed  at  the  registration  of  the 
bill  of  sale  should  have  contained  their  addresses,  and  as  it  did  not 
do  so,  the  bill  of  sale  is  void  as  against  creditors  under  the  pro- 
visions of  17  &  18  Vict  c.  36,  s.  1 :  the  case  of  Shears  v.  Jacob  (1) 
is  distinguishable,  because  there  was  in  that  case  no  attestation 
clause,  and  no  rule  of  the  company  requiring  two  directors  to 
attest  by  their  signatures  the  affixing  of  the  company's  seaL 

Denma/ny  Q.G.,  and  O.  W.  Harrison,  in  support  of  the  rule. 
The  names  of  the  directors  were  signed  as  part  of  the  execution  of 
the  deed,  and  form  with  the  seal  of  the  company  one  complex  sig- 
nature. The  company  have  made  a  rule,  as  they  were  entitled  to  do, 
which  amounts,  really,  to  saying  that  the  signature  of  the  company 
shall  be  its  seal  and  certain  writing,  and  the  names  in  question 
form  part  of  that  writing.  In  the  case  of  Doe  v.  Chambers  (2),  the 
signature  of  the  secretary  to  the  company  was  held  not  to  be  that 
of  an  attesting  witness  for  that  reason.  The  act  speaks  of  the 
attestation  of  the  execution  of  the  bill  of  sale,  and  it  is  only 
witnesses  that  attest  such  execution  who  come  within  the  pro- 
visions of  the  act;  but  the  signatures  in  this  case  attested  the 
affixing  of  the  seal,  not  the  execution  of  the  deed.  The  case  of 
Shears  v.  Jacob  (1),  is  a  direct  authority  in  favour  of  the  plaintifis, 
the  present  being  in  &ct  an  a  fortiori  case  on  account  of  the  rule 
which  required  two  directors  always  to  attest  by  their  signatures 
the  affixing  of  the  company's  seal. 

Erle,  C.J.    I  think  that  this  rule  should  be  made  absolute, 

(1)  Law  Bep.  1  C.  P.  618.  (2)  4  A.  &  E.  410. 
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1866        and  that  the  registration  of  the  bill  of  sale  was  valid.    By  17  & 

j^BrFELL~  18  Vict  c.  36,  s,  1,  it  is  required  that  an  affidavit  shall  be  filed 

WmTE      ^^  ^^  registration  of  a  bill  of  sale,  containing  the  addressoff  of 

every  attesting  witness.    In  this  case  a  bill  of  sale  was  executed 

by  a  corporation,  and  cLoee  to  the  seal  of  the  company  were  the 

words, ''  Seal  of  the  said  company  affixed  at  the  beard  meeting 

this  23rd  day  of  June,  1865,  in  the  presence  of ,'*  Ibllowed  by 

the  signatures  of  two  directors.  The  affidavit  filed  with  the  bill  of 
sale  does  not  contain  the  addresses  of  these  two  directors,  and  the 
question  is,  whether  they  were  attesting  witnesses.  Previous  to  the 
passing  of  the  Bills  of  Sale  Act,  there  were  very  definite  rules 
distinguishing  who  was  and  was  not  an  attesting  witness;  but  in 
that  session  an  act  was  passed  rendering  unnecessary  those  nice 
distinctions,  which  had  been  amongst  the  most  frequent  causes  of 
the  miscarriage  of  justice.  The  expression  '^an  attesting  witness," 
however,  may  be  taken  to  imply  that  there  is  one  person  executing 
the  deed,  and  another  and  distinct  person  attesting  that  com- 
pleted execution ;  and  the  contention  for  the  plaintiffs  in  this  case 
is,  that  the  two  directors  put  their  names  to  the  deed  as  part  of  the 
execution  of  it,  and  not  to  attest  an  execution  already  completed. 
The  articles  of  association  of  the  company  contained  a  rule  that 
the  seal  of  the  company  should  be  affixed  in  the  presence  of  two 
directors,  who  should  attest  the  affixing  of  the  seal,  the  real 
meaning  of  which  was,  not  that  they  were  to  be  attesting  witnesses 
in  the  sense  above  given,  but  that  they  should  sign  their  names  as 
part  of  the  execution  of  the  instrument,  that  the  shareholders 
might  know  who  were  the  two  directors  in  whose  presence  the 
seal  was  affixed.  I  think  this  question  may  be  almost  considered 
as  res  judicata  after  the  case  of  Shears  t.  Jacob  (1) ;  and  there  is  a 
case.  Doe  v.  Chambers  (2),  in  which  the  secretary  had  signed  his 
name  by  the  side  of  the  seal  of  a  company,  and  the  Court  held 
that  his  signature  was  only  meant  to  imply  that  the  seal  had  been 
afBxed  by  order  of  the  directors,  and  that  it  therefore  formed  part 
of  the  execution  of  the  instrument,  without  which  it  woxdd  not, 
though  valid,  have  been  in  the  usual  form. 

WiLLKS,  J.    I  am  of  the  same  opinion.    The  mere  feet  that  the 
(1)  Law  Rep.  1  C.  P.  613.  (2)  4  A.  &  B.  410. 
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diroetozB  em  stiA  to  attest  the  placing  of  the  seal,  does  not  make  isee 
them  attesting  witnesses  within  the  meanii^  of  the  17  &  1'8  YieL  ~immL 
^.  36.  The  distinction  between  attesting  witnesses  and  those  who,  Wkte. 
thongh  said  to  attest,  aie  not  technically  attesting  witnesseSy  is  of 
-early  origin,  and  may  have  originated  in  the  distinction  between 
-deeds  which  ended  **  these  being  witnesses,"  in  which  they  were 
leally  attesting  witnesses,  and  necessary  often  to  the  force  of  the 
deed,  and  grants  from  the  Crown,  which  ended  ^^  witness  onrselves," 
though  such  words  were  in  no  way  necessary.  In  every  deed  now 
it  is  nsoal  to  prefix  to  the  signature  of  the  person  making  the 
deed  the  words  *  in  witness  whereof  I  have  signed,**  and  the  person 
signing  the  deed  does  become  in  one  sense  an  attesting  witness  of 
the  deed  by  signing  it^  but  certainly  he  is  not  an  attesting  witness 
in  the  ordinary  and  technical  sense,  because  that  is  confined  to  the 
•<!8se  of  a  person  attesting  the  act  of  another,  and  is  not  applied  to 
a  person  attesting  his  own  act.  This  is  shewn  by  the  case  of  Doe 
V.  Chambers.  (1)  There,  as  the  secretary  was  really  the  hand 
ihrougfa  which  the  corporation  whidi  made  the  deed  aeted,  it  was 
held  tlat  his  fiognature  was  not  that  of  an  attesting  witness.  Of 
course,  the  corporation  and  the  directors  are  distinct  persons  in 
law,  but  the  corporation  having  no  limbs  must  act  throogk  some 
•one,  and  here  it  acts  through  the  persons  of  the  directois.  We 
must  be  furtha*  satisfied  that  the  Bills  of  Sale  Act  uses  the  term 
Attesting  witness  in  the  above  technical  sense ;  but  of  this  I  think 
there  can  be  no  doubt,  especially  as  the  act  which  abolished  the 
nde  respecting  attesting  witnesses,  though  passed  the  same  session 
was  passed  after  the  Bills  of  Sate  Act.  No  question  arises  with 
respect  to  the  signature  of  the  secretary  in  this  ease,  as  his  address 
is  given  in  the  affidavit  which  was  filed. 

BtIiES,  J.  My  great  respect  for  the  of^nions  of  my  Lcnrd  Chief 
Justice  and  my  Brother  Willes  leads  me  to  coneur,  though  not 
without  gzeat  doubt. 

EEATiBe,  X  I  eoneor  in  the  opinions  that  have  been  expressed. 
I  thiook  the  distinction  was  well  pokited  out  by  the  Lord  Chief 
Justice,  when  he  said^  that  the  two  directors  signed  their  names  as 

(1)  4  A.  &  E.  410. 

P  2  2 


148                    COUET  OP  COMMON  PLEAS.  [L.R. 

1866  part  of  the  execution  of  the  instramenty  and  not  to  attest  an 

Detfell  execution  already  completed. 

V.  Bute  absolute. 


White. 


Attorneys  for  plaintiffs :  MonJdon  &  MonJdon. 
Attorneys  for  defendant :  Leuns  &  Sons. 


jVb».  5.  HOWARD  V.  SHEWARD.      ' 

PrtnctpoZ  and  Ageni — Authority  of  Agent  to  hind  his  Principal — Horse-Dealer — 
Warranty  on  Sale  of  a  Horse — Usage  of  Trade — Evidence,  admissibility  of. 

The  agent  or  servant  of  a  horse-dealer  has  an  implied  authority  to  bind  his 
principal  or  master  by  a  warranty,  even  though  (unknown  to  the  buyer)  he  has 
express  orders  not  to  warrant 

Evidence  of  a  general  practice  amongst  horse-dealers  not  to  warrant  where  the 
horse  has  been  examined  by  a  veterinary  surgeon  and  certified  by  him  to  be 
sound,  is  not  admissible  to  rebut  the  inference  of  authority  to  warrant. 

Tms  was  an  action  for  an  alleged  breach  of  warranty  on  the  sale 
of  a  horse,  and  for  money  had  and  received.  Fleas,  not  guilty,  and 
never  indebted. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  last  Trinity  Term,  when  it  appeared  that  the  defendant  was 
a  horse^ealer,  and  that  in  March,  1866,  the  plaintiff,  being  at  a 
riding-school,  asked  the  proprietor  ''if  he  knew  of  a  horse  that 
would  be  likely  to  suit  him,"  and  that  David  Sheward,  the  brother 
of  the  defendant,  who  happened  to  be  present,  and  who  was  himself 
a  horse-dealer,  and  occasionally  acted  in  the  sale  of  horses  for  the 
defendant,  said  he  thought  the  latter  had  one.  After  some  conver-. 
sation,  the  horse  in  question  was  brought  to  the  riding-school,  and 
was  there  ridden  by  the  plaintiff  and  approved  of  by  him ;  and 
David  Sheward,  in  answer  to  questions  as  to  the  character  and 
soundness  of  the  animal,  said, ''  111  guarantee  the  horse  is  sound." 
Ultimately  the  horse, — ^which  had  at  the  plaintiff's  request  been 
previously  examined  by  a  veterinary  surgeon,  who  gave  a  certifi- 
cate that  it  was  sound, — ^was  purchased  by  the  plaintiff  for  315?., 
which  sum  he  paid  to  the  defendant.  The  horse  proving  to  be  un- 
sound, was  re-sold  by  the  plaintiff,  and  this  action  was  brought  to 
recover  the  difference  in  price. 
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There  was  a  conflict  of  eyidence  as  to  whether  or  not  the  horse        1866 
was  sound  when  he  left  the  defendant's  stables.  Howabd 

On  the  part  of  the  defendant  it  was  contended  that  the  servant  shbwabd. 
of  a  horse-dealer  (assuming  David  Sheward  to  have  been  the 
defendant's  servant  for  this  purpose)  has  no  implied  authority  to 
warrant  on  his  master's  behalf;  and  evidence  was  offered,  and 
amongst  other  that  of  David  Sheward  himself,  for  the  purpose 
of  shewing  that  the  defendant  had  expressly  desired  him  not  to 
warrant  the  horse;  but  it  was  not  suggested  that  this  had  been 
communicated  to  the  plaintiff. 

Evidence  was  also  offered  to  shew  that  it  was  not  the  custom 
with  horse-dealers  to  warrant,  where  the  horse  had  been  examined 
by  a  competent  veterinary  surgeon  and  pronounced  sound. 

His  Lordship  declined  to  receive  the  evidence,  and  said  that  he 
should  rule  that  David  Sheward  had  authority  to  warrant;  and 
the  jury,  finding  that  he  had  done  so,  and  that  the  horse  was 
unsound,  returned  a  verdict  for  the  plaintiff,  damages  1271.  lOs., 
and  leave  was  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Hawkins,  Q.C.,  moved,  pursuant  to  the  leave  reserved,  to  enter  a 
verdict  for  the  defendant  or  a  nonsuit,  or  for  a  new  trial  on  the 
ground  of  misdirection  and  improper  rejection  of  evidence,  and  that 
the  verdict  was  against  the  weight  of  evidence.  The  servant  or 
agent  of  a  horse-dealer  has  no  implied  authority  to  warrant  the 
soundness  of  a  horse  which  he  seUs;  this  Court,  in  Brady  v. 
T(kZ(2(1),  expressly  declined^  to  affirm  that  he  has.    The  utmost  • 

extent  of  his  implied  authority  is,  to  agree  for  the  price.  There 
was  no  evidence  to  shew  that  David  was  the  general  servant  of  the 
defendant,  or  even  that  he  had  authority  to  sell  the  horse.  At  all 
events,  the  evidence  which  was  offered  for  the  purpose  of  shewing 
that  David  was  expressly  desired  not  to  warrant,  and  that  there 
was  a  well-known  usage  amongst  horse-dealers  not  to  warrant 
where  the  horse  had  been  examined  by  a  veterinary  surgeon  and 
pronounced  sound,  was  admissible. 

[WiLLEs,  J.    That  would  be  rather  a  habit  than  a  usage. 

Keating,  J.    Would  the  fact  of  David  Sheward  being  desired 

(1)  9  C.  B.  (N.S.)  592 ;  30  L.  J.  (O.P.)  223. 
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1866  not  to  varrant  the  hoise  affect  the  qnestioQ,  if  im  fact  he  did 
HowABD     warrant  it?] 

It  iraold  negative  the  implied  authority,  if  any,  to  warrant 

[Erle,  C J.  I  rejected  the  evidenoe  becanfle  I  thought  the 
practice  of  other  horse-dealers  had  nothing  to  do  with  the  issue 
before  the  jnry. 

WiLiiBS,  J.,  referred  to  ScHingham  Y.Sead{l\  where,  in  an 
action  for  goods  sold  and  delivered,  the  qnestion  being  whether 
the  sale  was  absolate  or  subject  to  a  condition,  it  was  held  not 
to  be  competent  to  the  defendant  to  call  witnesses  to  prove  that 
the  plaintiff  had  made  contracts  with  other  persons  subject  to  the 
ccmdition  suggested.] 

Then,  the  verdict  was  manifestly  contrary  to  the  evidence,  as 
well  upon  the  question  of  warranty  as  upon  the  condition  of  the- 
horse  ait  the  time  it  left  the  defendant's  stables. 

[Eble,  CJ.  There  was  evidence  both  ways ;  and  it  was  a  case- 
entirely  for  the  decision  of  the  jury.] 

WiiXES,  J.  I  am  of  opinion  that  there  ought  to  be  no  rule*. 
As  to  the  objection  that  the  verdict  was  against  the  weight  of 
evidence,  I  think  our  decision  should  be  in  accordance  with  ih& 
opinion  of  the  Chief  Justice.  The  question  was  one  peculiarly  for 
the  consideration  of  the  jury.  There  was  considerable  evidence^ 
on  both  sUes  :  and  my  Lord  is  not  dissatisfied  with  the  conclusion 
the  jury  came  to.  It  is  not  usual  under  such  circumstances  to 
take  a  case  out  of  the  hands  of  the  tribunal  to  which  the  law  haa 
entansted  the  decision  of  matters  of  fact.  Then,  a  new  tiial  is 
asked  for  on  the  grounds  of  misdirection  and  the  improper  re- 
jection of  evidence.  The  supposed  misdirection  consists  in  the 
Chief  Justice  telling  the  jury  that  there  was  evidence  of  authority 
in  David  Sheward,  the  defendant's  brother,  to  warrant  the  horse^ 
The  character  of  the  transaction  seems  to  have  been  this : — The 
plaintiff  was  a  gentleman  in  search  of  a  horse  ;  and  the  defendast 
is  a  large  horse-dealer,  having  a  horse  to  sell.  Meeting  David 
Sheward,  the  defendant's  brother,  at  the  place  of  business  of 
another  person,  the  plaintiff  had  a  conversation  with  him,  in  the 
course  of  which  David  Sheward  intimated  that  his  brother  had  & 
B     (1)  4  C.  B.  (N.S.)  388 ;  27  L.  J.  (C.P.)  241. 
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hone  which  would  be  lihely  to  suit  the  plaintiff,  and  he  profeased  1866 
to  have  aatbority  to  negotiate  a  sale.  Da^id  Sheward  was  liimself  ~  h^abd 
oarryiBg  on  ihebusineBB  of  a  horse^ealer  on  his  own  aeconnt :  and  g  ^' 
it  oamoiot  be  out  of  the  acope  of  s,  horse-dealer's  busineBB  to  give  a 
wananty,  if  a  warisnty  may  ordinarily  form  part  of  the  tramaotion 
between  buyer  and  seller.  In  the  result,  David  Sheward  ^d  sell 
the  hatee  to  .the  plaintiff  with  a  warranty  of  soundness:  and  it 
turned  out  that  the  horse  was  not  sound  The  defendant  reoeived 
the  price.  David  Sheward  did  not  negatiye  the  &Gt  that  this  was 
an  ordinary  transaction  as  between  his  brother  and  himself.  It 
must  be  assumed,  therefore,  that  he  negotiated  the  sale  as  his 
brother's  agent  or  servant.  It  was  not  an  isolated  instance,  though 
if  it  had  been,  I  do  not  conceive  that  it  would  have  made  any 
difference  :  but  it  appeared  that  David  Sheward  had  before  oc^ 
casionally  assisted  the  defendant  in  the  sale  of  horses.  Is  it,  then, 
part  of  the  business  of 'a  horse-dealer  to  warrant  horses  which  he 
sells  ?  No  doubt  it  is  where  a  suflScient  price  is  given.  Upon  the 
whole  I  think  there  was  dear  evidence  of  authority  to  warrant.  It 
arose  out  of  the  general  character  of  the  transaction,  and  any  per- 
son dealing  with  the  agent  of  a  horse-dealer  has  a  right  to  assume 
it.  It  was  an  ostensible  authority,  which  could  not  be  negatived 
by  shewing  a  secret  understanding  between  the  horse-dealer  and 
his  servant  that  the  latter  was  not  to  warrant.  The  case  of  Brady 
V.  Todd  (1),  which  has  been  referred  to,  sustains  that  proposition. 
The  Court  there  declined  to  extend  the  rule  to  a  single  transaction 
of  sale  by  the  servant  of  a  private  individual,  because  in  such  a 
case  the  buyer  has  no  right  to  presume  any  authority  in  the  servant 
beyond  that  which  is  apparent  on  the  particular  occasion.  All 
the  cases  are  collected  in  the  excellent  work  of  Mr.  Oliphant  on 
Horses,  3rd  ed.  124,  et  seq^  and  the  rule  he  deduces  from  them 
is,  that»  '^if  the  servant  of  a  horse-dealer,  with  express  directions 
not  to  warrant,  do  warrant,  the  master  is  bound  ;  because  the  ser- 
vant, having  a  general  authority  to  sell,  is  in  a  condition  to  warrant, 
and  the  master  has  not  notified  to  the  world  that  the  general 
authority  is  circumscribed.''  That  introduces  the  second  objection 
which  has  been  made  by  the  defendant,  because  it  shews  that  the 
evidence  tendered  by  Mr.  Hawkins  of  the  supposed  usage  amongst 
(1)  9  C.  B.  (N.S.)  692 ;  30  L.  J.  (C.P.)  223. 
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1866  horse-dealers  never  to  warrant  where  the  horse  has  been  examined 
JiowABD  ^y  ft  veterinary  surgeon  and  pronounced  by  him  to  be  sound,  if 
Shbwabd  ^^*  objectionable  on  the  ground  of  remoteness,  which  I  think  it 
was,  after  all  amounted  only  to  a  tacit  direction  from  the  principal 
to  his  agent  not  to  warrant  on  this  particular  occasion,  which,  for 
the  reasons  1  have  already  given,  would  not  prevent  that  which 
passed  between  the  agent  and  the  buyer  from  enuring  as  a  warranty, 
if  that  direction  were  disregarded.  Upon  neither  ground,  therefore, 
do  I  find  any  sound  objection  to  the  ruling  of  the  Chief  Justice. 

Byles,  J.  I  am  of  the  same  opinion.  The  rule  to  be  deduced 
from  the  case  of  Brady  v.  Todd  (1)  seems  to  me  to  be  this, — if 
the  servant  or  agent  of  a  private  individual  entrusted  on  one  oc- 
casion to  sell  a  horse,  without  authority  from  his  master  takes  upon 
himself  to  warrant  the  soundness  of  the  animal,  the  master  is  not 
bound ;  but,  if  the  servant  of  a  horse-dealer,  or  even  one  who 
only  occasionally  assists  him  in  his  business,  being  employed  to 
sell,  gives  a  warranty,  the  principal  is  bound,  even  though  the 
agent  or  servant  was  expressly  forbidden  to  warrant.  In  such  a 
case,  there  is  an  ostensible  authority  to  do  that  which  is  usual 
in  the  conduct  of  the  business  of  a  horse-dealer.  The  question 
whether  there  was  an  actual  warranty  here  or  not  went  to  the 
jury,  and  they  disposed  of  it  in  a  way  with  which  my  Lord  is  not 
dissatisfied.  The  evidence  of  the  supposed  custom  or  usage  not  to 
warrant  where  a  horse  had  been  examined  and  certified  to  be  sound, 
was  mere  evidence  of  bargains  between  other  persons,  and  was 
clearly  inadmissible. 

Keating,  J.  I  am  of  the  same  opinion.  The  defendant,  a  horse- 
dealer,  employed  his  brother  to  sell  the  horse  in  question,  and 
clothed  him  with  full  power  to  do  all  that  is  properly  within  the  scope 
of  the  authority  of  a  person  so  employed.  The  agent  warranted 
the  horse  to  be  sound.    By  that  warranty  the  defendant  is  bound. 

Erle,  C.  J.,  concurred. 

Rule  refused. 
Attorneys  for  plaintiflf ;  Paterson  &  Sons. 

Attorneys  for  defendant :  Tamplin  &  Tayler. 

(1)  9  C.  B.  (N.S.)  592 ;  30  L.  J.  (C.P.)  223. 
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COWARD  AKD  Anotheb,  Absigxees  of  THOMAS  GORTON,  a  Ba»kbupt,  v.         1866 
GREGORY,  Executor  of  JOHN  HALL,  Dbcbaskd.  Nov.  13. 

Jjindlord  and  Tenant — Covenant  to  repair — Condition  Precedent — Continuing 
Breach—Recovery  informer  Action — Liability  of  Executor  if  an  Executor 
for  a  Devastavit  by  the  latter* 

1.  By  an  indenture  of  lease  made  in  1851,  Richard  Hall  demised  to  one  Gorton 
certain  print-works  and  premises,  with  the  steam-engines,  boilers,  &c.,  belonging 
thereto,  the  lessee  covenanting  to  keep  the  premises  in  good  and  tenantable  repair, 
*'  the  main  walls,  roofs,  slates,  principal  timbers,  and  the  outside  parts  of  the  said 
buildings,  &c.,  and  accidents  by  fire,  lightning,  &c.,  and  the  steam-engines,  boilers, 
water-wheels,  and  first  motion  therefrom,  respectively,  by  the  fair  and  reasonable 
wear  and  usage  thereof,  only  excepted,"  he  the  said  Richard  Hall  having  first  put 
Uie  premises  into  good  and  tenantable  repair,  pursuant  to  the  covenant  therein- 
after entered  into  by  him :  and  the  lessor  covenanted  with  the  lessee  that  he,  his 
heirs,  &&,  would  forthwith  put  the  premises  into  good  and  tenantable  repair,  and 
would  during  the  term  keep  and  maintain  '*  the  whole  of  the  main  walls,  roofs, 
slates,  and  principal  timbers  of  the  premises,  and  the  steam-engineSi  water- 
wheels,  and  first  motion  therefrom,  by  the  fair  and  reasonable  wear  and  usage 
thereof,  in  good  and  tenantable  repair,"  &c. 

In  an  action  by  the  assignees  of  the  lessee  (who  had  become  bankrupt)  against 
the  defendant,  as  executor  of  John  Hall,  who  was  assignee  of  the  reversion  of 
Richard  Hall,  the  lessor,  the  first  count  of  the  declaration  assigned  two  breaches, — 
first,  the  lessor  having  omitted  to  do  so,  that  John  Hall  after  he  became  assignee  did 
not  put  the  demised  premises,  or  any  part  thereof,  into  good  and  tenantable  repair, 
— secondly,  that  John  Hall,  whilst  such  assignee,  did  not  keep  and  maintain  the 
said  main  walls,  roofs,  slates,  and  principal  timbers  of  the  premises,  and  the  said 
steam-engines,  &c.,  by  the  fair  and  reasonable  wear  and  usage  thereof,  in  good 
reimir,  &c. 

The  defendant  pleaded  to  the  first  breach, — fifthly,  that  John  Hall  became 
assignee  of  the  reversion  by  reason  of  the  death  of  Richard  Hall;  that,  in  the  lifi^ 
time  of  Richard  Hall,  and  before  John  Hall  became  such  assignee,  a  reasonable 
time  had  elapsed,  and  all  things  had  happened  to  entitle  the  lessee  to  have  the 
covenant  to  put  the  premises  into  repair  performed  by  the  lessor ;  and  that  the 
covenant  was  wholly  broken  before  John  Hall  became  such  assignee, — sixthly, 
repeating  the  last  plea,  and  further,  that,  after  the  death  of  Richard  Hall,  the 
lessee  sued  John  Hall  and  one  Ramsbottom,  as  executors  of  Richard  Hall,  for  the 
said  breach  of  covenant  by  Richard  Hall,  and  recovered  by  an  award  1080?.  2a.  as 
damages  in  respect  of  that  and  the  second  breach  of  covenant,  that  the  award  was 
a  valid  and  binding  award,  and  that  the  sum  awarded,  with  costs,  had  been  paid 
to  Gorton  before  his  bankruptcy : — 

Bdd,  that  the  fifth  and  sixth  pleas  were  a  good  answer  to  the  first  breach, 
inasmuch  as  there  could  only  be  one  breach  of  the  covenant  to  put  the  premises 
into  repair,  and  that  had  occurred  in  the  life-time  of  Richard  Hall. 

2.  To  the  second  breach, — eighthly,  that  Gorton  sued  John  Hall  and  recovered 
damages  against  him  for  a  breach  of  the  same  covenant,  and  that  the  want  of  re- 
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pair  oomplained  of  in  the  same  breach  was  only  a  oontiniiance  of  the  want  of  repair 
in  respect  of  which  such  damages  were  awarded, — ^ninthly,  for  defence  on  equit- 
able grounds,  a  repetition  of  the  allegations  in  the  sixth  and  eighth  pleas,  and 
further  that  Gorton  did  not  expend  the  sum  so  recovered  in  putting  the  premises 
into  repair,  and  that  if  he  had  done  so,  the  want  of  repair  oomplained  of  in  the 
second  breach  would  not  hare  occurred : — 

j562d,that  the  eighth  and  ninth  pleas  were  no  answer,  as  ibis  was  a  continuing 
breach,  and  the  former  recovery  was  no  bar,  even  upon  equitable  grounds,  but 
only  matter  in  mitigation  of  damages. 

3.  The  defendant  further  pleaded  to  the  second  breach, — tentUy,  that  such 
breach  was  caused  by  the  default  of  Gorton  in  not  keeping  the  demised  premises 
(the  main  walls,  &a,  and  the  steam-engines,  &c.,  excepted)  in  repair  according  ta 
his  covenant  Beplication,  that  the  demised  premises  never  were  j>ut  into  repair 
pursuant  to  the  lessor's  covenant : — 

Eddf  that  the  covenant  by  the  lessor  to  put  the  premises  into  repair  was  a 
condition  precedent^  and  therefore  that  the  replication  was  an  answer  to  the  plea. 

4.  Eleventh  plea,  to  the  second  breach,  that  the  want  of  repair  oomplained  of 
was  not  occasioned  by  fair  and  reasonable  wear  and  usage : — 

Hddf  that  the  plea  was  bad,  as  the  words  in  the  covenant,  **  by  the  fair  and 
reasonable  wear  and  usage  thereof,*'  applied  only  to  the  "  steam-«nginea^  boilers, 
water-wheels,  and  first  motion  therefrom." 

5.  Twelfth  plea,  to  both  breaches,  that  John  Hall  had  no  notice  of  the  want  of 
repair: — 

Eeldf  that  want  of  notice  was  no  answer,  at  all  events,  to  the  first  breach. 

6.  The  second  count  alleged  that  Gorton  recovered  by  the  judgment  of  a  court 
of  error  against  John  Hall  as  executor  of  Richard  Hall,  de  bonis  testatoris,  in  an 
action  for  breach  of  covenant  by  Bichard  Hall,  1322Z.  lis.,  and  that  John  Hall 
was  guilty  of  a  devastavit  to  the  extent  of  the  judgment  so  recovered.  To  this 
count  the  defendant  pleaded  that  the  judgment  of  the  court  of  error  was  not 
entered  up  within  two  terms  after  the  verdict : — 

Mdd,  bad,  as  being  an  attempt  to  call  in  question  the  judgment  of  a  court  of 
error. 

7.  Sixteenth  plea,  to  the  second  count,  that  Richard  Hall  appointed  John  Hall 
and  one  Bamsbottom  his  executors,  that  Ramsbottom  was  at  the  time  of  the 
death  of  John  Hall  still  living,  that  John  Hall  had  at  the  time  of  his  death,  and 
that  after  his  death  Ramsbottom  had  in  his  hands  personal  estate  and  effects  of 
Richard  Hall  sufficient  to  satisfy  the  judgment,  and  that  the  defendant  bad  never 
had  any  personal  estate  and  effects  of  Richard  Hall  in  his  hands  as  executor  to  be 
administered : — 

Heldy  that  the  plea  was  bad,  the  defendant  being  responsible  as  executor  for  the 
devastavit  by  John  Hall,  which  the  plea  admitted. 


The  declaration  by  the  plaintiff  as  assignees  of  one  Thoma» 
Gorton,  a  bankrupt,  against  the  defendant  as  executor  of  John 
Hall,  in  the  first  count,  stated  that,  before  Gorton  became  a 
banknipty  to  wit,  &a,  by  an  indentoie  between  one  Bidiard 
Hall  of  the  one  part,  and  Gorton  of  the  other  part,  Biehard 


YOL.  IL]  MIGH.  TERM.  XXX  7IGT.  15& 

Hall  desaifled  to  Gorton  certain  pmdrworks^  buildings^  and  tene-        1866 
ments  then  used  by  Gorton  as  print  and  dye-worka,  as  m  the     CkywASD 
indentore  mentioned,  wiih  the  steam-engines^  boilers,  shafiang,    qbi^t. 
gearing,  and  apparatns  belonging  thereto,  and  also  certain  cottages, 
warehouses,  bams,  shippens,  and  stables  belonging  thereto,  and  then 
occupied  therewith  by  Gorton;  and  also  certain  bleach-works  and 
otiier  buildings ;  and  also  certain  articles,  matters,  and  thii^s  par- 
ticularly mentioned  and  specified  in  a  schedule  or  inventory  thereof 
in  the  indenture  mentioned ;  To  hold  the  said  premises  for  the 
seyeral  and  respectiye  terms  of  years  in  the  ind^iture  mentioned 
as  to  such  several  parcels  thereof  respectively  as  in  the  indenture 
mentioned :  And  Gorton  did  thereby,  for  himseli^  his  heirs,  (fee, 
covenant  with  Bichard  Hall,  his  heirs,  &c^  that  he,  Gorton,  his 
executors,  &c.,  would,  during  the  several  terms  for  which  the  same 
respectively  wese  thereby  demised,  maintain  and  keep  the  several 
hereditaments,  tenements,  and  premises  thereby  demised  in  good 
and  tenantable  order,  repair,  and  condition, — the  main  walls,  roofif, 
slates,  principal  timbers,  and  the  outside  parts  of  the  said  buildings, 
and  accidents  by  fire,  lightning,  flood,  storm  or  tempest,  and  thesaid 
steam^ngines,  boilers,  water-wheels,  and  first  motion  there&om, 
respectively,  by  the  fair  and  reasonable  wear  and  usage  thereof,  only 
excepted, — ^he  the  said  Bichard  Hall,  his  heirs,  &a,  having  first  put 
the  whole  of  the  several  hereditaments,  tenements,  and  premises 
thereby  demised  into  good  and  tenantable  order,  repair,  and  con- 
dition, pursuant  to  lihe  covenant  thereinafter  entered  into  by  him 
for  that  purpose,  as  thereinafter  mentioned :  And  Bichard  Hall  did 
thereby,  for  himseK,  his  heirs,  &c^  covenant  with  Gorton  that  he 
Bichard  Hall,  his  heirs,  &c^  should  and  would  forthwith  put  the 
whole  of  the  demised  pnemises  into  good  and  tenantable  order, 
repair,  and  condition,  and  during  the  whole  of  the  said  several 
terms  ke^  and  maintain  the  whole  of  the  main  walls,  roofe,  slates, 
and  piincipal  trmbers  of  the  said  several  buildings  and  premises, 
and  the  steam-engines,  boilers,  water-wheels,  and  first  motion 
therefrom,  by  the  fair  and  reasonable  wear  and  usage  thereof  in 
good  and  tenantable  order,  repair,  and  condition ;  and  also  should 
once  in  every  four  years  paint  the  window-frames  and  the  entire 
outside  wood  aad  iron-work  of  the  said  buildings  and  premises 
thereby  demised  with  good  and  sufficient  oU  paint :   That  by 
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1866       virtue  of  the  said  demise  Gorton  entered  upon  the  premises,  and 
became  possessed  thereof  respectively  for  the  several  terms  so 


V,  granted  to  him :  That  afterwards  and  during  the  several  terms, 
Qbbgobt.  ^^^  j^  ^^  life-time  of  John  Hall,  and  before  Gorton  became  a 
bankrupt,  and  before  the  committing  of  the  breaches  of  covenant 
thereinafter  mentioned,  the  several  reversions  of  and  in  the  demised 
premises  expectant  on  the  determination  of  the  several  terms,  by 
assignment  came  to  and  vested  in  John  Hall:  That,  although 
Gorton  did  not  become  bankrupt  nor  John  Hall  die  until  after  the 
expiration  of  the  several  terms,  and  although  all  things  were  done 
and  all  things  happened  and  existed,  and  all  times  elapsed  neces- 
sary to  entitle  Gorton,  after  John  Hall  became  such  assignee  of  the 
said  reversions  as  aforesaid,  to  have  the  said  covenants  of  Bichard 
Hall,  for  himseK  and  his  assigns,  performed  by  John  Hall,  and  to 
maintain  this  action  for  the  non-performance  of  the  same;  and 
although  Bichard  Hall  did  not  nor  would,  before  John  Hall  became 
such  assignee  of  the  said  reversions  as  aforesaid,  perform  the  said 
covenant  to  put  the  whole  of  the  demised  premises  into  good  and 
tenantable  order,  repair,  and  condition;  and  although  the  said  pre- 
mises, when  John  Hall  became  such  assignee  of  the  said  reversions 
as  aforesaid,  were,  and  every  part  thereof  was,  out  of  repair ;  yet 
John  Hall  did  not  nor  would,  after  he  became  and  whilst  he  was 
such  assignee  as  aforesaid,  put  the  demised  premises  or  any  part 
thereof  into  good  and  tenantable  repair,  order,  and  condition,  but 
neglected  and  refused  so  to  do :  That  John  Hall  did  not  nor  would 
after  he  became  and  whilst  he  was  such  assignee  as  aforesaid,  and 
during  the  several  terms,  keep  and  maintain  the  whole  of  the  said 
main  walls,  roofs,  slates,  and  principal  timbers  of  the  said  bmldings 
and  premises,  and  the  said  steam-engines,  boilers,  water-wheels,  and 
first  motion  therefrom,  by  the  fair  and  reasonable  wear  and  usage 
thereof,  in  good  and  tenantable  order,  repair,  and  condition ;  but, 
from  the  time  when  he  became  and  whilst  he  was  such  assignee  as 
aforesaid,  and  during  the  said  terms,  and  until  the  expiration  . 
thereof,  suffered  and  permitted  the  said  main  walls,  roofisi,  slates, 
and  principal  timbers  of  the  said  buildings  and  premises,  and  also 
the  said  steam-engines,  boilers,  water-wheels,  and  first  motion 
therefrom,  by  the  fair  and  reasonable  wear  and  usage  thereof,  to 
become  and  be  and  continue,  and  the  same  were  for  and  during  all 
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the  time  aforesaid,  niinouB,  prostrate,  dilapidated,  and  in  great  1866 
decay,  and  in  bad  and  untenantable  order,  repair,  and  condition,  Qowabd 
for  want  of  the  necessary  and  proper  keeping  and  maintaining  of  q^^^bt. 
the  same  in  good  and  tenantable  order,  repair,  and  condition, 
according  to  the  covenant  in  that  behalf:  That  John  Hall,  after 
he  became  and  whilst  he  was  such  assignee  as  aforesaid,  and  daring 
the  said  several  terms,  did  not  nor  would  once  in  every  four  years 
of  the  said  several  terms  paint  the  window-frames  and  the  entire 
outside  wood  and  iron-work  of  the  said  buildings  and  premises 
thereby  demised  with  good  and  sufficient  oil-paint,  according  to 
the  covenant  in  that  behalf;  but,  after  the  19th  of  October,  1854, 
and  during  two  such  periods  of  four  years  respectively,  wholly 
neglected  and  omitted  so  to  do,  although  all  things  happened  and 
all  times  elapsed  necessary  to  entitle  Oorton  to  have  had  the  scone 
twice  so  painted  by  John  Hall  as  aforesaid,  and  to  entitle  the 
plaintiffs  to  maintain  this  action  in  r^pect  of  the  said  breaches  of 
covenant  by  John  Hall  in  that  behalf;  and  thereby  the  window- 
frames  and  outside  iron  and  wood-work  became  and  were  rotten  and 
spoiled.  The  count  then  alleged  for  special  damage  that  Gorton 
was  by  reason  of  the  breaches  of  covenant  by  John  Hall  prevented 
from  carrying  on  his  business  of  a  calico-printer  in  so  profitable 
and  advantageous  a  manner  as  he  otherwise  might  and  would  have 
done ;  that  the  steam-engines,  boilers,  and  water-wheels,  and  first 
motion  therefrom,  were  out  of  working  condition,  and  Gorton's 
business  was  consequently  obstructed  and  stopped;  that  the 
demised  premises  were  thereby  rendered  unfit  for  the  introduction 
into  the  works  of  unproved  machinery,  which  improved  machinery 
it  was  in  and  by  the  lease  provided  that  Gorton  should  be  autho- 
rized to  substitute  for  any  of  the  machinery  therein  mentioned,  in 
manner  and  upon  the  terms  therein  mentioned ;  and  that  (rorton 
was  thereby  prevented  from  substituting  and  introducing  such  new 
machinery,  and  was  put  to  expense  in  making  divers  of  such  re- 
parations as  John  Hall  as  such  assignee  ought  to  have  made 
according  to  the  covenants  in  that  behalf,  and  was  otherwise 
damnified  in  his  business  and  circumstances,  &c 

The  second  count  stated  that  John  Hall  was  in  his  life-time  and 
at  the  time  of  his  death  executor  of  Bichard  Hall,  and  that  after 
the  death  of  Bichard  Hall  and  in  the  life-time  of  John  Hall,  to 
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1866  wit^  on  the  23rd  of  October,  1860,  Gorton  oommeBced  «n  action  in 
GowAED  the  Court  of  Queen's  Bench  (1)  against  Johni  Hall  for  a  boeaeh:  hy 
Obbqobt.  Si^^I^^i^  Hall  oi  the  coyenant  in  the  lease  of  tko  8th  of  Maidiy 
1851,  to  pay  to  Gorton  at  the  exjaration  of  the  team  the  sum 
awarded  by  an  umpire  as  the  excess  in  'valii&  of  the  machinery  && 
then  upon  the  premises^  over  their  yalue  (after  allowing  for  reason- 
able weaff  and  tear)  at  the  date  of  the  indenture;  that  the  eause 
came  oni  for  trial  a/t  the  liTerpool  siunmer  assiaes,  1861,  when  a 
yerdiet  weM  found  for  Gorton  for  1142J.  29.  lid.  damages^  costs 
40s. ;  that  Johai;  Halt  died  after  the  commencement  of  and  duffing 
the  said  aarizes^  haying  duly  made  his  wiU,  and  appomted  the 
defendanfi  and  one  Bamsbottom  executors  thereof;  that  Barns- 
bottom  renounced  probate,  and  tiie  will  was  proyed  by  the  defen- 
dant ;  that,  within  two  terms  after  such  yerdiet^  to  wil^  on  the 
23rd  of  Janfuary,  1862,  judgment  was  entered  against  the  defim- 
daat  in  thait  action  for  the  sum  assessed  by  the  jury,  and  also 
1802.  &.  Id.  for  coerta^  together  13221.  lis. ;  tihat^  after  the  ^ath 
of  John  Hall,  error  was  brought  upon  that  judgment  by  the  now 
defimdnnt^  and  by  a  rule  of  the  court  of  error  it  was  ordered  thait 
the  judgm^iH  as  against  the  defendant  John  Hall  de  bonis  propriis 
should  be  reyersed,  and  a  judgment  against  him  as  executor,  die 
bonis  testatoria^  et  si  non,  as  to  costs,  de  bonis  propriis,  should  be 
entered  instead  thereof;  that  such  judgment  was  entered  aceotd- 
in^y,  and  renudned  in  full  force  and  eftet,  not  in  the  least 
reyeiaed,  annulled,  set  aside,  paid  oS,  or  satisfied ;  that,  after  the 
death  of  Bichard  HaQ,  and  before  Gorton  became  bankrupt,  John 
Hall  eloigned,  wasted,  conyerted,  and  disposed  of  to  his  own  use 
diyers  goods  and  chattels  which  were  of  Bichard  Hall,  deceased, 
at  the  time  of  his  death,  of  the  yalue  of  the  said  sum  of  13222.  lU. 
recoyered  as  aforesaid,  and  which  came  to  the  hands  of  John  Hall, 
as  executor  as  aforesaid,  to  be  administered ;  whereby,  in  tke  life- 
time ci  John  Hall,  and  before  Gorton  became  bankrupt,  an  action 
accarued  to  Gorton  to  demand  and  haye  of  John  Hall  the  said  sum 
ofl322Z.  lU&c 

Fifth  plea, — to  the  first  breach, — that  John  HaU  became  assignee 
of  tibe  said  reya^ons  upon  and  by  reason  of  the  death  of  Bichard 
Hall ;  thaty  after  the  making  of  the  indentuse,  and  in  the  Ufe-time 
(1)  The  raooid  in  that  aetion  was  set  oat  at  length. 
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of  Bidhard  Hall,  aiui  before  John  Hall  became  suck  assignee,  a       1866 
leaflonable  tiiae  and  all  things  had  elapsed  and  happened  necea*      cqwabd 
aarj  to  entitle  €rorton  to  have  the  ooyenant  to  put  the  whole  of    q^^j^ 
the  dranised  pieoiiaes  into  good  and  tenantable  order  and  condition 
peiformed  by  Bichard  HaU ;  and  that  the  said  covenant  was  whoUy 
ixroken  before  John  Hall  became  socb  aasigxiee. 

Sixth  plea, — ^to  the  first  breach, — a  repetition  of  the  last  pre- 
<9eding  plea,,  and  further  that  after  the  death  of  Bichaid  Hall,  and 
before  the  expiratiaik  of  the  said  terms,  Gk)rtoB  sued  John  Hall  and 
Bamsbottom,  as  and  beii^  the  ezecutera  of  Bichard  Hall,  in  the 
Oonrt  of  Exdieqner,  ia  an  action  for  and  in  respect  of  the  said 
breach  by  Bichard  Hall  of  the  said  covenant,  and  for  and  in 
respect  of  Bichard  HaU  not  having  in  his  life-time  kept  and 
maintained  the  said  main  walls,  roofer  slates,  and  principal  timbers 
of  the  said  buildings  and  premises^  and  also  the  said  steam-engines, 
boilers^  water^heeh,  and  fiist  motion,  by  the  fair  and  reasonable 
wear  and  usage  thereof,  in  good  and  tenantable  order,  repair,  and 
«onditiim ;  that  the  said  action  and  all  matters  in  difference  were 
refenvd  to  one  James  Farh^  who  befooe  Gorton's  bankruptcy  made 
anawaidinhijsifiivaurfor  10801.  2s.  as  damagea '*  in  the  said  action 
and  in  respect  of  the  said  breaches  of  covenant ;"  that  the  award 
remained  a  valid  and  bindbg  award ;  and  that  the  sum  awarded 
and  the  coste  of  the  action,  Arc,  were  paid  to  and  received  by 
<xorton  before  his  bankruptcy. 

•  Seventh  plea, — to  the  second  breach, — thskt,  before  the  expiration 
of  the  said  terms,  (jorton  sued  John  Hall,  in  the  Court  of  Exche- 
quer, aa  such  assignee  of  the  said  reversions,  in  an  action  for  and 
in  respect  of  John  Hall  not  having  as  such  assignee  kept  and 
maintained  the  said  main  walls^  roofis,  slates,  and  principal  timbers 
of  the  said  buildings  and  premises,  and  the  said  steam-engines^ 
boilersty  water-wheels,  and  first  motion  therefrom,  by  the  &ir  and 
reasonable  wear  and  usage  thereof,  in  good  and  tenantable  order, 
repair,  and  condition,  &c.-H3toting  a  reference  and  award,  and  pay- 
ment of  the  sum  awarded,  as  in  the  sixth  plea. 

Eighth  plea, — to  the  second  breach, — a  repetition  of  the  last 
preceding  plea  except  so  much  thereof  as  alleged  that  the  action 
was  for  and  in  reflect  of  the  same  breach  of  covenant  as  in  that 
plea  pleaded  to ;  and  ftirther  that  the  want  of  repair  and  bad  and 
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untenantable  order,  repair,  and  condition  in  the  declaration,  so 
CowAMo"  fistr  as  respected  the  breach  of  covenant  therein  pleaded  to,  com- 
Grbgokt.  pl^^d  of,  was  and  is  the  continuance  only  of  such  want  of  repair, 
and  bad  and  untenantable  order,  repair,  and  condition  for  and  in 
respect  of  which  the  said  action  was  brought  and  the  said  damages 
awarded  against  John  Hall,  and  which  existed  at  the  time^  of  the 
commencement  of  the  said  action. 

Ninth  plea,  for  defence  on  equitable  grounds  as  to  the  second 
breach, — a  repetition  of  the  sixth  and  seventh  pleas,  except  so 
much  of  the  seventh  plea  as  alleged  that  the  action  in  that  plea 
mentioned  was  for  and  in  respect  of  the  same  breach  of  covenant 
as  in  the  seventh  plea  pleaded  to ;  and  further  that  Gorton  did 
not,  although  a  reasonable  time  for  that  purpose  had  elapsed 
before  the  expiration  of  the  said  terms,  expend  the  sums  so 
awarded  and  paid  to  him  as  in  the  sixth  and  seventh  pleas 
mentioned,  upon  the  demised  premises,  or  in  or  about  putting  the 
same,  nor  did  he  put  the  same,  into  good  and  tenantable  order, 
repair,  and  condition ;  that,  if  Gorton  had  so  expended  the  said 
moneys,  or  put  the  demised  premises  into  good  and  tenantable 
order,  repair,  and  condition,  such  want  of  repair  and  bad  and  un- 
tenantable order,  repair,  and  condition  as  in  the  declaration,  so  far 
as  respected  the  breach  of  covenant  therein  pleaded  to,  complained 
oty  would  not  have  existed  or  occurred ;  and  that  the  breach  of 
covenant  therein  pleaded  to  was  thereby  occasioned  by  the  default 
of  Gorton. 

Tenth  plea, — ^to  the  second  breach, — ^that  the  said  breach  was 
caused  and  occasioned  by  the  acts  and  de&ults  of  Gorton  in  not 
maintaining  and  keeping  the  demised  premises  in  good  and  tenant- 
able  order  and  condition  (the  main  walls,  roo&,  slates,  principal 
timbers,  and  the  outside  parts  of  the  said  buildings,  and  accidents 
by  fire,  lightning,  flood,  storm,  or  tempest,  and  the  steam-engines, 
boilers,  water-wheels,  and  first  motion  therefrom  respectively,  by 
the  &ir  and  reasonable  wear  and  usage  thereof,  only  excepted), 
according  to  his  covenant  in  that  behalf  in  the  indenture  con- 
tained. 

Eleventh  plea, — ^to  the  second  breach,— that  such  want  of  repair 
and  bad  and  untenantable  order,  repair,  and  condition  in  the  de- 
claration, so  £ftr  as  respected  the  breach  of  covenant  therein 
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pleaded  to,  complained  of,  were  not  occasioned  by  Mr  and  reason-       1866 
able  wear  and  usage.  Cowabd 

TwelfHi  plea, — as  to  both  breaches  in  the  first  count, — that    gmgobt. 
John  Hall  had  not  notice  of  such  want  of  repair,  and  bad  and 
untenantable  order,  repair,  and  condition,  as  in  the  declaration 
<X)niplained  o£ 

Fifteenth  plea, — ^to  the  second  count, — ^that  the  judgment  of 
the  court  of  error  was  not  entered  within  two  terms  after  the  said 
verdict. 

I*  Sixteenth  plea, — ^to  the  second  count, — ^that  Bichard  Hall  by  his 
last  will  appointed  John  Hall  and  one  Bamsbottom  executors 
thereof;  that  John  Hall  and  Bamsbottom  duly  proved  the  last 
will  and  testament  of  Bichard  Hall,  and  took  upon  themselves  the 
burden  of  the  execution  thereof ;  that  Bamsbottom  was  at  the  time 
of  the  death  of  John  Hall,  and  still  is,  living ;  that,  at  the  time  of 
the  death  of  John  Hall,  the  said  John  Hall  had  in  his  hands,  and 
upon  and  after  his  death  Bamsbottom  had  in  his  hands,  personal 
estate  and  effects  of  Bichard  Hall  sufficient  to  satisfy  the  said 
judgment ;  and  that  the  defendant  had  never  had,  nor  at  the  com- 
mencement of  this  suit  had  he,  nor  had  he  since  had,  nor  had  he 
then,  any  personal  estate  or  effects  which  were  of  Bichard  Hall, 
in  his  hands  as  executor  as  aforesaid  to  be  administered. 

The  defendant  also  demurred  to  the  second  count,  on  the  ground 
that  the  judgment  therein  set  out  appeared  on  its  face  to  be  erro- 
neous, and  that  the  facts  set  forth  in  the  second  count  did  not  shew 
any  liability  on  the  part  of  the  defendant.    Joinder. 

Second  replication  to  the  tenth  plea, — ^that  the  demised  pre- 
mises never  were  put  into  good  and  tenantable  order,  repair,  and 
condition,  pursuant  to  the  covenant  in  that  behalf  of  Bichard 
HaU. 

The  plaintiffs  also  demurred  to  the  fifth  and  sixth  pleas,  on  the 
ground  that  ^  there  was  a  continuing  breach  of  the  covenant  so 
long  as  the  premises  were  not  put  into  good  repair  ;**  to  the  eighth 
plea,  on  the  ground  that  "  the  breach  secondly  assigned  is  a  con- 
tinuing breach  up  to  the  time  of  the  expiration  of  the  tenancy ;" 
to  the  ninth  plea,  on  the  ground  that  '4t  shews  no  sufficient 
reason  for  restraining  the  plaintiff's  action  f  to  the  eleventh  plea, 
on  the  ground  that,  **  consistently  with  what  is  stated  in  that  plea, 
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1866  there  may  have  been  the  breach  of  covenant  secondly  assigned, 
OowABD  and  that  that  plea  neither  denied  nor  confessed  and  avoided ;"  to 
Gbbgobt.  ^^^  twelfth  plea,  on  the  ground  "  that  notice  of  want  of  repair  was 
not  a  condition  precedent ;"  to  the  fifteenth,  on  the  ground  that 
'^  it  appeared  from  the  declaration  that  the  judgment  of  the  court 
of  error  was  a  substitution  for  the  original  judgment ;"  and  to  the 
sixteenth,  on  the  ground  that  '^the  defendant,  being  charged  upon 
a  devastavit  by  John  Hall,  that  plea  was  no  answer."    Joinder. 

The  defendant  demurred  to  the  second  replication  to  the  tenth 
plea,  on  the  ground  that  ''it  states  matter  only  for  cross-action, 
and  is  no  answer  to  the  plea."    Joinder. 

Kemplatf  {EerscheH  with  him),  for  the  plaintiffs.  The  first  count 
of  the  declaration  sets  out  a  lease  by  Eichard  Hall  to  Gorton  of 
certain  print-works  and  premises,  with  the  steam-engines,  boilers, 
&c.,  belonging  thereto,  whereby  the  lessee  covenants  to  keep  the 
premises  in  repair,  ''the  maia  walls,  roo&,  slates,  principal  timbers, 
and  the  outside  parts  of  the  said  buildings,  &a,  and  the  steam- 
engines^  boilers,  water-wheels,  and  first  motion  therefrom,  respec- 
tively, by  the  fair  and  reasonable  wear  ^and  usage  thereof,  only 
excepted,"  the  lessor  having  first  put  the  premises  into  good  and 
tenantable  repair,  pursuant  to  his  covenant  thereinafter  mentioned; 
and  wherein  Eichard  Hall  covenanted  for  himself,  his  heirs,  &c., 
forthwith  to  put  the  whole  of  the  premises  into  repair,  and  during 
the  term  to  keep  in  repair  the  excepted  portions.  It  then  goes  on 
to  all^e  that  John  Hall,  the  defendant's  testator,  became  assignee 
of  the  reversion,  and  assigns  for  breaches, — ^first,  that  Eichard  Hall 
in  his  life-time,  and  John  Hall  after  he  became  assignee,  did  not  put 
the  premises  in  repair, — secondly,  that  John  Hall,  whilst  such  as- 
signee, did  not  keep  the  excepted  parts  of  the  premises,  or  the 
steam-engines,  &c.,  in  repair.  The  fifth  plea  (to  the  first  breach) 
alleges  that  John  Hall  became  assignee  of  the  reversion  by  reason 
of  the  death  of  Eichard  Hall ;  that,  in  the  life-time  of  Eichard  Hall, 
and  before  John  Hall  became  such  assignee,  a  reasonable  time  had 
elapsed,  and  all  things  had  happened  to  entitle  the  lessee  to  have 
the  covenant  to  put  the  premises  into  repair  performed  by  the 
lessor ;  and  that  the  covenant  was  wholly  broken  before  John  Hall 
became  such  assignee.    That  plea  raises  the  question  whether 
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the  assignee  of  the  reversion  is  liable  where  there  has  been  a  1866 
breach  of  such  a  covenant  in  the  time  of  the  lessor.  The  breach  c)owabd 
is  continuing  so  long  as  the  premises  remain  unrepaired;  and  qq^st. 
for  this  the  assignee  is  responsible.  The  sixth  repeats  the  allega- 
tions contained  in  the  fifth  plea,  and  further  alleges  that,  after 
the  death  of  the  lessor,  the  lessee  sued  the  executors  of  the 
lessor  (the  defendant's  testator  being  one  of  them),  for,  amongst 
other  things,'  the  same  breach  of  covenant^  that  is,  for  not 
putting  the  premises  in  repair,  and  also  for  not  keeping  the 
excepted  portions  in  repair,  and  recovered  damages  for  both. 
This  raises  the  fiirther  question,  what  is  the  proper  measure  of 
damages  in  such  a  case.  The  seventh  plea  states  a  recovery 
of  damages  in  an  action  against  John  Hall  for  not  having  kept 
the  main  walls,  &c.,  and  the  steam-engines,  &c.,  in  repair.  The 
eighth  plea,  which  incorporates  the  allegations  in  the  seventh 
plea,  states  that  the  want  of  repair  complained  of  was  the  con- 
tinuance only  of  the  want  of  repair  in  respect  of  which  damages 
had  been  awarded  against  John  Hall  in  the  former  action.  That 
clearly  is  no  answer  to  a  continuing  breach.  The  ninth  plea 
repeats  the  sixth  and  seventh  pleas,  and  in  substance  alleges  that 
Gorton  did  not  expend  the  money  recovered  in  putting  the  pre- 
mises into  repair ;  and  that,  if  he  had  done  so,  the  want  of  repair 
complained  of  in  the  second  breach  would  not  have  occurred. 
This  again  raises  the  question  as  to  what  is  the  true  measure  of 
damages  in  a  case  of  this  kind.  In  Mayne  on  Damages,  p.  183, 
the  rule  is  thus  stated :  "  When  the  tenant  covenants  to  keep  in 
repair,  an  action  may  be  brought  for  breach  of  covenant  at  any 
time  during  the  continuance  of  the  lease :  Luamore  v.  Bobsan  (1) ; 
and  Lord  Holt  ruled  that,  in  such  a  case,  the  measure  of  damages 
was  the  amount  it  would  cost  to  put  the  premises  into  repair: 
Vivian  v.  Champion.  (2)  This  view,  however,  has  been  departed 
from  in  later  cases,  and  it  has  been  ruled  that  the  measure  of 
damages  is  the  extent  to  which  the  marketable  value  of  the 
reversion  is  injured.  This  would  be  very  great  if  the  lease  were 
near  its  expiration;  very  small  if  it  had  a  long  time  to  "run: 
Doe  d.  Woreester  v.  Bowlands  (8) ;  Smith  v.  Peat.  (4)    A  recent 

(1)  1  B.  &  A.  584.  (3)  9  C.  &  P.  734. 

(2)  2  Ld.  RaynL  1126 ;  1  Salk.  141.         C4)  9  Exch.  161 ;  23  L.  J.  (Ex.)  84. 
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1866  case, — Ma/niatt  v.  CaUon  {1\ — seems  opposed  to  this  rnle.  The 
CowABD  action  was  npon  a  contract  to  repair.  Flea,  that  the  premises 
Obsgoby.  ^^^  ^  S^^  repair  until  they  were  accidentally  burnt  down; 
and  verdict  for  the  defendant  upon  this  plea.  Damages  were  to  be 
assessed  contingently^  in  case  the  plea  should  be  held  bad ;  and 
Bolfe,  6.,  directed  nominal  damages.  He  said  that  otherwise,  as 
the  action  was  brought  during  the  tenancy,  the  plaintiff  might 
put  the  money  into  his  pocket,  and  then  bring  another  action  for 
non-repair,  in  which,  on  the  principle  contended  for  by  the  plain- 
tiff, he  would  be  entitled  again  to  recover  substantial  damages. 
The  plaintiff,  he  thought,  could  at  most  recover  damages  on 
account  of  the  premises  continuing  out  of  repair  up  to  the  com- 
mencement of  the  action,  and  he  did  not  see  how  these  damages 
could  be  other  than  nominaL  It  is  clear,  however,  that  this  de- 
cision must  have  rested  upon  the  circumstances  of  the  particular 
case.  As  the  source  of  the  injury  was  found  to  be  accidental, 
no  damages  could  of  course  be  given  for  allowing  the  premises  to 
get  out  of  repair.  The  only  ground  of  action  was  for  not  putting 
them  into  repair.  This  would  be  measured  by  the  extent  to  which 
the  reversion  was  injured  by  such  neglect  at  the  time  of  action. 
No  actual  damage  was  proved ;  and,  as  the  premises  were  insured, 
and  the  whole  thing  was  mere  accident,  the  jury,  no  doubt,  were  of 
opinion  that  the  reversion  was  not  in  fact  damaged  substantially 
by  any  wrong  committed  hy  the  deferidant.  Nominal  damages  in 
such  a  case  were  quite  just.  To  lay  down,  however,  as  a  general 
rule,  that  damages  must  necessarily  be  nominal  for  leaving  a  house 
in  ruins  during  the  currency  of  the  term,  would  clearly  be  absurd, 
and  could  never  have  been  intended.  The  value  of  the  reversion 
would  be  essentially  injured.  Nor  would  the  objection  of  the 
learned  Baron  apply  to  damages  given  on  this  account.  The 
plaintiff  might,  no  doubt,  put  the  money  into  his  pocket,  and 
commence  a  tresh  action  next  day ;  but  he  could  not  recover  sub- 
stantial damages  in  such  an  action,  unless  he  could  prove  some 
additional  injury  to  his  reversion,  subsequent  to  that  for  which  he 
had  been  already  recompensed.  The  lessee  clearly  was  not  bound 
to  expend  the  whole  amount  of  damages  recovered  in  the  former 
action  in  putting  the  premises  in  repair.     A  portion  of  those 

(1)  2  C.  &  K.  553. 
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damages  might  have  been  given  for  the  inconvenience  and  loss  18S6 
which  he  sustained  from  the  non-performance  oif  the  lessor's  cove-  qowabd 
nant :  and,  further,  between  the  time  of  commencing  that  action  q^^^^. 
and  the  recovery  of  judgment  some  damage  must  have  accrued  to 
the  lessee  which  was  not  covered  by  the  award.  The  tenth  plea, 
which  is  also  pleaded  to  the  second  breach,  alleges  that  the  breach 
was  occasioned  by  the  default  of  Grorton,  the  lessee,  in  not  keeping 
the  premises  in  repair  (the  main  walls  and  the  machinery  excepted), 
according  to  his  covenant.  The  question  raised  by  the  replication 
to  that  plea  is,  whether  the  performance  by  the  lessor  of  his  cove- 
nant to  put  the  premises  in  repair,  was  not  a  condition  precedent. 
As  to  this  Nedle  v.  Baicliff  (1)  is  a  distinct  authority.  There^  the 
plaintiff  agreed  to  let  and  the  defendants  to  take  a  messuage,  &a, 
and  the  defendants  agreed  to  keep  in  repair  the  said  messuage,  &c., 
the  tame  Jmng  first  pud  into  repair  by  the  plaintiff:  and  it  was  held 
that  the  repair  by  the  plaintiff  was  a  condition  precedent  to  the  obli- 
gation on  the  defendants  to  keep  in  repair.  The  eleventh  plea  (to  the 
second  breach)  alleges  that  the  want  of  repair  complained  of  was  not 
occasioned  by  fair  and  reasonable  wear  and  usage.  The  clause  as  to 
fiur  and  reasonable  wear  and  usage  is  not  applicable  to  the  main 
walls,  roofs,  slates,  and  principal  timbers  of  the  buildings,  but  only  to 
the  steam-engines,  &c  This  clearly  is  so  in  the  exception  to  the 
lessee's  oovenant ;  and  the  same  words  must  receive  the  same  con- 
struction in  the  lessor's  covenant.  That  plea,  therefore,  is  no  answer 
to  the  second  breach.  The  twelfth  plea,  to  both  breaches,  states  that 
John  Hall  had  no  notice  of  the  want  of  repair.  That  plea  seems  to 
be  founded  on  a  dictum  of  Mansfield,  C  J.,  and  Gibbs,  J.,  in  Moore  v. 
Clark  (2),  which  is  to  this  effect, — ^  The  lessor  may  charge  the 
lessee  without  notice ;  for,  the  lessor  is  not  on  the  spot  to  see  the 
repairs  wanting:  the  lessee  is,  and  therefore  the  lessee  cannot 
charge  the  lessor  for  breach  of  repairs  without  notice,  for  the  lessor 
may  not  know  that  repairs  are  necessary."  All  the  authorities, 
however,  shew  that  notice  to  the  lessor,  or  to  the  assignee  of  the 
reversion, was  not  necessary:  Henning'a  Case  (3) ;  Com.  Dig.  Condi- 
tion (L.  9) ;  Vyse  v.  Wakefield.  (4) 

(1)  16  Q.  B.  916;  20  L.  J.  (Q.B.)  Conditioii  (A.  d.)  pi.  15,  as  HauU  v. 
130.  Eemyng. 

(2)  6  Taunt  90,  96.  (4)  6  M.  &  W.  442;  in  error,  7  M. 

(3)  On>.  Jac.  482 ;  cited  in  Yin.  Abr.  &  W.  126. 
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1866  [MeUishf  Q.O.,  contra,  admitted  that  the  plea  was  bad  as  to  the 

Coward     first  breach ;  but  said  he  should  haye  been  prepared  to  contend  that 
Gbbqobt.    ^*  ^^  S^^  as  to  the  second.    As,  however,  the  fact  was  against 
him,  he  consented  to  the  twelfth  plea  being  struck  out.] 

The  fifteenth  plea  is  clearly  bad. 

[WiLLEs,  J.    You  cannot  plead  error  to  debt  on  a  judgment] 

Then,  as  to  the  sixteenth  plea, — the  action  by  Grorton  against 
John  Hall,  referred  to  in  the  second  count,  was  founded  upon  cer- 
tain provisions  in  the  lease  which  are  not  now  before  the  Court. 
Certain  things  were  to  be  valued  at  the  end  of  the  term,  and  the 
difference  of  value,  with  an  allowance  for  wear  and  tear,  was  to  be 
ascertained  by  a  reference  to  arbitrators,  and  paid  by  the  one  party 
to  the  other  accordingly.  In  that  action  Gorton  obtained  a  verdict 
for  1142?.  2s.  lld.^  John  Hall  died,  but  within  two  terms  after 
his  death  judgmeiiit  was  entered  against  him  de  bonis  propriis. 
Error  was  brought  upon  that  judgment,  because  the  covenant  re- 
ferred to  chattels  as  well  as  to  fixtures,  €tnd  those  went  to  the 
executors.  The  cototdf.  error  rectified  the  blunder,  and  made  it 
a  judgment,  as  to  th6  dietmages,  de  bonis  testatoris.  The  objection 
to  the  count  is,  that  John  Hall  died  before  that  judgment  was 
obtained. 

[WHiLES,  J.  There  ^as  a  wrong  judgment  entered  at  the  proper 
time,  which  was  afterwards  amended  in  due  course  of  law.  What 
objection  can  there  be  to  that? 

MeHish,  Q.G.  The  judgment  of  the  Exchequer  Chamber  is  not 
now  in  question.  The  defendants  rely  upon  the  sixteenth  plea  as 
being  an  argumentative  denial  of  the  devastavit  alleged  in  the 
count.] 

The  second  count  charges  a  devastavit  by  John  Hall;  and, 
though  at  common  law  his  executor  or  administrator  would  not 
have  been  responsible  for  that,  yet  it  is  clear  that  since  the  sta- 
tute 30  Car.  2,  c.  7  (1),  made  perpetual  by  4  &  5  W.  &  M.  c.  24, 
8.  12,  he  is :  see  notes  to  WheaHey  v.  Lane  (2) ;  2  Williams  on 
Executors,  6th  ed.  1597,  where  the  whole  of  the  law  upon  the  sub- 
ject is  to  be  found. 

Hellish,  Q.O.  (Quatn  and  B.  G.  WiUiamB  with  him),  contra.  The 
first  question  is,  whether  the  covenant  by  the  lessor  forthwith  to 
(1)  Sometimes  cited  as  30  Car.  2,  stat.  1,  c.  7.       (2)  1  Wma.  Saund.  219cf,  219<?. 
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put  the  premises  ^into  repair  haying  once  been  broken,  there  can  1866 
be  any  further  breach  of  it.  It  could  hardly  be  contended  that,  the  Gowabd 
<x>yenant  being  once  performed,  the  lessor  could  be  called  upon  to  Gbbgost* 
perform  it  again.  The  fiffch  and  sixth  pleas,  therefore,  which  shew 
that  that  coyenant  had  been  broken  before  the  testator  of  the 
present  defendant  became  assignee,  afford  a  good  answer  as  to 
that  The  seyenth  and  eighth  pleas  raise  the  question  as  to 
what  is  the  proper  measure  of  damages  in  such  a  case.  It 
must  be  either  the  sum  it  would  cost  to  put  the  premises  into 
repair,  or  the  damage  which  the  lessee  would  sustain  during  the 
whole  of  the  term  by  reason  of  their  not  haying  been  put  into 
repair  pursuant  to  the  coyenant.  He  clearly  could  only  bring  one 
action,  and  must  recoyer  damages  for  the  whole  of  the  term.  It 
seems  to  be  doubtful  whether  in  such  an  action  the  damages  would 
not  be  limited  to  the  cost  of  repairing ;  but,  at  the  most,  the  lessee 
could  only  recoyer  the  cost  of  repairing  and  a  compensation  for  any 
inconyenience  which  he  might  sustain  whilst  the  premises  were 
out  of  repair.  Here,  the  lessee  has  obtained  damages  for  the 
breach  of  coyenant,  and  has  put  the  money  into  his  pocket,  and 
has  done  nothing.  It  would  be  unjust  to  hold  that  the  lessor  or 
his  representatiye  is  to  be  subject  again  to  a  claim  for  substantial 
xlamages,  as  if  no  former  action  had  been  brought 

[Byles,  J.  Is  the  lessee  to  haye  no  compensation  for  the  con- 
tinuing damage  ?] 

If  there  is  continuing  damage,  it  is  the  lessee's  own  fiault  In 
an  Anonymotcs  Case  in  Leonard  (1),  the  fistcts  were  these : — "  A  man 
made  a  lease  for  years,  and  the  lessee  coyenanted  to  make  repara- 
tions. ;  The  lessor  granted  the  reyersion  to  another,  and  the  leasee 
for  years  made  his  wife  his  executrix,  and  died.  It  was  holden  by 
the  Court  that  the  grantee  of  the  reyersion  should  not  recoyer 
damages  but  from  the  time  of  the  grant,  and  not  for  any  time 
before;  but  yet  the  wife,  the  executrix,  should  be  charged  for  the 
not  reparations  as  well  in  the  time  of  her  husband  as  in  her  own 
time :  and  if  she  do  make  the  reparations  depending  the  suit>  yet 
thereby  the  suit  shall  not  abate,  but  it  shall  be  a  good  cause  to 
qualify  the  damages,  according  to  that  which  may  be  supposed 
that  the  party  is  damnified  for  the  not  repairing  from  the  time  of 

(1)  3  Leon.  61. 
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1866       the  pnrchase  of  the  reyersion  unto  the  time  of  the  bringing  of  the^ 

CowABD     action."    And  it  was  said  by  Manwood,  J.,  "  that,  by  the  recoyery 

Gbmory     ^^  *^®  damages,  the  lessee  shonld  be  excused  for  eyer  after  for 

making  of  reparations :  so  as  if  he  suffer  the  houses  for  want  of 

reparations  to  decay,  that  no  action  shall  thereupon  after  be- 

;  brought  for  the  same;  but  that  the  coyenant  is  extinct." 

[WiLLES,  J.    That  is  contrary  to  the  modem  authorities.] 

The  ninth,  which  is  an  equitable  plea,  alleges  a  recoyery  by  the 
lessee  of  damages  both  for  not  putting  the  premises  into  repair 
(which,  it  is  submitted,  is  for  the  whole  of  the  time,)  and  for  not 
repairing  the  main  walls,  &c.,  and  further  alleges  that  the  lessee 
did  not  expend  the  money  in  repairing,  and  that,  if  he  had  done 
so,  the  want  of  repairs  now  complained  of  would  not  haye  occurred. 
Where  damages  haye  been  recoyered  for  the  breach  of  a  coyenant 
of  this  sort,  the  payment  of  the  damages  ought  to  place  the  party 
in  the  same  position,  in  equity  at  least,  if  not  in  law,  as  if  he  had 
performed  his  coyenant. 

[WiLLES,  J.,  referred  to  Simpson  y.  Scottish  Union  Fire  and 
Life  Insurance  Company  (1),  and  to  Vernon  y.  Smith  (2),  as 
to  the  effect  of  the  coyenant  to  insure,  and  the  obligation  to 
expend  the  money  recoyered  in  repairing  or  rebuilding  the  pre- 
mises.] 

As  to  the  eleyenth  plea,  the  coyenant  to  be  construed  is  the 
coyenant  of  the  lessor.  If  that  is  to  be  construed  with  reference 
to  the  preyious  coyenant  of  the  tenant,  regard  being  had  to  the 
nature  of  the  premises,  the  reasonable  construction  of  both  would 
seem  to  be  to  apply  the  exception  to  the  whole  subject-matter 
of  the  demise,  and  not  to  limit  it  to  the  steam-engines  and 
machinery. 

[Byles,  J.  The  word  ^  usage"  is  more  applicable  to  machinery 
than  to  buildings.] 

As  to  the  sixteenth  plea,  it  must  be  conceded  that  an  executor  or 
administrator  is  liable  for  a  deyastayit  by  his  testator  or  intestate, 
though  at  common  law  he  was  not  so.  But  an  executor  who  has 
money  enough  in  his  hands  to  satisfy  the  debts  of  his  testator  is 
not  guilty  of  a  deyastayit :  and  here  it  is  ayerred  that  John  Hall 
at  the  time  of  his  death  had  assets  of  Bichard  Hall  in  his  hands 
(1)  32  L.  J.  (Ch.)  329.  (2)  5  B.  &  A  1. 
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sufiScient  to  satisfy  the  judgment,  and  that  his  co-executor,  in       1866 
whom  they  would  vest  at  his  death,  is  still  living.  Cowabd 

[WiLLES,  J.    In  the  notes  to  Wheailey  v.  Lane  (1),  it  is  put  on    QaBomr. 
the  ground  that  it  is  the  personal  act  of  the  executor :  '^  Whatever 
act  of  the  executor  would  have  made  him  personally  liable  and  ^ 

chargeable  with  the  payment  of  the  demand  de  bonis  propriis,  will        ^\ 
now,  by  rirtue  of  these  statutes  (2),  make  his  personal  estate  liable 
in  the  hands  of  his  executor  or  administrator."   The  plea  admits  a 
deyastavit.] 

If  he  has  wasted  other  goods,  but  has  still  sufficient  to  satisfy 
the  judgment,  there  is  no  deyastayit. 

[WiLLES,  J.  The  words  of  the  statute  are,  *^any  goods,  chat- 
^tels,  estate,  or  assets,"  of  the  testator.  The  point  is  too  dear  for 
argument. 

Btles,  J.  The  sixteenth  plea  does  not  allege  that  the  de- 
fendant neyer  had  any  assets  of  John  Hall.] 

No.  Perhaps  it  should  haye  gone  on  to  ayer,  that,  except  as 
aforesaid,  there  was  no  deyastayit. 

The  C!ourt  intimating  that  they  were  prepared  to  giye  judgment 
for  the  plaintifis  as  to  all  except  the  fifth  and  sixth  pleas,  and 
Kemplay  admitting  that  he  could  not  contend  that  there  was  more 
than  one  breach  of  the  coyenant  to  put  the  premises  into  repair, 
he  was  not  heard  in  reply. 

Eble,  G.  J.  The  first  count  of  the  declaration  is  for  breaches  of 
a  coyenant  contained  in  a  lease,  whereby  Bichard  Hall,  the  lessor, 
engaged  to  put  the  whole  of  the  demised  premises  into  repair, 
and  to  keep  in  repair  certain  portions  thereof;  and  it  allies 
that  John  HaU,  the  defendant's  testator,  who,  it  appears,  was 
executor,  as  well  as  assignee  of  the  reyersion,  of  Bichard  Hall, 
was  guilty  of  two  breaches, — first,  in  not  putting  the  whole  of 
the  premises  into  repair, — secondly,  in  not  keeping  in  repair 
the  portions  mentioned  in  the  coyenant  in  that  behal£  As  to 
the  first  breach,  it  appears  to  me  that  that  part  of  the  coyenant 
could  only  be  broken  once,  and  that^  when  damages  were  once  reco- 

(1)  1  Wms.  Sannd.  219(2.    See  also  2  WiUiains  on  Ezecuton,  6th  ed.  1597. 
(2)  30  Car.  2,  c.  7,  and  4  &  5  W.  &  M.  c.  24,  a.  12. 
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1866  vered  in  reefpect  of  that  breach,  no  more  could  be  recoyered :  and 
Co^ j^sD  therefore,  as  it  is  clear  that  the  coyenant  to  put  the  premises  into 
«•  repair  was  broken  in  the  time  of  the  lessor,  and  that  that  was  a 
breach  for  which  the  assignee  could  not  be  liable,  I  am  of  opinion 
that  our  judgment  ought  to  be  for  the  defendant  on  the  demurrers 
to  the  fifth  and  sixth  pleas.  As  to  the  eighth  and  ninth  pleas,  to 
the  second  breach,  for  not  keeping  in  repair,  that  is  clearly  a  con- 
tinuing breach,  as  to  which  those  pleas  afibrd  no  answer.  The 
ninth  plea,  as  to  which  I  haye  felt  the  greatest  difficulty,  alleges 
that  if  Gorton  had  expended  the  moneys  awarded  and  paid  to  him 
in  putting  the  premises  in  repair,  the  want  of  repair  which  was  the 
subject  of  complaint' in  the  second  breach  would  not  haye  occurred, 
I  am  of  opinion  that  that  does  not  amount  to  a  bar  to  the  action.^ 
There  is  no  precedent  for  such  a  plea  as  a  defence  on  equitable 
grounds :  and  I  can  conceiye  many  cases  where  it  would  be  far 
from  equitable  to  allow  it  to  be  a  bar.  All  that  it  alleges  is 
matter  which  may  go  in  mitigation  of  damages.  As  to  the 
eleyenth  plea,  I  giye  judgment  for  the  plaintiffs  upon  the  con- 
struction of  the  coyenant.  The  coyenant  by  Bichard  Hall  is  that 
he  will  *^  keep  and  maintain  the  whole  of  the  main  walls,  roofis, 
slates,  and  principal  timbers  of  the  said  seyeral  buildings  and 
premises,  and  the  steam-engines,  boilers,  water-wheels,  and  first 
motion  there&om,  by  the  fair  and  reasonable  wear  and  usage 
thereof,  in  good  and  tenantable  order,  repair,  and  condition/' 
The  breach  alleged  is,  that  John  Hall,  whilst  he  was  assignee,  and 
during  the  term,  suffered  and  permitted  the  main  walls,  slates,  and 
principal  timbers  of  the  said  buildings  and  premises,  and  also  the 
said  steam-engines,  boilers,  water-wheels,  aJQid  first  motion  there- 
from, by  the  fail  and  reasonable  wear  and  usage  thereof,  to  be  and 
continue  out  of  repair,  &c.  And  the  plea  is,  that  such  want  of 
repair,  &a,  were  not  occasioned  by  Mr  and  reasonable  wear  and 
usage.  The  clause  as  to  &ir  and  reasonable  wear  and  usage 
seems  to  me  to  be  confined  to  the  steam-engines,  boilers,  water- 
wheels,  and  first  motion  there&om,  and  does  not  in  my  judg- 
ment extend  to  the  main  walls,  slates,  and  principal  timbers  of 
the  premises.  On  the  sixteenth  plea  the  plaintiffs  must  also 
haye  judgment.  A  deyastayit  by  John  Hall  is  charged  in  the 
second  count  and  admitted  by  the  plea:  the  defendant  is  therefore 
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responsible,  notwithstanding  John  Hall  or  his  co-execntor  may  have       1866 
retained  assets  of  their  testator  sufficient  to  satisfy  the  judgment.     Goward 


WiiiLES,  J.  I  am  of  the  same  opinion.  As  to  the  fifth  and 
sixth  pleas  to  the  first  breach  in  the  first  count,  for  not  putting  the 
premises  in  repair,  each  of  those  pleas  alleges  that  a  reasonable 
time  for  putting  the  premises  in  repair  elapsed  in  the  time  of 
Bichard  HalL  It  abundantly  appears,  therefore,  without  referring 
to  the  latter  part  of  the  sixth  plea,  that  the  coyenant  was  com* 
pletely  broken  in  the  time  of  Bichard  Hall.  That  part  of  the 
coyenant  could  only  be  broken  once  for  all:  and  consequently 
there  could  be  no  breach  of  it  in  the  time  of  the  assignee.  The 
seventh  plea  evidently  was  pleaded  only  for  the  purpose  of  intro- 
ducing the  statement  at  the  end  of  it  to  help  out  the  eighth  and 
ninth  pleas.  The  eighth  and  ninth  pleas,  which  are  pleaded  to  the 
second  breach  assigned  in  the  first  count,  profess  to  set  up  a  defence 
founded  on  the  recovery  by  the  tenant  against  John  Hall,  men- 
tioned in  the  sixth  plea.  These  pleas  no  doubt  raise  a  question  of 
considerable  nicety  and  importance  in  the  determination  of  disputes 
between  landlords  and  tenants.  It  is  very  much  the  sort  of  ques- 
tion which  it  is  felt  so  difficult  to  deal  with  that  it  is  usually  re- 
ferred to  some  one  to  say  what  should  be  done.  Those  who  have 
to  decide  what  the  proper  measure  of  damages  should  be  are 
obliged  to  form  the  best  judgment  they  can  with  very  little  light 
to  guide  them.  The  difficulty  presented  in  the  present  case  is 
this :  It  is  said  that  the  tenant  was  entitled  to  recover  all  the 
damages  at  once,  and  therefore  that  the  award  must  be  taken  to 
include  such  a  sum  as  would  put  the  tenant  in  the  same  position 
as  if  the  landlord  had  repaired  in  proper  time,  and  any  damages 
he  may  have  sustained  by  reason  of  the  repairs  not  having  been 
done  at  the  time  covenanted  for.  And  it  is  said  that  here  we  are 
free  from  all  difficulty,  because  we  have  a  sum  which  represents^  or 
must  be  taken  to  represent,  all  that  the  tenant  is  entitled  to  in 
order  to  put  the  premises  in  repair  if  he  wishes  to  do  so ;  and  it  is 
reasonable  that  the  landlord  should  be  in  the  same  position  as  if 
he  had  laid  it  out  in  the  first  instance.  There  is  a  great  appear- 
ance of  logical  reasoning  in  Mr.  Mellish's  argument ;  but,  when 
you  come  to  apply  it  in  practice,  the  reasoning  fails,  because  the 
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1866  verdict  of  a  jury,  though  founded  on  eyidence,  is  necessarily  pro- 
OfxwASD  phetical.  All  that  the  jury  can  say  is,  that  the  sum  which  they 
Gbtooet  8^^®  ^  *^®  ^'^"^  which  they  believe  will  indemnify  the  plaintiff  for 
the  breach  of  covenant.  Suppose  they  are  wrong,  what  is  the  con- 
sequence ?  That  the  judgment  must  be  taken  to  be  final. and  con- 
clusive ?  It  would  be  absurd  to  say  that  the  verdict  necessarily 
represents  a  sum  which  would  under  all  circumstances  be  suflBcient 
to  indemnify  the  plaintiff.  Suppose  the  market-value  of  labour  and 
materials  should  have  risen  in  the  meantime,  ought  the  first  verdict 
to  conclude  the  tenant  ?  I  think  it  would  be  inequitable  to  come  to 
any  such  conclusion.  Nor  do  I  think  the  verdict  is  to  be  rejected : 
it  is  prim&  facie  evidence  that  the  tenant  has  received  compensation 
pro  tanto.  Upon  the  whole,  I  think  the  proper  result  is  that  which 
my  Lord  has  laid  down,  that  the  verdict  is  to  be  taken  in  mitigation 
of  damages,  but  not  as  a  final  bar  to  an  action  for  a  breach  of  the  co- 
venant. Then  comes  the  tenth  plea  which  states  that  the  landlord's 
failure  to  perform  his  covenant  was  caused  by  the  default  of  the  tenant 
in  not  maintaining  and  keeping  the  premises  (the  excepted  parts 
excluded)  in  repair  according  to  his  covenant.  Now,  the  tenant's 
covenant  was,  to  keep  the  premises  in  repair,  the  landlord  having 
first  put  them  into  complete  repair  and  condition :  and  the  replica- 
tion to  that  plea  is  that  the  premises  never  were  put  into  good  and 
tenantable  repair  pursuant  to  the  lessor's  covenant.  The  case  re- 
ferred to  by  Mr.  Eemplay,  of  Nedle  v.  Batdiff  (1),  seems  to  be  an 
authority  for  the  plaintiffs.  It  has  had  the  effect  of  removing  a 
doubt  from  my  mind  whether  this  was  more  than  ground  for  a  cross- 
action  ;  for,  it  goes  the  whole  length  of  deciding  that,  until  the 
lessor  has  fulfilled  his  covenant  to  put  the  premises  in  repair,  no 
liability  to  repair  is  cast  upon  the  tenant  by  his  covenant.  The 
condition  so  imposed  is  not  to  be  displaced.  The  eleventh  plea, 
for  the  reason  stated  by  my  Lord,  clearly  cannot  be  sustained. 
And  the  twelfth  plea  has  been  struck  out.  This  concludes  the 
tale  of  the  pleas  to  the  first  count. 

We  now  come  to  the  second  count.     Mr.  Mellish  did  not 

attempt  to  support  the  demurrer  to  that  count     It  would  be 

strange  indeed  to  say  that  the  defendant  could  be  heard  to 

aUege  that  the  judgment  of  a  court  of  error  was  a  bad  judg* 

(1)  15  Q.  B.916;  20  L.  J.  (Q.B.)  130. 
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ment.  No  attempt  has  been  made  to  sustain  the  fifteenth  plea.  '  ^866 
The  sixteenth  plea  is  equally  unsustainable.  •  The  second  count  Oowabd 
states  that  a  judgment  was  obtained  against  John  Hall,  as  exe-  Gbboost. 
cutor,  for  a  breach  of  covenant  committed  by  his  testator  Bichard 
Hall,  and  that  John  Hall  was  guilty  of  a  deyastavit.  The  de- 
fendanty — admitting  the  devastavit, — ^merely  pleads  that  Bichard 
Hall  by  his  will  appointed  John  Hall  and  one  Bamsbottom  his 
executors  ;  that  they  duly  proved  the  will ;  that  Bamsbottom  was 
at  the  time  of  the  death  of  John  Hall,  and  still  is,  living ;  that 
John  Hall,  at  the  time  of  his  death,  had  in  his  hands,  and  upon 
and  after  his  death  Bamsbottom  had  in  his  hands,  personal  estate 
and  effects  of  Bichard  Hall  su£Scient  to  satisfy  the  judgment ;  and 
that  the  defendant  never  had,  nor  has  he,  any  personal  estate 
and  efiects  of  Bichard  Hall  in  his  hands  as  executor  to  be  ad* 
ministered.  The  plea,  however,  omits  to  say  that  the  defendant 
has  no  assets  of  his  immediate  testator.  It  therefore  raises  the 
question  whether  an  executor  who  had  been  guilty  of  a  devastavit, 
but  who  still  had  assets  of  his  testator  sufficient  to  satisfy  tlie  debt 
sued  for,  is  within  the  30  Car.  2,  c.  7.  That  question  is  answered  by 
the  use  of  the  words  ''any  goods''  in  the  statute.  And  this  view 
is  adopted  in  Williams  on  Executors,  6th  ed.  1846,  where  it  is  said 
that,  since  the  statutes,  **  in  every  case  where  the  executor  in  his 
life-time  was  in  any  way  guilty  of  any  act  which  amounts  in  law 
to  a  devastavit,  such  as,  exhausting  the  assets  by  payment  of  debts 
of  an  inferior  degree  before  those  of  a  superior,  and  the  like,  an 
action  may  be  brought  against  the  executor  or  administrator  of 
sach  executor,  suggesting  a  devastavit  by  the  former  executor." 
The  result  will  be  that  the  judgment  of  the  Court  is  for  the  de- 
fendant upon  the  demurrers  to  the  fifth  and  sixth  pleas,  and  for 
the  plaintifiis  as  to  all  the  other  issues  in  law. 

Btles,  J.  I  am  of  the  same  opinion.  My  Lord  and  my  Brother 
Willes  have  gone  so  fiilly  into  the  reasons,  that  I  will  content 
myself  with  a  single  remark  on  the  eighth  and  ninth  pleas.  The 
eighth  plea  is  pleaded  as  to  a  continuing  breach,  or  rather  repeated 
breaches  of  the  same  covenant,  and  is  bad  on  the  &ce  of  it  As 
to  the  ninth  plea  I  must  confess  I  have  felt  a  little  difficulty.  It 
is  net,  however,  pretended  to  be  a  good  plea  at  law  :  and  I  should 


174 


V, 

Grbqobt. 


COUBT  OP  COMMON  PLEAS. 


[L.B. 


^^^        have  expected  some  precedent  to  be  shewn  for  such  a  plea  in  equity. 
GowABD     None  has  been  cited. 


Eeatikg,  J.  I  am  of  the  'same  opinion.  I  felt  much  pressed 
by  the  argument  of  Mr.  Hellish  on  the  ninth  plea.  But,  for  the 
reasons  given  by  my  Lord  and  my  Brother  Willes,  I  am  satisfied 
that  the  argument  is  answered. 

Judgment  for  the  defendant  en  the  fifth  and  sixth 
pleas;  for  the  plaintiffs  asiothe  rest. 

Attorney  for  plaintiflfs:  W.  Hmi,  for  HvUon,  Sadler,  &  Lister, 
Salford. 

Attorneys  for  defendant:  Stuart  c&  Massey,  for  J.  H.  Bullock, 
Manchester. 


Nov.  14.  EELNER  v.  BAXTER  akd  Othebs. 

Prindpdl  and  Agent — Contract  by  one  prqfemng  to  contract  as  Agent,  hut  who 
Tuu  no  existing  Principal — Oral  Evidence  to  contradict — Ratification — 
Appeal  under  s.Zl  of  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict. 
C  126) — Enlarging  Time  for  giving  Notice. 

"Where  a  contract  is  signed  by  one  wlio  professes  to  be  signing  "  as  agent,"  but 

ho  has  no  principal  existing  at  the  time,  and  the  contract  would  be  wholly 
inoperatiye  unless  binding  upon  the  person  who  signed  it,  he  is  personally  liable 
on  it :  and  a  stranger  cannot  by  a  subsequent  ratification  relieve  him  from  that 
liability.  ^ 

A  company  being  projected  for  carrying  on  the  business  of  an  hotel,  and  pur- 
chasing the  premises  and  stock  of  the  plaintiff,  the  following  agreement  was 
entered  into^ — *<  Jan.  27,  1866.  To  A.,  B.,  and  C,  on  behalf  of  the  proposed 
Gravesend  Boyal  Alexandra  Hotel  Company.  I  hereby -propose  to  sell  the  extra 
stock,  as  per  schedule  heretp,  for  the  sum  of  900?.,  payable  on  the  28th  of  Feb- 
ruary, 1866  "  (signed  by  the  plaintiff).  **  We  have  received  your  offer  to  sell  the 
extra  stock  as  above,  and  we  hereby  agree  to  accept  the  torms  proposed."  (Signed) 
"  A.,  B.,  and  C,  on  behalf  of  the  Gravesend  Royal  Alexandra  Hotel  Company." 
The  goods  were  handed  over  to  the  representatives  of  the  proposed  company,  and 
were  consumed  in  the  business.  The  company  obtained  a  certificate  of  incorpo- 
ration under  the  Companies  Act,  1862,  on  the  20th  of  February,  but  collapsed 
before  the  money  was  paid : — 

Held,  that  A^  B.,  and  C.  were  personally  liable  on  their  agreement,  as  for  goods 
sold  and  delivered ;  that  no  subsequent  ratification  by  the  company  could  relieve 
them  from  that  liability  without  the  assent  of  the  plaintiff;  and -that  parol 
evidence  was  not  admissible  to  shew  that  personal  liability-was  not  mtended. 
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Where  a  party  has  through  inadvertenoe  allowed  the  time  for  giTing  notice  of         1866 

appeal  under  the  37th  section  of  the  Common  Law  Procedure  Act,  1864,  to  elapse,  g^^^^ 
the  Court  may  in  its  discretion  allow  an  appeal,  but  will  be  guided  in  the  exercise  t^. 

of  that  discretion  by  the  particular  circumstances  of  each  case.  Baxtkb. 

The  declaration  was  for  goods  sold  and  delivered^  goods  bar- 
gained and  soldy  interest,  and  upon  accounts  stated. 

The  defendants  pleaded, — ^first,  never  indebted, — secondly,  pay- 
ment,— ^thirdly,  as  to  the  daim  for  goods  sold  and  delivered,  and 
goods  bargained  and  sold,  that,  by  agreement  in  that  behalf  made 
by  and  between  the  plaintiff  and  the  defendants  on  behaK  of 
a  joint  stock  company  then  proposed  to  be  formed  under  the  - 
Joint  Stock  Companies  Act,  1862,  and  to  be  called  The  Gravesend 
Boyal  Alexandra  Hotel  CJompany,  Limited,  the  goods  were  sold  to 
and  bought  and  received  by  the  defendants  upon  the  terms  that  if 
the  company,  when  registered,  should  adopt  the  said  contract,  and 
agree  with  the  plaintiff  to  pay  the  agreed  price  of  the  said  goods, 
the  goods  should  become  the  property  of  the  company,  and  the 
defendants  should  be  exonerated  and  discharged  from  all  further 
liability  in  respect  thereof,  and  that  such  agreement  of  the  com- 
pany should  be  accepted  by  the  plaintiff  in  Aill  satisfaction  and 
discharge  of  all  such  liability ;  that  the  company  was  registered 
by  the '  name  of  The  Gravesend  Alexandra  Hotel  Company, 
Limited,  and,  when  so  registered,  by  agreement  in  that  behalf 
made  with  the  plaintiff,  adopted  the  first-mentioned  contract ;  and 
thereupon,  and  by  and  with  the  consent  of  the  defendants,  the 
goods  became  the  property  of  the  company,  and  the  plaintiff  and 
the  company  eventually  agreed  with  each  other  to  be  bound  by 
the  first-mentioned  contract,  and  the  company  agreed  with  the 
plaintiff  to  pay  to  the  plamtiff  the  agreed  price  of  the  goods,  and 
the  plaintiff  then  before  the  action  accepted  the  agreement  so 
made  with  the  company  in  fiiU  satisfaction  and  discharge  of  the 
claims  therein  pleaded  to. 

Fourth  plea,  to  the  claim  for  goods  sold  and  delivered,  and  goods 
bargained  and  sold,  that,  by  agreement  in  that  behalf  made  by 
and  between  the  plaintiff  and  the  defendants  on  behalf  of  a  joint 
stock  company  then  proposed  to  be  formed  under  the  Joint  Stock 
Companies  Act,  1862,  and  to  be  called  The  Gravesend  Eoyal 
Alexandra  Hotel  Company,  Limited,  the  said  goods  were  sold  to 
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18G6  and  bought  and  received  by  the  defendants  on  behalf  of  the  said 
KxLKjcB  intended  company ;  that  the  said  company  was  formed  and  regis- 
Baxtib.  tered  under  the  said  act  by  the  name  of  The  Gravesend  Hotel 
Company,  Limited;  and  that  afterwards  and  before  this  suit,  by 
agreement  in  that  behalf  made  by  and  between  the  plaintiff,  the 
defendants,  and  the  said  company,  the  goods  were  transferred  to 
and  became  the  property  of  the  company,  and  the  company  agreed 
with  the  plaintiff  to  pay  the  price  thereof,  and  the  plaintiff  ac* 
cepted  and  received  such  agreement  on  the  part  of  the  company  in 
full  satisfaction  and  discharge  of  the  claims  therein  pleaded  to. 
Issue  thereon. 

At  the  trial  before  Erie,  CJ.,  at  the  sittings  in  London  after  last 
Trinity  Term,  the  following  facts  appeared  in  evidence: — ^The 
plaintiff  was  a  wine  merchant^  and  the  proprietor  of  the  Assembly 
Booms  at  Gravesend.  In  August^  1865,  it  was  proposed  that 
a  company  should  be  formed  for  establishing  a  joint^tock  hotel 
company  at  Gravesend,  to  be  called  The  Gravesend  Boyal  Alex- 
andra Hotel  Company,  Limited,  of  which  the  following  gentlemen 
were  to  be  the  directors,  viz.  Mr.  L.  Calisher,  Mr.  T.  H.  Edmands, 
Mr.  M.  Davis,  Mr.  Macdonald,  Mr.  Hulse,  Mr.  N.  J.  Calisher  (one 
of  the  defendants),  and  the  plaintiff.  The  plaintiff  was  to  be 
the  manager  of  the  proposed  company,  and  Mr.  Dales  (another  of 
the  defendants)  was  to  be  the  permanent  architect  One  part  of 
the  scheme  was  that  the  company  should  purchase  the  premises  of 
the  plaintiff  for  a  sum  of  50007.,  of  which  30007.  was  to  be  paid  in 
cash,  and  2000Z.  in  paid  up  shares,  the  stock,  &c.,  to  be  taken  at  a 
valuation ;  and  this  was  carried  into  effect  and  completed,  the  other 
defendant  (Baxter)  being  the  nominal  purchaser  on  behalf  of  the 
company.  In  December  a  prospectus  was  settled.  On  the  9th  of 
January,  1866,  a  memorandum  of  association  was  executed  by  the 
plaintiff  and  the  defendants  and  others. 

Pending  the  negotiations  the  business  had  been  carried  on  by 
the  plaintiff,  and  for  that  purpose  additional  stock  had  been  pur- 
chased by  him ;  and  on  the  27th  of  January,  1866,  an  agreement 
was  entered  into  for  the  transfer  of  this  additional  stock  to  the 
company,  in  the  following  terms : — 
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"  January  27th,  1866.  1866 

*'  To  John  Dacier  Baxter^  Nathan  Jacob  Calisher,  and  John  Dales,      Kelkeh 
on  behalf  of  the  proposed  Gravesend  Royal  Alexandra  Hotel     baxtbb. 
Company,  Limited. 
**  Grentlemen, — ^I  hereby  propose  to  sell  the  extra  stock  now  at 
the  Assembly  Booms,  Gravesend,  as  per  schedule  hereto,  for  the 
sum  of  900?.,  payable  on  the  28th  of  February,  1866. 

(Signed)    «  John  Keker." 

Then  followed  a  schedule  of  the  stock  of  wines,  &c.,  to  be  pur- 
chased,  and  at  the  end  was  written  as  follows : — 

"To  Mr.  John  Kelner. 

"  Sir, — ^We  have  received  your  oflfer  to  sell  the  extra  stock  as 
above,  and  hereby  agree  to  and  accept  the  terms  proposed. 

(Signed)    *^  J.  D.  Baxter, 
"N.J.  Calisher, 
**  J.  Dales, 
"  On  behalf  of  the  Gravesend  Boyal  Alexandra 
Hotel  Company,  Limited." 

In  pursuance  of  this  agreement  the  goods  in  question  were 
handed  over  to  the  company,  and  consumed  by  them  in  the  busi- 
ness of  the  hotel ;  and  on  the  Ist  of  February  a  meeting  of  the 
directors  took  place,  at  which  the  following  resolution  was  passed : 
^  That  the  arrangement  entered  into  by  Messrs.  Calisher,  Dales, 
and  Baxter,  on  behalf  of  the  company,  for  the  purchase  of  the 
additional  stock  on  the  premises,  as  per  list  taken  by  Mr.  Bright^ 
the  secretary,  and  pointed  out  by  Mr.  Kelner,  amounting  to  900?., 
be,  and  the  same  is  hereby  ratified.''  There  was  also  a  subsequent  \ 
ratification  ly  the  eompanyj  viz.  on  the  11th  of  April,  but  this  was 
after  the  commencement  of  the  action. 

The  articles  of  association  of  the  company  were  duly  stamped  on 
the  13th  of  February,  and  on  the  20th  the  company  obtained  a 
certificate  of  incorporation  under  the  25  &  26  Vict.  c.  89. 

The  company  having  collapsed,  the  present  action  was  brought 
against  the  defendants  upon  the  agreement  of  the  27th  of  January. 

On  the  part  of  the  defendants  oral  evidence  was  tendered  for  the 
purpose  of  shewing  that  it  never  was  intended  that  they  should  be 
personally  liable ;  but  his  Lordship  rejected  it.    It  was  then  sub- 
VouIL  R  *  2 
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186G       mitted  that,  inasmuch  as  the  agieement  was  not  entered  into  by 
Kklneb     the  defendants  personally,  but  only  as  agents  for  the  hotel  com- 
Baxter.     P^^7>  ^^^7  thereby  incurred  no  personal  obligation  to  the  plaintiff, 
who  was  himself  one  of  the  promoters. 

For  the  plamtiff  it  was  insisted  that,  there  being  no  company  in 
existence  at  the  time  of  the  agreement,  the  parties  thereto  had 
rendered  themselyes  personally  liable  ;  and  that  there  could 
be  no  ratification  of  the  contract  by  a  subsequently  created 
company. 

A  verdict  was  taken  for  the  plaintiff  for  9002.,  subject  to  leave 
reserved  to  the  defendants  (upon  giving  security)  to  move  to  enter 
a  nonsuit,  on  the  ground  that  the  agreement  of  the  27th  of 
January  did  not  make  them  personally  liable. 

Nov.  6, 1866.  Seiftnour,  Q.O.,  obtained  a  rule  nisi  accordingly, 
and  also  for  a  new  trial  on  the  ground  of  misdirection  on  the  part 
of  the  learned  judge,  "in  not  allowing  witnesses  to  be  called 
to  contradict  the  plaintiff  as  to  the  defendants'  personal  liability." 

Nov.  13, 14.  J.  Brown,  Q.0,,  and  Thmger,  shewed  cause.  The 
ruling  of  the  learned  judge  was  clearly  right.  The  agreement  of  the 
27th  of  January,  1866,  must  receive  the  same  construction  as  it 
would  have  received  the  day  after  it  wag  entered  into.  The  com- 
pany was  not  then  formed.  Suppose  it  never  was  formed  at  all,  could 
it  for  a  moment  have  been  contended  that  the  defendants  were  not 
personally  liable  ?  The  obvious  intention  of  the  parties  was  that  the 
company  when  formed  should  have  the  benefit  of  the  contract ;  but 
that,  if  the  company  failed  to  come  into  existence  by  that  time,  the 
plaintiff  should  at  all  events  be  paid  on  the  28th  of  February. 
The  agreement  would  be  a  mere  nullity  unless  it  be  construed  as 
the  personal  undertaking  of  those  who  signed  it.  There  is  therefore 
strong  reason  for  so  construing  it  ut  res  magis  valeat  quam  pereat. 
Although  evidence  may  be  given  of  the  surrounding  circumstances 
which  existed  at  the  time  a  contract  was  entered  into,  no  evidence 
can  be  received  to  contradict  a  written  agreement.  In  Siggins  v. 
Senior  (1),  it  was  held  that  it  was  not  competent  to  the  defendant 
in  an  action  on  an  agreement  in  writing  purporting  on  the  &ce  of 
it  to  be  made  by  him,  and  signed  by  him,  to  shew  that  the  agree- 
(1)  8  M.  &  W.  834. 
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ment  was  really  made  by  him  by  the  authority  of  and  as  agent  for  isee 
a  third  person,  and  that  the  plaintiff  knew  those  facts  at  the  time  Tr«f.n»tt 
when  the  agreement  was  made  and  signed.  In  FumivdU  y.  bactb. 
Coombes  (1),  a  proviso  to  exclude  personal  responsibility  of  the 
contracting  parties  was  held  to  be  repugnant  and  void,  the 
parishioners,  for  whom  they  professed  to  be  contracting,  not  being 
<^hargeable  as  such.  Upon  the  same  principle  it  was  held  in 
DotMeday  y.  Mvskett  (2),  where  the  defendants  had  agreed  to 
become  directors  of  a  voluntary  projected  water  company  for  which 
an  act  of  parliament  was  to  be  obtained,  and,  though  no  act  was 
obtained,  the  directors  had  published  an  advertisement  for  pro- 
posals for  excavating  and  removing  the  earth  and  chalk  for  reser- 
voirs, and  the  proposals  of  the  plaintiff  had  been  accepted,  and  the 
plaintiff  had  performed  the  labour  and  services  upon  a  reservoir 
accordingly,  and  the  scheme  afterwards  proved  abortive, — that  the 
defendants  were  personally  liable. 

[WiLLES,  J.  Does  the  ratification  of  the  contract  by  the  com- 
pany after  their  formation  transfer  the  obligation  to  them  7[ 

[B^ere  can  be  no  ratification  by  a  person  or  a  corporation  nof  | 
existing  at  the  time  the  contract  was  entered  inSJi  And,  even  if^  I 
there  could,  the  ratification  by  the  company  was  after  the  com- 
mencement of  the  action.  {K^the  company  adopted  it,  it  could 
only  be  by  way  of  a  new  agreement ;  for,  they  could  not  be  bound  I 
by  a  contract  made  by  the  promoters  before  the  company  was 
registered:  Hutchison  v.  Surrey  Consumers  Ods-Light  Associor . 
tion  (3) ;  Payne  v.  New  SotUh  Wales  Goal  and  Intercolonial  Steam  \ 
Navigation  Company.  (4)J 

[WiLLES,  J.  Ownny.  London  and  Lancashire  Fire  Insurance 
Company  (5)  seems  to  be  quite  in  point  to  shew  that  the  company 
could  not  have  been  made  liable  upon  this  contract,  even  though 
they  affected  to  ratify  it 

Btles,  J.  If  the  company,  when  formed,  had  taken  to  the 
wines  and  spirits  in  question,  and  had  allowed  them  to  be  con- 
sumed by  their  customeis,  might  they  not  have  been  liable  as  for 
goods  sold  and  delivered  ?] 

(1)  5M.&G.736;  6  Scott  N.  B.  (3)  liaB.689;  21  L.  J.  (O.P.)  1. 
522.  (4)  10  Ex.  283  ;  24  L,  J.  (Ex.)  117. 

(2)  7  Bing.  110.  (5)  12  C.  B.  (N.S.)  694. 

R2  2 


180  COURT  OP  COMMON  PLEAS.  [L.  R. 

1866  Doubtless  they  might.    There  are  numerous  cases  where  the 

Kelner  defendant  has  been  held  liable  as  the  acceptor  of  a  bill  of  exchange, 
Baxter.  thoTigh  he  has  professed  to  accept  "  per  procuration,"  or  on  account 
or  on  behalf  of  a  company :  amongst  others  are  the  cases  of  Niehdls 
V.  Diamond  (1),  and  Owen  t.  Van  Uster  (2) :  and  that  rule  is  recog- 
nised ID.  Penrxmr,  Martyr  (3),  where,  however,  the  decision  turned 
mainly  upon  the  31st  section  of  the  Joint  Stock  Companies  Act, 
1856  (19  &  20  Vict.  c.  47).  Every  intendment  must  be^  made 
against  thepers^  who  signs  the  contrac^wh^rSLjhere  is  no 
regponaJMe^^ncipal  at  the  time  to  whom  rftfiO""*^  Crfi^  b^  ^ft^  * 
Storv  on  Age^oyr  aa.  2R0^--282. ,  In  Leuna  v.  Niehohon  (4),  Lord 
Campbell,  referring  to  EdU  v.  Aahurd  (5),  where  the  undertaking 
was  "on  behalf  of  the  London  creditors,"  and  to  Waban  v. 
MurreU  (6),  where  it  was  "  on  behalf  of  the  parish,"  says :  "  It 
could  not  reasonably  be  intended  that  the  plaintiff  should  con- 
tract with  such  bodies;  and  therefore  it  was  apparent  on  the 
face  of  the  instrament  that  the  contract  must  be  intended  to  be 
personal." 

[Byles,  J.  The  only  difficulty  I  feel  is,  that  the  words  "  on 
behalf  of  the  proposed  Gravesend  Boyal  Alexandra  Hotel  Com- 
pany, Limited,",  are  the  words  of  the  plaintiff,  which  are  adopted 
by  the  defendants.] 

In  Ex  parte  Eartop  (7),  Lord  Erskine,  C,  says :  "  No  rule  of 
law  is  better  ascertained,  or  stands  upon  a  stronger  foundation  than 
this,  that,  where  an  agent  names  his  principal,  the  principal  is 
responsible,  not  the  agent ;  but»  for  the  application  of  that  rule, 
the  agent  must  name  his  principal  as  the  person  to  be  reeponsible.'* 
The  mere  fact  of  a  person  professing  to  sign  a  contract  for  or  on 
behalf  or  as  agent  for  another  will  not  per  se  prevent  responsibility 
as  a  contracting  party  attaching  upon  the  former.  This  is  suffi- 
ciently exemplified  by  the  cases  of  Tanner  v.  Christian  (8)  and 
Leima/rd  v.  Bdbinson.  (9)  No  evidence  which  could  have  been 
received  was  rejected ;  and  none  was  admissible  to  contradict  the 

(1)  9  Ex.  154 ;  23  L.  J.  (Ex.)  1.      (5)  1  C.  &  M.  714. 

(2)  10  C.  B.  318 ;  20  L.  J.  (C.R)  61.    (6)  1  C.  &  P.  307, 

(3)  E.  B.  &  E.  499 ;  28  L.  J.  (Q.B.)    (7)  12  Ves.  349,  352. 

28.  (8)  4  E.  &  B.  591 ;  24  L.  J.(Q.B.)91. 

(4)  18  Q.  B.  503,  510;  21  L.  J.    (9)  5  E.  &  B.  125;  24  L.  J.  (Q.B.> 
(Q.B)  811.  275. 
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unitten  agreement,  or  to  explain  that  which  was  on]  the  face  of  it       1866 
free  from  ambiguity.  Kklneb 

Seymour^  Q.(X,  in  support  of  the  rule.  The  surrounding  circum-  baxtib. 
stances  shewed  an  evident  intention  to  exclude  personal  liability 
in  those  who  signed  the  agreement.  The  arrangement  had  refer- 
ence exclusively  to  the  formation  of  a  company  in  which  the 
plaintiff  himself  had  a  deep  interest.  The  day  for  payment  was 
inserted  because  all  parties  were  satisfied  that  the  business  of  the 
company  would  then  have  commenced. 

[WiLLES,  J.  There  can  be  no  doubt  that  all  parties  contem- 
plated that  the  goods  would  be  paid  for  out  of  the  funds  of  the 
company.  In  lAndus  v.  Melrose  (1),  the  following  promissory  note 
was  signed  by  three  persons  describing  themselves  as  "  directors  " 
of  a  joint  stock  company  incorporated,  with  limited  liability,  under 
the  19  &  20  Vict.  c.  47,  and  was  countersigned  by  one  Guess,  who 
described  himself  as  "  secretary  "  of  the  company : — "  London,  Dec 
31,  1856.  Three  months  after  date  we  jointly  promise  to  pay 
Mr.  F.  Shaw  or  order  six  hundred  pounds  for  value  received  in 
stock  on  account  of  the  London  and  Birmingham  Iron  and  Hard- 
ware Company,  Limited ;"  and  it  was  held  by  a  majority  of  judges 
in  the  Exchequer  Cihamber,  a£Srming  the  judgment  of  the  Court 
of  Exchequer  (2),  that  the  directors  who  signed  the  note  were  not 
personally  liable.  The  difficulty  in  the  present  case  is  that  there 
was  no  company  formed.] 

The  agreement  was  made  on  behalf  of  the  company,  which  was 
known  to  be  in  the  course  of  formation ;  and  the  company  ratified 
it  when  formed.  In  Affffs  v.  Nichobon  (3),  a  note  signed  by  two 
directors  of  a  completely  registered  joint  stock  company,  expressed 
to  be  made  ^  by  and  on  behalf  of  the  company,"  was  held  to  be 
binding  on  the  company,  and  not  on  the  persons  who  signed  it. 
And  Bramwell,  B.,  refers  to  an  American  case  of  BracUee  v.  Boston 
Glass  Manufaetcry  (4),  where  the  Court  considered  that  if  the 
words  ^*  for  the  Boston  Glass  Manufeu^tory "  had  stood  alone  the 
note  would  have  bound  the  company.  There  was  abundant  evi- 
dence here  that  the  defendants  had  the  authority  they  professed  to 

(1)  3  H.  &  J6J.  177  ;  27  L.  J.  (Ex.)  (3)  1  H.  &  N.  165 ;  25  L.  J.  (Ex.) 
326, 328.  348. 

(2)  2  H.  &  N.  293 ;  27  L.  J.  (Ex.)  326.    (4)  16  Pick.  347. 
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1866  have.  Both  parties  to  the  agreement  had  equal  knowledge  of  the 
TCwtxtm  circumstances;  and  [the  subsequent  recognition  of  the  authority 
B^TEB.  ^^  sufficient :  per  Holroyd,  J.,  in  Saunderson  v.  Griffiths.  (1)  And 
see  the  dictum  of  Alderson,  B.,  in  Taylor  y.  Crowland  Gas  Cam' 
fwny.  (2)  If  the  defendants  had  no  principals  at  the  time  of 
entering  into  the  contract,  or  had  no  authority  to  contract  for  them» 
that  ought  to  have  been  the  subject  of  a  special  count :  Jenkins  v. 
Eutehinson.  (3)  The  defendants  were  prepared  with  overwhelming 
evidence  to  shew  that  it  was  never  the  intention  of  the  parties  that 
those  who  did  the  mere  formal  act  of  signing  the  agreement  should 
be  personally  liable. 

[Byles,  J.  No  evidence  could  exclude  personal  liability  in  the 
defendants,  if  the  written  document  itself  makes  them  liable.] 

The  surrounding  fiacts  may  always  be  looked  at  to  shew  the 
intention  of  the  contracting  parties. 

Eble,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
The  action  is  for  the  price  of  goods  sold  and  delivered :  and  the 
question  is  whether  the  goods  were  delivered  to  the  defendants 
under  a  contract  of  sale.  The  alleged  contract  is  in  writing,  and 
commences  with  a  proposal  addressed  to  the  defendants,  in  these 
words : — ^^  I  hereby  propose  to  sell  the  extra  stock  now  at  the 
Assembly  Booms,  Gravesend,  as  per  schedule  hereto,  for  the  sum 
of  900Z.,  payable  on  the  28th  of  February,  1866."  Nothing  can  be 
more  distinct  than  this  as  a  vendor  proposing  to  sell.  It  is  signed 
by  the  plaintiff,  and  is  followed  by  a  schedule  of  the  stock  to  be 
purchased,  llien  comes  the  other  part  of  the  agreement,  signed 
by  the  defendants,  in  these  words, — "  Sir,  We  have  received  your 
offer  to.  sell  the  extra  stock  as  above,  and  hereby  agree  to  and 
accept  the  terms  proposed"  If  it  had  rested  there,  no  one  could 
doubt  that  there  was  a  distinct  proposal  by  the  vendor  to  selV 
accepted  by  the  purchasers.  A  difficulty  has  arisen  because  the 
plaintiff  has  at  the  head  of  the  paper  addressed  it  to  the  plaintiff, 
'*on  behalf  of  the  proposed  Gravesend  Boyal  Alexandra  Hotel 
Company,  Limited,"  and  the  defendants  have  repeated  those 
words  after  their  signatures  to  the  document;  and  the  question  is,. 

(1)  5  R  &  C.  909,  914.  (2)  10  Ex.  288,  n. 

(3)  13  Q.  B.  744;  18  L.  J,  (Q.B.)  274. 
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whether  this  constitutes  any  ambiguity  on  the  fiace  of  the  agree-       1866 
ment,  or  prevents  the  defendants  from  being  bound  by  it.     I     K«f.v»n 
agree  that  if  the  Grayesend  Boyal  Alexandra  Hotel  Company  had     baj^eb 
been  an  existing  company  at  this  time,  the  persons  who  signed 
the  agreement  would  haye  signed  as  agents  of  the  company.    But, 
as  there  was  no  company  in  existence  at  the  time,  the  agreement 
would  be  wholly  inoperative  unless  it  were  held  to  be  binding  on 
the  defendants  personally.  |The_cases  referred  to  in  the  course  of  < 
the  argument  fully  bear  out  the  proposition  that,  where  a  contract 
is  signed  by  one  who  professes  to  be  signing  *'  as  agent,"  but  who 
has  no  principal  existing  at  the  time,  and  the  conteict  would  be 
altogether  inoperative  unless  binding  upon  the  person  who  signed 
it,  he  is  bound  thereb^  and  a^*stranger '^^^ot  by  ft  flT'Nffil^fiy^t 
ratification   relieve  him   from  ^^^^'  r^^pnngibfMtjr      When  the 
company  came  afterwards  into  existence  it  was  a  totally  new 
creature,  having  rights  and  obligations  from  that  time,  but  no 
rights  or  obligations  by  reason  of  anything  which  might  have 
been  done  before.  (jL  was  once,  indeed,  thought  that  an  inchoate  \ 
liability  might  be  incurred  on  behalf  ^f  a, proposed  company,     /  \ 
which  would  become  binding  on  it  when  subsequently  formed:     I 
but  that  notion  was  manifestly  contrary  to  the  principles  upon       ) 
which  the  law  of  contract  is  founded.    There  must  be  two  parties      / 
to  a  contract;   and  the  rights  and  obligations  which  it  creates     / 
cannot  be  transferred  by  one  of  them  to  a  third  person  who  was    / 
not  in  a  condition  to  be  bound  by  it  at  the  time  it  was  madeT^ 
The  history  of  this  company  makes  this  construction  to  my  mind 
perfectly  dear.     It  was  no  doubt  the  notion  of  all  the  parties  that 
success  was  certain  :  but  the  plaintiff  parted  with  his  stock  upon 
the  faith  of  the  defendants'  engagement  that  the  price  agreed  on 
should  be  paid  on  the  day  named.    It  cannot  be  supposed  that 
he  for  a  moment  contemplated  that  the  payment  was  to  be  con- 
tingent on  the  formation  of  the  company  by  the  28th  of  February. 
The  paper  expresses  in  terms  a  contract  to  buy.    And  it  is  a  car- 
dinal rule  that  no  oral  evidence  shall  be  admitted  to  shew  an  inten- 
tion different  from  that  which  appears  on  the  face  of  the  writing. 
I  come,  therefore,  to  the  conclusion  that  the  defendants,  having 
no  principal  who  was  bound  originally,  or  who  could  become 
so  by  a  subsequent  ratification,  were  themselves  bound,  and  that 
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1866        the  oral  evidence  o£fered  is  not  admissible  to  contradict   the 
Bjelmer     written  contract. 


V. 

Baxter. 


WiLLES,  J.  I  am  of  the  same  opinion.  Evidence  was  clearly 
inadmissible  to  shew  that  the  parties  contemplated  that  the  lia- 
bility on  this  contract  should  rest  upon  the  company  and  not  upon 
the  persons  contracting  on  behalf  of  the  proposed  company.  The 
utmost  it  could  amount  to  is^  that  both  parties  were  satisfied  at  the 
time  that  all  would  go  smoothly,  and  consequently  that  no  liability 
would  ensue  to  the  defendants.  The  contract  is,  in  substance, 
this, — ^  I,  the  plaintiff,  agree  to  sell  to  you,  the  defendants,  on 
behalf  of  the  Gravesend  Boyal  Alexandra  Hotel  Company,  my 
stock  of  wines ;"  and,  "  We,  the  defendants,  have  received  your 
offer,  and  agree  to  and  accept  the  terms  proposed ;  and  you  shall 
be  paid  on  the  28th  of  February  next"  Who  is  to  pay  ?  The 
company,  if  it  should  be  formed.  But,  if  the  company  should  not 
be  formed,  who  is  to  pay  ?  That  is  tested  by  the  fact  of  the 
immediate  delivery  of  the  subject  of  sale.  If  payment  was  not 
made  by  the  company,  it  must,  if  by  anybody,  be  by  the  defendants. 
That  brings  one  to  consider  whether  the  company  could  be  legally 
liable.  I  apprehend  the  company  could  only  become  liable  upon 
a  new  contract.  It  would  require  the  assent  of  the  plaintiff  to 
discharge  the  defendants.  Could  the  company  become  liable  by 
a  mere  ratification?  Clearly  not.  Bat^cation  can  only  be  by  a 
person  ascertained^aLibe  time  of  the  act  done. — ^by  a  person  in 
existence  either  actually  or  in  contftTnp%f.jftTi  ^f  l^w ;  yt  jtj  fliA 
case  of  assignees  of  bankrupts  and  admiTiiatrftf^^rff,  ly^oafl  f.iflft,  for 
the  protection  of  the  estate^  vestfl  by  rfilftti^?)  The  case  of  an 
executor  requires  no  such  ratification,  inasmuch  as  he  takes  from 
the  will.  It  is  unnecessary,  however,  to  pursue  this  further.  In 
addition  to  the  cases  cited  at  the  bar,  I  would  refer  to  Ghmn  v. 
London  and  Lancashire  Fire  Insurance  Company  (1),  where  this 
Court,  upon  the  authority  of  Payne  v.  New  South  Wales  Coal  and 
International  Steam  Navigation  Company  (2),  held  that  a  contract 
made  between' the  projector  and  the  directors  of  a  joint-stock 
company  provisionally  registered,  but  not  in  terms  made  condi- 
tional on  the  completion  of  the  company,  was  not  binding  upon 
\^  (1)  12  C.  B.  (N.S.)  694.         _^2)  10  Ex.  283 ;  24  L.  J.  (Ex.)  117. 
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the  subsequent  completely  re^stered  comp«uiy,  although  ratified 
and  confirmed  by  the  deed  of  settlement :  and  Williams,  J.,  said, 
that,  **to  make  a  contact  valid,  there  must  he  pay^iefl  exiatinfr  at 
the  time  whoare  c^aMe  of  contracting.'*  That  is  an  authorityA 
of  extreme  importance  upon  tliis  point ;  and,  if  ever  there  could  ly^ 
be  a  ratification,  it  was  in  that  case.  Both  upon  principle  andv,^^ 
upon  authority,  therefore,  it  seems  to  me  that  the  company  never  J 
could  be  liable  upon  this  contract :  and,  as  was  put  by  my  Lord, 
construing  this  document  ut  res  magis  valeat  quam  pereat,  we 
must  assume  that  the  parties  contemplated  that  the  persons  sign- 
ing it  would  be  personally  liable.  Putting  in  the  words  "on 
behalf  of  the  Gravesend  Royal  Alexandra  Hotel  Company,"  would 
operate  no  more  than  if  a  person  should  contract  for  a  quantity  of 
com  "  on  behalf  of  my  horses."  As  to  the  suggestion  that  there 
should  have  been  a  special  count,  that  is  quite  a  mistake.  There 
need  not  be  a  special  count  imless  there  was  a  person  existing  at 
the  time  the  contract  was  made  who  might  have  been  principal. 
The  common  count  perfectly  well  represents  the  character  of  the 
liability  which  these  defendants  incurred.  It  is  quite  out  of  the 
question  to  suppose  that  there  was  any  mistake.  The  document 
represents  the  real  transaction  between  the  parties.  I  think  that 
the  course  taken  at  the  trial  was  perfectly  correct,  and  that  the 
rule  should  be  discharged. 


Byles,  J.  I  am  of  the  same  opinion.  At  first,  I  must  confess, 
I  entertained  some  doubt,  the  contract  appearing  on  the  face  of 
it  to  have  been  entered  into  by  the  defendants  on  behalf  of  the 
company.  The  true  rule,  however,  is  that  stated  by  Mr.  Thesiger, 
viz.  that  persons  who  contract  as  agents  are  generally  personally 
responsible  where  there  is  no  other  person  who  is  responsible  as 
jgrnicipaL  Suppose  this  company  never  came  into  existence  at  all, 
could  it  be  doubted  that  these  defendants  must  be  held  to  have 
bound  themselves  personally  ?  Then,  was  it  contemplated  that  the 
liability  was  conditional  only  until  the  company  should  be  formed  ? 
It  is  said  that  the  contract  was  ratified  by  the  company  after  it  came 
into  existence.  There  could,  however,  be  no  ratification.  Omnis 
ratihabitio  retrotrahitur,  et  mandato  priori  ssquiparatur :  but  the 
ratification  must  be  by  an  existing  person,  on  whose  behalf  the  con- 
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18CG        tract  might  have  been  made  at  the  time.    That  could  not  be  sa 
KjsLsm  /  here :  a  subsequent  ratification  by  the  company  could  only  be  with 
Baxteb\  the  aflsogt  of  the  plaintiff;  and  then  it  would  be  a  new  contract 
/  Mr.  Seymour  contended  that  the  contract  might  amount  to  a  per- 
sonal undertaking  on  the  part  of  the  defendants  that  the  company 
shall  pay.    That  would  make  them  equally  Uable.    Any  objection 
on  the  score  of  the  Statute  of  Frauds  would  be  cured  by  the  Mer- 
cantile Law  Amendment  Act,  19  &  20  Vict.  c.  97.     In  no  way,  there- 
fore, in  which  it  can  be  put,  could  the  company  become  responsible. 

Keating,  J.  I  am  of  the  same  opinion.  At  the  time  the  con- 
tract iraa  made  there  was  no  company  in  existence.  It  is  true 
that  the  defendants  profess  to  contract  "on  behalf  of  the  Graves- 
end  Royal  Alexandra  Hotel  Company.**  But,  notwithstanding  the 
introduction  of  those  words,  the  defendants  must,  in  order  to  give 
the  contract  any  operation  at  all,  be  personally  responsible.  The 
length  to  which  the  Courts  have  gone  upon  this  subject  ii  strongly 
illustrated  by  the  case  of  FumivdU  v.  Coombea.  (1)  There,  by 
indenture  the  plaintiff  covenanted  to  do  certain  repairs  to  the 
parish  church  of  St.  Botolph,  and  the  defendants,  the  church- 
wardens and  overseers,  "for  themselves  and  for  their  successors, 
churchwardens  and  overseers  of  the  parish,"  covenanted  with  the 
plaintiff  to  pay  the  sum  agreed  by  certain  instalments :  and  the 
indenture  contained  a  proviso  "that  nothing  in  these  presents  con- 
tained should  extend,  or  be  deemed,  adjudged,  construed,  or  taken 
to  extend  to  any  personal  covenant  of  or  obligation  upon  the 
several  persons  parties  thereto  of  the  third  part  (the  church- 
wardens, &c.),  or  in  any  way  personally  affect  them,  any  or  either 
of  them,  their  or  any  or  either  of  their  executors,  administrators,, 
goods,  effects,  or  estates,  in  their  private  capacity,  but  should  be  and 
was  intended  to  be  binding  and  obligatory  upon  the  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  of  St.  Botolph  and 
their  successors  for  the  time  being,  as  such  churchwardens,  &c., 
but  not  further  or  otherwise:'*  and  it  was  held  that  the  original 
covenant  was  a^personal  covenant  by  the  defendants  to  pay  the 
money,  and  tfiaT'Jhe  proviso  was  repugnant  thereto  and  incon- 
sistent therewith,  and  therefore  void. 


) 


(1)  6  Scott,  522  ;  5  M.  &  G.  73G. 
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Btles,  J.y  afterwards  referred  to  Merid  v.  Wymondsold  (I),  1866 
where  "  upon  a  bill  in  equity  the  case  was  thus,  viz.  The  plaintiff ""  Kaxm 
had  agreed  with  two  of  the  defendants  to  pave  their  streets  in  baxtkb. 
Putney,  and  they  on  hehalf  of  (he  parish  agreed  to  pay  him  for 
them,  which  agreement  was  put  into  writing,  and  remains  in  the 
hands  of  the  defendant  Wymondsold.  The  work  was  done  accord- 
ing to  the  agreement^  and  it  came  to  860Z.,  and  for  satisfioction  the 
plaintiff  preferred  his  bill  against  them  with  whom  he  had  agreed 
and  against  others  of  the  parish  who  had  agreed  with  the  under- 
takers for  the  parish  to  pay  their  shares.  And,  per  Curiam :  "  The 
plaintiff  must  hare  relief  against  the  undertakers,  especially  in  this 
case,  because  the  written  agreement,  which  is  his  evidence,  is  in 
the  hands  of  one  of  the  defendants :  and  the  undertakers  must 
take  their  remedy  against  the  rest  of  the  parish."  He  also  referred 
to  Oullen  V.  Duke  of  Queensbury  (2),  where  it  was  held  in  the 
Court  of  Chancery,  and  afterwards  in  the  House  of  Lords  (3), 
that,  where  A.,  B.,  and  C,  on  behalf  of  themselves  and  other  mem- 
bers of  a  dub,  enter  into  articles  with  D.  to  provide  necessaries  for 
the  use  and  accommodation  of  the  dub,  they  are  personally  bound 
by  such  articles,  and  D.  is  not  obliged  to  resort  to  any  of  the  other 
members  for  satisfaction  of  his  demand. 

Bide  discharged,  (4) 

Nov.  22.  Seymour^  Q.O.,  moved  to  enlarge  the  time  for  giving 
notice  of  appeal,  the  defendants'  attorneys  having  inadvertently 
omitted  to  give  notice  within  the  four  days  limited  for  that  pur- 
pose by  the  87th  section  of  the  Common  Law  Procedure  Act, 
1854, 17  &  18  Vict.  c.  125.  He  submitted  that  the  plaintiff  could 
not  be  prejudiced,  inasmuch  as  the  time  for  perfecting  bail  had  not 
elapsed.  He  referred  to  Ward  v.  Lundey  (5),  where  a  similar 
application  had  been  granted  by  the  Court  of  Exchequer. 

[Eble,  C  J.  That  was  a  case  fiill  of  doubts  and  difficulties. 
This  was  an  ordinary  action  for  goods  sold  and  delivered.  The 
jury  had  no  doubt,  and  I  had  no  doubt  at  the  trial ;  and  neither 
my  learned  Brethren  nor  myself  entertained  any  when  the  rule 
was  argued.] 

(1)  Hardr.  205.  (4)  See  Scott  v.  Lard  Ebury,  post,  Hilary 

(2)  1  Bro.  C.  C.  101.  Term,  1867. 

(3)  1  Bro.  P.  C.  396.  (5)  6  H.  &  N.  at  p.  659 ;  29  L.  J.  (Ex.)  372. 
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1866  In  Ward  v.  Lumley,  it  was  put  by  the  Court,  not  upon  the 

KxLMXB     merits  of  the  case,  but  upon  the  right  to  appeal,  which  the  defen- 
dants had  lost  by  inadvertence. 


Bazteb. 


Pee  Curiam  (Erie,  C.J.,  Willes  and  Keating,  JJ.) 

Bule  refvsed. 

Attorneys  for  plaintiff:  LinMaters,  HaeJcwood,  &  Addison. 
Attorneys  for  defendants :  Edmands  &  Mayhew. 


Nov.  16.  FOTHERBY  v.  METROPOLITAN  RAILWAY  COMPANY 


Mandamus — Common  Law  Procedure  Act,  1854  (17  <fe  18  Vict.  c.  125),  a.  68 — 
Compulsory  taking  of  Land — Lands  Clauses  Consolidation  Act  (S  &d  Vict, 
c.  18),  «.  39. 

An  action  for  a  mandamus  may  lie  even  when  no  actual  damage  has  been 
sustained. 

The  neglect  by  a  railway  company  to  issue  a  warrant  to  the  sheriff  to  summon 
a  juiy  to  assess  the  value  of  land  which  they  have  given  notice  that  they  will 
require  for  the  purposes  of  their  act,  within  a  reasonable  time  after  such  notice, 
is  an  actionable  wrong,  and  the  issue  of  such  warrant  may  be  enforced  by  an 
action  for  a  mandamus  under  the  Common  Law  Procedure  Act,  1854  (17  &  18 
Vict.  c.  125),  s.  68. 

Declaration,  that  the  defendants  were  a  railway  company, 
incorporated  by  a  certain  act  of  parliament,  and  the  promoters  of 
the  undertaking  mentioned  in  the  Metropolitan  Railway  (Tower 
Hill  Extension)  Act,  1864  ;  and  that  in  the  exercise  of  the  powers 
conferred  on  them  by  the  said  act,  and  the  acts  incorporated 
therewith,  the  defendants  did  on  the  22nd  day  of  February,  1866, 
give  to  the  plaintiff  notice  that  for  the  purposes  of  their  under- 
taking they  required  to  purchase  and  take  certain  lands  and 
premises  therein  mcAtioned  belonging  to  the  plaintiff;  that  the 
plaintiff  had  a  greater  interest  in  the  lands  and  premises  than 
as  tenant  for  a  year,  or  from  year  to  year;  that  the  compensation 
claimed  by  him  exceeded  501. ;  and  no  agreement  having  been 
come  to  by  and  between  the  plaintiff  and  defendants,  as  to  the 
amount  of  compensation  to  be  paid  to  the  plaintiff  by  the 
defendants  for  his  interest  in  the  lands  and  premises,  and  for  the 
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damage  sustained  by  him  by  reasou  of  the  execution  of  the  works       1866 
authorized  by  the  said  acts,  the  plaintiff  desired  to  have  the  same     Fotherby 
settled  by  the  verdict  of  a  jury  and  not  by  arbitration,  and  gave    mbt^poli- 
notice  of  such  desire  to  the  defendants,  stating  in  his  notice  the  tan  Railway 
nature  of  his  interest  in  the  lands  and  premises  in  respect  of  which 
he  claimed  compensation,  and  the  amount  of  the  compensation  so 
claimed  by  him ;  that  he  duly  required  the  defendants  to  issue  a 
warrant  to  the  sheriff  of  the  county  to  summon  a  jury  to  assess 
such  compensation  in  manner  required  by  law,  and  the  several 
statutes  in  that  behalf;  that  all  conditions  had  been  fulfilled,  &c., 
to  entitle  the  plaintiff  to  have  the  defendants  issue  their  warrant 
to  such  sheriff  to  summon  a  jury  to  determine  the  amount  of  the 
compensation ;  and  that  a  reasonable  time  in  that  behalf  elapsed 
before   suit;   that  the  plaintiff   had  been  and  was  personally 
interested  in  the  performance  by  the  defendants  of  their  duty  to 
issue  the  warrant,  and  had  sustained  and  would  sustain  damage  by 
the  non-performance  by  the  defendants  of  then*  said  duty ;  and  per- 
formance of  the  said  duty  by  the  defendants  had  been  demanded 
by  the  plaintiff  of  the  defendants,  yet  they  had  wholly  neglected 
and  refused,  and  still  neglected  and  refused,  to  perform  the  same, 
and  to  issue  their  warrant  to  the  sheriff;  and  the  plaintiff  claimed 
a  peremptory  writ  of  mandamus  to  the  defendants,  commanding 
them  to  issue  their  warrant  to  the  sheriff  to  assess  the  compen- 
sation and  10007.  damages. 
Demuriiar  and  joinder. 

Keane,  Q.C.  (Horace  Lloyd  with  him),  for  the  defendants.  The 
question  in  this  case  is  shortly  whether  an  action  of  mandamus  will 
lie  to  enforce  the  issuing  of  a  warrant  to  the  sheriff  to  summon  a 
jury  to  assess  the  value  of  land  taken  by  a  railway  company.  The 
action  for  a  mandamus  was  introduced  by  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict.  c.  125).  From  the  68th  section  of 
that  act  it  appears  that  a  person  claiming  a  mandamus  must 
be  the  plaintiff  in  an  action  other  than  ejectment  or  replevin, 
the  exceptions  being  probably  made  because  those  actions  in  them- 
selves enforce  the  doing  of  the  acts,  for  the  neglect  of  which  they 
are  brought.  li^  therefore,  there  is  no  right  of  action  indepen- 
dently of  it,  an  application  for  a  mandamus  cannot  be  sustained. 
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186G  [  WiLLES,  J.    The  section  expressly  gives  a  right  to  daim  a  writ 

Fothebby    of  mandamus  independently  of  any  other  demand.] 
Mettopoli-       ^**  ^^y  D^eans  that  a  plaintiff  who  has  a  right  of  action  may 
^^Co^^^^^^  waive  the  right  to  damages  and  proceed  only  for  a  mandamus. 

The  declaration  in  the  present  action  shews  no  right  of  action, 
for  the  mere  neglect  of  the  defendants  to  issue  a  warrant  gives  rise 
to  no  such  right.  In  almost  all  cases  there  is  some  delay  in  issuing 
the  warrant,  and  if  the  Court  decides  that  such  delay  is  actionable, 
it  will  give  rise  to  endless  litigation.  No  doubt,  as  soon  as  the 
notice  to  treat  is  given,  there  is  an  implied  agreement  by  the 
company  to  give  compensation  for  the  land:  Burkinshaw  v. 
•  Birmingham  &  Oxford  Junction  BaUivay  Company  (1),  but  it  is 

such  compensation  only  as  is  laid  down  in  the  act,  and  that  is 
measured  by  the  value  of  the  land  at  the  time  the  notice  is  given, 
and  the  injury  actually  done  by  the  company  taking  the  land, 
and  the  act  says  nothing  of  any  compensation  for  inconvenience 
caused  to  the  owner  between  the  time  that  the  notice  to  treat  is 
given  and  the  time  when  the  payment  for  the  land  is  made.  It  is 
often  right  that  some  time  should  elapse  before  the  issuing  of  the 
warrant,  in  order  that  the  whole  injury  occasioned  to  the  owner  of 
the  company's  works  may  be  known :  Ex  parte  Parkes.  (2) 

[Erle,  C  J.  That  is  met  by  the  averment  in  the  declaration, 
that  a  reasonable  time  had  elapsed  before  suit. 

Btles,  J.  If  a  tenant  who  is  about  to  sow  his  arable  land 
receives  a  notice  from  a  railway  company  that  they 'are  about 
to  take  it,  and  is  thus  led  not  to  proceed  with  the  sowing,  can  the 
company  leave  him  with  the  land  useless  on  his  hands  till  they 
choose  to  issue  their  warrant  ?] 

He  should  abandon  it  to  the  company,  and  claim  fix>m  them 
compensation  for  the  injury  he  has  thereby  sustained.  Again,  an 
action  will  not  lie  for  delay  in  the  payment  of  an  unascertained 
sum  of  money :  North  v.  Wingate  (3) ;  Sedgwicke  v.  Richardson  (4) ; 
Mayne  on  Damages,  p.  2 ;  and  the  amount  of  compensation  is  an 
unascertained  sum.  K  this  action  could  succeed,  the  plaintiff 
would  necessarily  recover  his  costs  under  the  32nd  section  of  the 
Common  Law  Procedure  Act,  1860  (23  &  24  Vict.  c.  126),  but 

(1)  5  Ex.  at  p.  486 ;  20  L.  J.  (Ex.)  246.  (3)  Cro.  Car.  559. 

(2)  9  DowL  614.  (4)  3  Lev.  374. 
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such  costs  are  not  payable  if  the  owner  is  awarded  by  the  jury        ^^^ 

less  than  the  company  offered :  Beff.  y.  Waterfard  and  Limerick    FonusBBT 

Bailway  Company  (1) ;  or  unless  the  plaintiff  can  shew  that  the    Metkofoli^ 

writ  has  been  acted  on:  Beff.  v.  Bingham.  (2)    By  s.  74  it  is  pro-  ^^Qo^^f^ 

yided  that  the  Court  may  direct  that  the  act  required  to  be  done 

may  be  done  by  the  plaintiff,  or  some  other  person  appointed  by 

the  Court,  at  the  expense  of  the  defendant ;  but  in  the  present  case    * 

the  warrant  must  be  issued  by  the  company,  or  the  terms  of  the 

act  of  parliament  would  not  be  complied  with,  and  the  sheriff 

would  not  be  bound  to  obey  it ;  the  act,  therefore,  cannot  be  one 

which  was  intended  to  be  the  subject  of  an  action  for  a  mandamus. 

Under  s.  69  the  plaintiff  must  set  forth  in  his  declaration  that  he 

sustains,  or  may  sustain,  damage  from  the  non-performance  of  the 

act,  to  enforce  which  the  writ  of  mandamus  is  sought.    This  is  not 

sufficiently  complied  with  by  a  mere  averment  in  the  declaration 

to  that  effect,  but  the  plaintiff  must  shew  that  he  has  sustained  or 

wiU  sustain  special  damage,  and  what  that  damage  is,  that  the 

Court  may  judge  of  it;  in  the  present  case  the  plaintiff  has  not 

shewn  that  he  has  sustained  or  will  sustain  any  actual  damage. 

W.  G.  Harrison,  for  the  plaintiff.  The  declaration  is  good  on 
two  grounds.  First,  an  action  of  mandamus  may  be  brought 
even  when  no  other  action  would  lie,  or  has  been  commenced ;  and 
secondly,  in  the  present  case  an  action  does  lie  and  has  been  com- 
menced. In  order  to  understand  the  provisions  of  the  Conmion 
Law  Procedure  Act,  1854,  with  relation  to  writs  of  mandamus,  it 
is  necessary  to  notice  the  evils  which  were  to  be  remedied.  These 
are  set  out  in  the  report  on  which  the  act  was  founded.  They  were 
mainly  the  tediousness,  expense,  and  uncertainty  of  the  proceeding 
by  writ  of  mandamus  in  the  Queen's  Bench,  and  the  fact  that 
its  issue  was  decided  upon  affidavits ;  and  was  in  the  discretion  of 
the  judges,  and  not  ex  debito  justitise.  The  act  adopts  most 
of  the  recommendations  of  the  report,  and  provides  that  in  any 
action,  except  ejectment  and  replevin  (in  which  there  is  a  specific 
judgment,  and  therefore  can  be  no  need  of  a  writ  of  mandamus) 
with  any  other  demand,  or  separately ,  there  may  bej  a  claim  for 
a  mandamus :  ^'  separately,"  must  mean  apart  from  any  other 
claim,  so  that  the  act  in  fact  creates  a  new  species  of  action,  viz. 
_     (1)  13  Irifib  Law  Bep.  272.  (2)  4  Q.  B.  877.    ; 
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1866       an  action  for  a  mandamos;  accordingly  s.  69  nses  the  expres- 
FoTHEBBY    sion  8uch  aetioriy  which  must  mean  the  action  for  mandamus ;  and 
Mettopoli-  ^  ®-  ^^  *^®  expression  "  action  for  mandamus  "  is  actually  used.  It 
TAN  Railway  ig  clear,  from  s.  69,  that  it  is  suflBcient  if  the  plaintiff  may  sustain 
/    damage  he  need  not  shew  that  he  has  sustained  any.    By  s.  70 
the  pleadings  are  to  be  the  same  as  in  an  ordinary  action  for  the 
recovery  of  damages,  shewing  that  an  action  of  mandamus  is  not 
such.    There  is  no  difficulty  in  the  fact  that  the  warrant  must  be 
issued  by  the  company,  because  the  Court  may  order  its  officer  to 
take  the  company's  seal  and  seal  the  warrant,  and  then  it  will  be 
the  act  of  the  company.    In  Marriage  y.  Eastern  Couniies  and 
London  d:  BlackwaU  BaUuxiy  Companies  (1),  and  Benson  y.  PatiU  (2), 
there  were  no  claims  for  damages,  but  the  objection  was  not  taken; 
and  in  Norris  v.  Irish  Land  Company  (3),  the  judgment  of  Lord 
Campbell  went  the  whole  length  now  contended  for  by  the  plain- 
tiff, though  it  was  not  necessary  for  the  decision  of  the  case.     The 
plaintiff  could  not  give  up  the  land  and  treat  himself  as  trustee  for 
the  defendttnts,  for  it  was  decided  in  Haynes  y.  Haynes  (4)  that  the 
— 4        notice  to  treat  does  not  amount  to  a  contract,  and  the  property 
does  not  pass. 

But  secondly,  in  this  case  a  right  of  action  has  accrued  to  the 
plaintiff,  and  a  claim  for  damages  is  included  in  the  declaration. 
There  is  a  statutory  duty  resting  on  the  defendants,  and  a  breach 
of  that  duty,  by  which  the  plaintiff  is  hindered  of  his  right  either 
to  use  the  land  as  he  pleases,  or  else  to  receive  the  value  of  it 
within  a  reasonable  time;  and  under  the  authority  of  Ashby  v. 
WhUe  (5)  the  plaintiff  has,  therefore,  a  right  of  action,  whether  he 
has  sustained  any  actual  damage  or  not. 

Keane,  Q.C.,  in  reply.  The  Lands  Clauses  Consolidation  Act 
contains  an  express  provision  compelling  the  company  to  pay  the 
compensation  immediately  on  taking  possession  of  the  land,  and 
similar  words  would  have  been  used  respecting  the  lands  named  in 
a  notice  to  treat  if  it  had  been  intended  to  make  immediate  pay- 
ment necessary  in  that  case  also.  In  Marriage  v.  Eastern  Couniies 
and  London  &  BlackwaU  Bailway  Companies  (1),  the  action  was 

(1)  9  H.  of  L.  32.  (4)  1  Dru.  &  Sm.  426 ;  30  L.  J.  (Ch.) 

(2)  6  E.  &  B.  273 ;  25  L.  J.  (Q.BO  274.      578. 

(3)  8  £.  <S7  B.  512 ;  27  L.  J.  (Q.B.)115.         (5)  1  Sm.  L.  C.  5th  ed.  216. 
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for  not  building  a  bridge  of  the  required  dimensions^  and  there  was        1866 
no  means  of  getting  compensation  under  the  act,  and  moreover    PaiHEBBt" 
actual  damage  was  shewn  to  exist.  Mrrwou- 

TAN  Railway 
GoKPAirr. 
Eble,  C.  J.    I  am  of  opinion  that  our  judgment  should  be  for    •     * 

the  plaintiff.  The  defendants  are  a  railway  company,  and  gave 
notice  to  the  plaintiff  that  they  should  require  his  land,  and 
thereby  created,  in  accordance  with  the  provisions  of  the  Lands 
Clauses  Consolidation  Act  (8  &  9  Yict.  c.  18),  a  relation  approxi- 
mating^ that  of  vendor  and  purchaser,  and  the  plaintiff  became 
entitled,  under  the  provisions  of  the  act,  to  require  that  the 
defendants  should  proceed  to  ascertain  the  value  of  the  land  by 
issuing  a  warrant  to  the  sheriff  to  summon  a  jury  for  the  purpose 
of  assessing  it,  and  then  take  the  land  and  pay  the  value  so 
ascertained.  In  former  times  persons  in  the  position  of  the 
plaintiff  have  had  recourse  to  the  writ  of  mandamus,  issued  by  the 
Court  of  Queen's  Bench,  to  enforce  their  right,  but  this  remedy  was 
fraught  with  the  disadvantages  and  vexations  so  concisely  and 
forcibly  set  out  in  the  report  of  the  commissioners  on  which  the 
Common  Law  Procedure  Act,  1854,  was  framed.  The  question  for 
us  to  determine  is,  whether  the  plaintiff  can  now  avail  himself  of 
the  remedy  of  action  for  mandamus  given  in  that  statute.  I  am 
with  Mr.  Harrison  on  both  the  points  that  he  has  made.  I  think 
that  the  Common  Law  Procedure  Act,  1854^  entities  the  plaintiff 
to  bring  an  action  for  mandamus  against  the  defendants  for  not 
issuing  a  warrant  when  he  can  shew  that  he  has  a  right  to  have 
the  warrant  issued,  and  is  personally  interested  in  it  whether  he 
is  entitied  to  any  damages  for  its  non-issue  or  not.  The  68th 
section  provides  that  "the  plaintiff  in  any  action  in  any  of  the 
superior  courts,  except  replevin  and  ejectment,  may  •  •  .  daim 
in  the  declaration,  either  together  with  any  other  demand,  which 
may  now  be  enforced  in  such  action,  or  separately,  a  writ  of  man- 
damus commanding  the  defendant  to  fulfil  any  duty  in  the  fulfilment 
of  which  the  plaintiff  is  personally  interested."  Here  the  plaintiff's 
claim  is  of  the  class  entitling  him  to  a  remedy  by  mandamus,  being 
of  a  quasi  public  character.  The  power  of  disposing  of  his  land  as 
he  pleases  has  been  taken  away,  and  beyond  all  question  he  has  a 
right  to  have  the  warrant  issued  that  he  may  recover  the  value  of 
Vol.  n.  S  2 
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1866       the  land,  or  else  to  have  the  notioe  withdrawn,  and  his  power  over 
Fffrmnrnv^  the  Idiid  rcstored  to  him.    I  think  that  even  though  he  had  not 
^ir^j^^^jj^  wiy  cause  of  action  for  which  he  could  declare  in  an  ordinary 
TAN  Bailwat  action  for  damages,  yet  he  would  have  a  right  to  have  recourse  to 
•  '    an  action  for  mandamus.    The  other  sections  of  the  act  support 
this  view.    In  s.  75  the  very  phrase  "  action  for  mandamus'*  is  used, 
which  shews  that  the  legislature  intended  to  create  a  new  substan- 
tive action.    By  deciding  in  this  manner  we  shall  afford  to  railway 
companies  a  means  of  trying  at  once  their  right  to  take  lands, 
which  they  at  present  have  no  means  of  doing,  and  shall  thus 
adapt  the  remedy  provided  by  the  legislature  to  the  wants  of  the 
community,  which  the  courts  are  always  desirous  to  da 

I  agree  with  Mr.  Harrison  also  on  his  second  point :  wheiaever 
a  statute  gives  a  right  to  one  person  to  have  an  act  fulfilled  by 
another,  and  that  other  does  not  fulfil  it,  a  cause  of  action  arises. 
It  is  dear  that  within  the  principle  of  Ashby  y.  White  (1)  there 
was  here  a  duty  on  the  company  to  issue  a  warrant  to  the  sheriff, 
a  breach  of  which  would  give  to  the  plaintiff  a  right  of  action,  and 
there  is  therefore  in  this  case  a  substantive  cause  of  action  for 
damages,  if  that  were  really  necessary. 

WiLLES,  J.  I  am  of  the  same  opinion.  This  case  clearly  £eJ18 
within  both  the  language  and  the  reason  of  the  Common  Law  Pro- 
cedure Act,  1854.  The  law  as  to  the  recovery  of  nominal  dam- 
ages to  carry  costs  in  mandamus,  will  be  found  in  Beg.  t.  FaK  (2) 
At  the  common  law,  the  only  way  of  questioning  the  return  to  a 
writ  of  mandamus  was  by  an  action  for  a  false  return,  if  the 
plaintiff  had  sustained  private  damage;  or  by  information,  if 
the  matter  was  of  a  public  nature  and  not  one  by  which  the 
prosecutor  had  individually  sustained  any  private  wrong.  Under 
the  statute,  Anne  9,  c  20,  the  prosecutor  in  the  first  class  of 
cases  may  traverse  the  return  of  the  writ,  and  is  then  entitled  to 
damages  and  costs  as  if  he  had  brought  an  action  for  a£Edse  return, 
and  1  Wm«  4,  c.  21,  s.  3,  extends  this  right  to  the  second  class  of 
cases  also.  Therefore,  even  before  the  C!ommon  Law  Procedure 
Act  of  1854>  the  party  applying  for  a  writ  of  mandamus  in  the 
Queen's  Bench,  could  recover  damages  for  the  non-fulfilment  of 
(1)  1  Sm.  L.  0.  6th  ed.  216.  (2)  1  Q.  B.  636 ;  10  L.  J.  (Q.B.)  li5. 
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the  duty,  and  his  costs  of  suit    The  only  question  now  is,  whether        1866 
ihe  plaintifif  fulfils  those  conditions  which  entitle  him  to  the  easier    Foihebbt 
remedy  introduced  by  the  Common  Law  Procedure  Act,  1854,  and   metbofqu- 
the  arguments  brought  forward  to  shew  that  the  plaintiff  could  not  ''^  Railway 
be  entitled  to  damages  at  all,  fall  to  the  ground.    The  plaintiff  in 
this  case  does  fulfil  the  necessary  conditions,  for  he  is  personally 
interested  in  the  performance  of  the  duty,  and  has  been,  or  may 
be,  damaged  by  its  neglect.    The  language  of  the  section  which 
provides  that  the  plaintiff  may  daim,  either  together  with  any 
other  demand  or  separately,  a  writ  of  mandamus,  is  explained  by 
the  provision  in  the  Common  Law  Procedure  Act,  1852  (15  &  16 
Yict  c  76,  s.  41),  that  causes  of  action  of  any  kind  may  be  joined, 
except  replevin  and  ejectment,  which  was  not  allowed  by  the 
common  law,  and  the  section  under  consideration  was  framed 
so  as  to  enable  a  claimant  in  the  same  action  to  obtain  judgment 
for  his  debt,  and  a  writ  of  mandamus  to  enforce  the  making  of  a 
rate  to  satisfy  it 
It  has  been  contended  that  the  remedy  is  limited  by  s.  74  to 
.  cases  in  which  the  act  could  be  done  by  a  person  other  than  the 
defendant,  but  that  section  is  cumulative,  and  does  not  take  away 
the  right  to  compel,  by  attachment,  the  defendant  to  do  the  act. 
No  injury  to  the  defendants  can  arise  from  a  writ  of  mandamus 
being  ordered,  if  they  now  issue  their  warranty  as  they  can  th^i 
apply  to  stay  proceedings  on  payment  of  costs. 

Btles,  J.  I  am  of  the  same  opinion,  and  for  the  same  reasons. 
I  think  the  new  action  for  mandamus  will  lie,  whether  there  is  or 
is  not  a  right  to  daim  damages.  That,  however,  does  not  seem  to 
arise  in  this  case,  because  this  action  is  brought  to  recover  damages 
as  well  as  for  a  mandamus. 

A  claim  for  a  mandamus  cannot  be  added  in  every  action  for 
the  breach  of  a  duty,  notwithstanding  the  large  words  of  the  68th 
section  of  the  Common  Law  Ph)cedure  Act^  1854,  "any  duty  in 
which  he  is  personally  interested,"  for  it  cannot  have  been  intended 
that  specific  performance  should  be  enforced  of  every  personal  con- 
tract Lord  Campbell  says,  in  Bemon  v.  FauU  (1),  that  an  action 
for  mandamus  may  sometimes  lie  when  the  old  writ  of  mandamus 

(1)  6  E.  &  B.  278. 

82  2 
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1866       would  not  have  been  issued,  but  that  at  any  rate,  when  ther&  is  a 

FoTSBBBT    public  or  official  duty,  or  a  duty  created  by  statute,  such  an  action 

-U^cTBovoM'  ^^  certainly  lie,  and  the  duty  now  in  question  is  within  that  dass. 

'^^^^^^^  It  is  clear  that  the  intention  of  the  legislature  was  to  introduce  an 

adequate  legal  remedy  in  those  cases  in  which  there  was  no  such 

remedy  before,  and  in  the  present  case  damages  would  not  afford  a 

reasonable  compensation.    The  owner  cannot  tell  till  the  warrant 

is  issued  in  what  way  to  use  his  land,  whether  to  treat  it  as  his 

own,  or  leave  it  for  the  company  to  take  possession  o^  and  whether 

he  can,  if  he  wishes,  sell  it  or  not 

Keating,  J.  I  am  of  the  same  opinion.  This  case  oomes 
within  the  Common  Law  Procedure  Act,  1854^  s.  68,  which  in 
terms  refers  to  a  claim  for  a  mandamus  being  made  together  with 
or  wparaidy  from  a  demand  for  damages.  That  being  so,  s.  69 
sets  T)ut  how  the  declaration  shall  be  framed,  and  every  term  of 
that  section  is  satisfied  by  the  present  declaration.  I  will  only 
add  that  if  this  case  had  not  come  within  the  provisions  of  the 
statute,  it  would  have  been  a  grievous  omission,  as  I  know  of  no 
case  in  which  this  remedy  is  more  suitable  and  more  required. 

Judgment  for  the  flainiiff. 

Attorneys  for  plaintiff:  BouUon  &  Sons. 
Attorneys  for  defendants :  BwrchdU. 


Ao».  16.  BRACEWELL  and  Othkbs  v.  WILLIAMS. 

Conirad — ConndercUion — Bankruptcy-^Aj^icatumfcr  Costs. 

A  promifle  not  to  apply  for  costs,  under  the  85th  section  of  the  Bankniptcy 
Act,  1849  (12  &  13  Vict.  c.  106),  is  a  sufficient  consideration  to  support  a  con- 
tract to  pay  the  amount  of  such  costs. 

A  promise  to  conduct  proceedings  in  bankruptcy  so  as  to  injure  as  litUe  as  pos- 
sible the  debtor's  credit,  is  not  a  good  consideration  to  support  a  oontraot. 

Declabatiok.  First  count,  that  the  plaintiffs  by  the  judgment 
of  the  Ciourt  recovered  against  the  defendant  706/.  78.  3d,  debt> 
and  4J.  costs,  in  an  action  brought  by  the  plaintifb  against  the  de- 
fendanty  and  the  plaintiffef,  for  compelling  payment  by  the  defendant 
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of  the  said  debt^  had,  before  the  reoovery  of  the  judgment,  caosed  1866 
to  be  duly  issued  out  of  the  Court  of  Bankruptcy  (then  haying  Bbacbwell 
jurisdiction  in  that  behalf)  a  trader  debtor  summons,  under  the  ^^^ 
78th  section  of  the  Bankruptcy  Consolidation  Act,  1849,  requiring 
the  defendant  to  appear  in  the  said  court  as  to  the  debt,  and  the 
defendant  thereupon  signed  an  admission  out  of  court  in  the  man- 
ner provided  by  the  84th  section  of  the  act,  confessing  that  he  was 
indebted  to  the  plaintiffs  in  the  sum  of  706Z.  7s.  3d. ;  that  the  plain- 
tiffs incurred  certain  costs  of  the  simimons  and  the  proceedings 
thereon,  and  thereupon,  the  proceedings  in  bankruptcy  being  pend- 
ing, in  consideration  that  the  plaintiffs  would  accept  payment  of 
the  debt  of  706Z.  Is.  3d.,  and  would  not  prosecute  the  proceedings 
in  bankruptcy,  the  defendant  promised  the  plainti£b  to  pay  the 
costs  so  recovered,  and  the  costs  of  the  proceedings  in  bankruptcy, 
on  a  day  elapsed  before  suit;  and  everything  had  been  done  &c., 
yet  the  defendant  had  not  paid  the  costs  of  the  proceedings  in 
bankruptcy. 

Second  count :  after  alleging  the  recovery  of  the  judgment,  and 
the  issue  of  the  trader  debtor  summons,  as  in  the  first  count — ^that 
thereupon  on  the  3rd  day  of  January,  1865,  in  consideration  that 
the  plaintiffs  would,  imtil  the  time  appointed  for  payment  as  there- 
inafter mentioned,  conduct  the  proceedings  so  as  to  avoid  as  &r 
as  possible  injuring  the  defendant's  credit,  the  defendant  promised 
the  plaintifis  to  pay  the  debt  and  the  costs  of  the  proceedings  at 
law  and  in  bankruptcy,  as  between  attorney  and  client,  on  the 
12th  day  of  January,  1865,  and  everything  had  been  done  &c.  to 
entitle  the  plaintiffs  to  recover  in  the  action,  yet  the  defendant 
had  not  paid  the  costs  of  the  proceedings  as  between  attorney  and 
dient. 

Third  plea  to  the  first  count,  that  the  alleged  admission  was 
signed  after  the  issuing  of  the  summons,  before  the  day  appointed 
therein  for  the  appearance  of  the  defendant  in  the  Court  of  Bank- 
ruptcy, and  was  filed  in  the  court  on  the  day  appointed  for  such 
appearance,  and  that  the  defendant  tendered  and  offered  to  pay 
to  the  plaintifb,  and  the  plaintiff  accepted  payment  of  the  debt 
and  demand,  as  in  the  first  count  mentioned,  within  seven  days 
next  after  the  signing  and  filing  of  the  said  alleged  admission. 

Demurrer  to  the  second  count  and  third  plea. 
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1866  Zoned,  Q.a,  for  the  plaintiffs.    The  third  plea  is  bad.    The  85th 

Bracbwell  section  of  the  Bankruptcy  Act,  1849  (12  &  13  Vict.  c.  106),  enti- 
WiLUAMs.  ^^  ^^®  plaintiffs  to  such  costs  as  the  Court  should  think  fit,  and 
they  would  therefore  have  been  justified,  notwithstanding  that  their 
debt  had  ^been  paid,  in  making  an  application  to  the  Court  with 
that  view.  They  agreed  to  giye  up  this  as  well  as  all  other  pro- 
ceedings in  bankruptcy,  on  condition  that  the  defendant  would  pay 
the  debt  and  the  costs ;  he  has  paid  only  the  debt,  and  the  third 
plea  really  amounts  to  this,  that  he  has  fulfilled  half  his  promise, 
and  therefore  need  not  fulfil  the  rest.  The  second  count  shews  a 
sufficient  consideration ;  the  plaintifib  were  entitled  to  conduct  the 
proceedings  in  the  ordinary  way,  but  could  lessen  the  injury  to  the 
defendant's  business  by  leniency  in  the  mode  of  conducting  them» 
The  promise  to  do  so  was  a  sufficient  consideration  for  the  de- 
fendant's contract 

/.  B.  Williams,  for  the  defendant  The  consideration  alleged  in 
the  first  count  is  the  plaintiffs'  promise  not  to  prosecute  the  pro- 
ceedings in  bankruptcy.  The  third  plea  sets  out  &cts  which  shew 
that  the  plaintiffs  could  not  take  such  proceedings,  and  that^ 
therefore,  their  promise  not  to  do  so  was  no  consideration.  An 
application  for  costs,  even  if  it  could  be  made,  is  not  a  proceeding 
in  bankruptcy,  for  the  debt  having  been  paid  within  the  time  pro- 
vided by  the  act  (s.  81),  no  act  of  bankruptcy  was  committed,  and 
therefore  there  could  be  no  proceedings  in  bankruptcy. 

[WiLLES,  J.    It  seems  there  could  be  under  s.  85.] 

With  respect  to  the  second  count  he  was  stopped  by  the^ 
Court. 

'  Eble,  C.  J.  I  think  the  third  plea  is  bad.  The  plainti£&  had  a 
contingent  right  to  get  the  costs  of  the  proceedings  which  they 
had  taken  if  the  judge  chose  to  give  them :  therefore  it  was  a  good 
consideration  for  the  promise  of  the  defendant  to  pay  those  costs 
that  the  plaintiffs  should  give  up  that  contingent  right.  The 
second  count  is,  I  think,  also  bad;  it  really  amounts  to  this,  in 
consideration  that  I  do  not  abuse  the  process  of  the  Court  for  a 
purpose  other  than  that  for  which  it  was  intended,  viz.  the  recovery 
of  my  debt,  by  using  it  as  a  means  of  exposure  of  you,  you  will 
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perform  your  promise.    The  consideration,  therefore,  is  reaUy  the        1866 
abstaining  from  an  abuse  of 'the  process  of  the  Court  Bbacewell 

WHiLES,  ByleSi  and  EEATiKa,  JJ.,  concurred. 

Judgment  for  the  plaintiffs  an  the  demurrer  to 
the  third  plea^  and  for  the  defendant  on  the 
demurrer  to  the  second  count. 

Attorney  for  plaintiffs :  H.  J.  NaterSyfor  H.  D.  BoUnson,  SetUe, 
Yorkshire. 
Attorneys  for  defendant :  Johnson  db  WeatheraUs. 


WRIGHT  AKD  Anothbb  v.  HICKLING  aot  Othebs.  ^Nov^ 

Friwcipdl  and  Surety — Money  Club,  Promissory ^ote  for  a  Loan  hy—AjpprqpriO' 

Hon  of  Payments, 
The  surety  on  a  promissory-note  given  to  secure  a  loan  to  a  member  of  a 
money  club  formed  for  the  purpose  of  raising  money  by  means  of  monthly  sub- 
scriptions, and  lending  it  in  small  sums  at  interest  to  the  members,  and  dividing 
the  proceeds  when  the  shares  are  fully  paid  up  and  the  loans  repaid,  cannot  rely 
upon  the  monthly  subscriptions  and  premiums  paid  by  his  principal,  as  payments 
in  reduction  of  his  liability  upon  the  note. 

This  was  an  action  against  the  defendants  as  the  makers  of  a 
joint  and  several  promissory-note  for  861.,  bearing  date  the  8th  of 
May,  1863;  and  payable  on  demand,  with  2^  per  cent,  per  annum 
interest ;  with  a  count  for  interest  and  upon  an  account  stated. 

The  defendants,  H.  Mitchell,  and  H.  Mitchell  the  younger,  • 
pleaded — first,  to  the  first  count,  that  they  did  not  make  the  note, 
— secondly,  to  the  residue  of  the  declaration,  never  indebted, — 
thirdly,  payment  before  action, — ^fourthly,  to  the  first  count,  for  a 
defence  on  equitable  grounds,  that  they  made  the  note  jointly  with 
Hickling,  and  as  his  sureties  only,  to  secure  a  debt  due  to  the 
plaintiffs  from  Hickling  solely,  of  which  the  plaintiffs  at  the  time 
of  the  making  of  the  note  had  notice,  and  except  as  aforesaid  there 
never  was  any  value  or  consideration  for  the  making  or  payment 
of  the  said  note  by  the  defendants ;  and  that»  after  it  became  due, 
the  plaintiffs,  whilst  they  were  the  holders  of  the  said  note,  did 
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1866       without  the  consent  of  the  defendants,  and  for  a  good  and  sufficient 
Wbioht     consideration  in  that  behalf,  agree  with  Hickling  to  give  him,  and 
jiju^^Q,    then  accordingly  gave  him,  time  for  the  payment  of  the  said  note 
beyond  the  time  when  the  same  was  due  and  payable.   Issue  thereon, 
^t  the  trial  before  Keating,  J.,  at  the  sittings  at  Westminster 
after  last  Trinity  Term,  the  facts  were  as  follows : — ^The  plaintiffs 
are  the  trustees  of  a  loan  club  called  the  Sherwood  202^  Club, 
which  cSbnsists  of  upwards  of  seyenty  members,  and  was  formed 
for  the  purpose  of  raising  money  by  means  of  monthly  sub- 
scriptions, and  lending  it  in  sums  varying ,  from  51  to  201.  to  the 
members.   The  club  was  to  remain  in  existence  until  each  member 
had  received  the  amount  subscribed  by  him,  and  till  all  arrears 
and  fines  had  been  paid  up.     The  meetings  were  held  once  in 
every  four  weeks  at  the  Dolphin  Inn,  North  Church  Street^  Not- 
tingham.    The  first  meeting  was  held  on  the  22nd  of  October, 

1862.  The  defendant  Hickling  became  a  member  on  the  eighth 
monthly  meeting,  but  paid  his  subscriptions  from  the  sixth  meeting, 
for  four  shares.  By  the  rules  of  the  club  each  member  paid  Ss. 
per  month  subscription  upon  each  share ;  and,  when  he  wished  to 
become  a  borrower  to  the  extent  of  a  share  or  sharesf,  he  bid  for  it 
at  a  meeting  when  the  money  was  put  up  to  competition,  and 
advanced  to  the  member  who  was  willing  to  pay  the  highest  pre- 
mium for  it,  the  purchaser  paying  interest  at  2^  per  cent,  by 
monthly  instalments,  and  also  a  monthly  instalment  of  45.  per 
share  so  bought  out  on  account  of  the  premium,  and  3d.  per  month 
for  "  spending  money."  The  borrower  then  gave  a  promissory-note 
for  sum  advanced  to  him,  payable  on  demand,  with  2^  per  cent, 
interest^  with  two  sureties. 

Hickling  on  the  night  he  entered  the  club,  viz.  the  6th  of  May, 

1863,  was  the  highest  bidder  for  a  sum  of  362.,  which  represented 

two  shares  (1),  for  which  he  agreed  to  pay  a  premium  of  SL  145. 

per  share,  and  accordingly  the  money  was  advanced  to  him  and 

the  note  declared  on  given  by  him  with  the  other  two  defendants 

as  his  sureties.    He  also  obtained  a  similar  advance  on  the  13th 

of  January,  1864,  at  a  premium  of  IL  125.  6d.  per  share,  giving  a 

further  note  for  362.,  with  one  Udale  as  his  surety. 

(1)  These  two  shares  were  treated      ling  not  having  commenoed  his  monthly 
as  of  the  value  of  182.  each  only,  Hick-      payments  until  the  sixth  night. 
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Down  to  the  13th  of  January,  1864,  Hiokling  regularly  paid  at        1866 
each  of  the  monthly  meetings  2Z.  Is.  lld.^ — ^being  11. 128.  for  his     wbioht 
subscription  of  &.  per  share,  88.  towards  the  premium  on  the  two    higkliko. 
shares  bought  out  on  the  6th  of  May,  1863,  la.  8d.  for  interest,  and 
3d.  spending  money.    On  the  10th  of  February,  1864,  which  was 
the  eighteenth  monthly  meeting  of  the  club,  and  down  to  the  1st 
of  June,  the  twenty-second  monthly  meeting,  he  regularly  paid 
2i.  lis.  Id.  each  meeting,  being  9a.  8d.  additional  in  respect  of  the 
premium  and  interest  on  the  second  loan.  After  this  his  payments 
became  irregular;  and  on  the  winding  up  of  the  dub,  which  took 
place  at  the  forty-sixth  monthly  meeting,  Hickling  was  found  to  be 
indebted  to  the  club  in  291.  Is.  6d. 

One  of  the  sureties  on  the  first  note  (H.  Mitchell  the  elder)  died 
after  the  cause  was  at  issue,  and  before  the  trial,  and  his  death  was 
duly  suggested  upon  the  record. 

Interrogatories  had  been  administered  to  the  plaintiffs,  in  answer 
to  one  of  which  they  admitted  that  the  payments  made  by  Hickling 
had  been  made  generally  on  account  of  his  debt  to  the  club. 

It  was  thereupon  submitted,  on  behalf  of  the  surviving  surety,  that 
he  was  discharged  by  time  having  been  given  to  the  principal  without 
his  consent ;  and  the  case  of  Pooley  y.  Harradine  (1)  was  relied  on : 
and  it  was  farther  contended  that  the  payments  made  by  Hickling 
must  be  applied  in  the  first  instance  in  discharge  of  the  earlier 
note,  or  that^  at  all  events,  the  eleven  payments  which  were  made 
before  the  second  loan  was  contracted,  and  a  moiety  of  those  made 
subsequently,  must  be  so  applied,  in  which  case  the  liability  of 
the  surety  would  be  satisfied. 

A  verdict  was  taken  for  the  plaintiffs  for  291.  Is.  6d.,  leave  being 
reserved  to  the  defendant  Mitchell  to  move  to  enter  a  verdict  for 
him  if  the  Court  should  be  of  opinion  that  either  of  the  above 
points  afforded  an  answer  to  the  action. 

Nov.  6.    Biran  obtained  a  rule  nisi  accordingly. 

Nov.  21.  L.  W.  Cave  (Hayes,  Serjt.,  with  him),  shewed  cause. 
Lamas  v.  Bradshaw  (2)  is  an  authority  to  shew  that  a  court  of  law 
cannot  take  notice  of  the  equitable  rights  of  the  members  of  an 
association  like  this.    The  sums  paid  by  Hickling  were  paid  in 

(1)  7  E.  &  B.  431.  (2)  9  C.  B.  620. 
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1866  respect  of  the  premiums,  or  in  his  character  of  subscriber  to  the 
WBi€»r  dub,  and  not  in  his  character  of  maker  of  the  note.  The  two  are 
HicLno.    totaUy  distinct 

[WiLLES,  J.  That  is  clear,  from  the  case  of  Bedford  y.  J^rtrf- 
Um.  (1)] 

In  Phmer  y.  Lang  (2),  it  was  held  that  a  payment  by  the  obligor 
of  a  bond  to  the  obligee,  to  whom  the  obligor  was  also  otherwise 
indebted,  could  not,  without  some  circumstances  to  shew  that  it  was 
intended  to  be  made  in  discharge  of  the  bond,  be  so  applied  in  fayour 
of  the  surety,  in  an  action  upon  the  bond,  under  a  plea  of  payment; 
Then,  there  was  no  giying  of  time  to  the  principal  debtor.  There 
was  nothing  to  preyent  the  plainti£b,  as  trustees  for  the  club,  suing 
upon  the  note  at  any  time.  If  the  first  argument  be  well  founded, 
it  equally  answers  the  second  branch  of  the  rule. 

Biron,  in  support  of  the  rule.  Mitchell,  the  surety,  was  not  a 
'.    member  of  the  dub. 

[Eeatdtg,  J.  He  knew  when  he  became  surety  that  it  was  in 
respect  of  a  club  matter.] 

He  knew  that  payments  were  being  made  from  time  to  time  by 
his  principal  in  reduction  of  his  liability.  And,  if  all  the  pay- 
ments which  were  made  by  Hickling  before  the  second  loan  was 
obtained,  and  a  moiety  [of  those  made  since, — ^to  the  benefit  of 
which,  according  to  the  case  of  Pearl  y.  Deacon  (3),  the  surety  is 
dearly  entitled, — are  taken  into  account,  Mitchell's  liability  on  the 
first  note  is  discharged,  under  the  plea  of  payment^  or  at  all 
eyents  would  be  reduced  to  7L  9s.  The  fourth  plea  is  founded 
upon  the  case  of  Pooletf  y.  Harradine  (4),  which  is  a  distinct 
authority  to  shew  that,  by  giying  time  to  the  prindpal  without 
the  consent  of  the  surety,  the  latter  is  discharged. 

Erle,  C  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
No  time  has  been  giyen,  and  no  security  wasted.  Indeed,  that 
point  was  not  seriously  urged.  The  main  contention  on  the  part 
of  the  surety  was,  that  the  monthly  payments  were  to  be  applied 
in  the  reduction  of  the  note  sued  upon.  The  case  was  argued  as  if 
the  final  result  when  the  business  of  the  dub  was  wound  up  was  to 

(1)  1  Bing.  N.  C.  399  ;  1  Scott,  245.         (2)  1  Stark.  153. 
(3)  26L.  J.(Ch.)761;  lDeG.&  J.461.  (4)  7B.&R432. 


VOL.  nj  MIOH.  TERM,  XXX  VICT.  203 

be  blended  with  the  promissory-note.    But  the  contract  on  the        1866 
note  was  totally  distinct  from  the  engagements  of  Hickling  as     wbigbt 
a  member  of  the  club.    The  monthly  payments  in  respect  of  the    Hionjifa. 
shares  and  the  premiums  and  interest  specifically  appropriate 
themselyes.    The  notion  that  the  payments  on  accotmt  of  the 
monthly  subscriptions  could  be  treated  as  payments  on  account  of 
the  loan,  is  altogether  putting  aside  the  rights  of  the  club  and  the 
chance  of  there  being  profit  when  the  concern  comes  to  be  wound 
up.    As  £Gur,  therefore^  as  any  defence  on  the  ground  of  payment  is 
concerned,  the  surety  has  no  answer  in  a  court  of  law. 

WiLLESy  J.  I  am  of  the  same  opinion.  The  very  constitution 
of  this  dub  shews  the  fallacy  of  the  defendant's  argument.  In 
recording  the  transactions  of  the  club,  the  payments  on  account 
of  monthly  subscriptions,  premiums^  and  interest^  would  appear  in 
an  account  totally  distinct  firom  that  in  which  loans  were  entered. 
I  am  clearly  of  opinion  that  none  of  these  payments  can  be  set 
against  the  note.  And,  as  to  giving  time,  there  is  no  eyidence 
of  time  haying  been  giyen  to  the  principal  under  any  binding 
contract. 

Keating,  J.  I  am  of  the  same  opinion.  Mr.  Gaye's  argument 
seems  to  me  to  be  well  founded.  The  payments  for  subscription, 
premium,  and  interest  are  all  totally  distinct  from  the  claim  of  the 
trustees  upon  this  note.  What  may  be  the  result  of  those  pay- 
ments can  only  be  ascertained  when  the  club  is  finally  wound  up. 
The  note  is  payable  on  demand,  and  the  liability  pf  the  surety 
thereon  is  wholly  irrespectiye  of  the  payments  made  by  the 
principal  in  his  character  of  a  member  of  the  dub. 

Bute  disoharged. 

Attorney  for  plaintifib :  H.  B.  Roberts^  for  0.  Bdk,  Nottingham. 
Attorneys  for  defendants :  (?.  CheaUe;  and  Eyre  <&  Latvson. 
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1866  [IN  THE  EXCHEQX7EB  CHAMBER] 
Non,  29. 
FABNWOBTH  ahd  Anothkb  v.  HYDE. 


Marine  Inmrance—Conaiructive  Ibtal  Loss  of  Goods — Expenses  of  drying^ 
landing^  and  re^hipping — Coti  of  TromxiJt  to  Fort  <f  Dest%nation» 

Where  goods  are  in  oonseqnence  of  the  perils  insured  against  lying  at  a  pkoe 
different  from  the  place  of  their  destination,  damaged,  but  in  such  a  state  that 
they  can  at  some  cost  be  pnt  into  a  condition  to  be  carried  to  their  destination, 
the  jury,  in  order  to  ascertain  whether  there  is  a  constructive  total  loss  of  the 
goods,  must  determine  whether  or  not  it  is  practically  possible  to  carry  them 
on, — that  is,  whether  to  do  so  will  cost  more  than  they  are  worth:  and,  in 
determining  this,  the  juiy  are  to  take  into  account  all  the  extra  expenses  conse- 
quent on  the  perils  of  the  sea,  such  as  drying,  landing,  warehousing,  and  re- 
shipping  the  goods ;  but  they  are  not  to  take  into  account  the  fact  that,  if  they 
are  carried  on  in  the  original  bottom,  or  by  the  original  ship-owner  in  a  substi- 
tuted bottom,  they  will  have  to  pay  the  freight  contracted  to  be  paid ;  that  being 
a  charge  to  which  the  goods  are  liable  when  delivered,  whether  the  perils  of  the 
sea  affect  them  or  not. 

Where  the  original  bottom  is  disabled  by  the  perils  of  the  sea,  so  that  the  ship- 
owner is  not  bound  to  carry  the  goods  on,  and  he  does  not  choose  to  do  so,  the 
jury  are  not  to  take  into  account  the  whole  of  the  cost  of  transit  from  the  place  of 
distress  to  the  place  of  destination  which  must  be  incurred  by  the  goods  owner  if 
he  carries  them  on,  but  only  the  excess  of  that  cost  above  that  which  would  have 
been  incurred  if  no  peril  had  intervened. 

Bosetto  V.  Gumeyf  11  C.  B.  176,  approved. 

This  was  an  appeal  from  a  decision  of  the  Court  of  Common 
Pleas,  discharging  a  rule  to  enter  a  verdict  for  the  defendant^ 
reported  in  18  C.  B.  (N.S.)  835;  34  L.  J.  (CJ>.)  207.  The  fol- 
loT?ing  case  was  stated  for  the  opinion  of  this  Court : — 

1.  The  action  was  upon  a  policy  of  insurance  dated  the  13th  of 
November,  1861,  effected  by  Messrs.  Burgess  &  Stock,  as  agents 
for  the  plaintiffef,  for  1500Z.,  and  underwritten  by  the  defendant  for 
1502L,  on  the  cargo  of  the  ship  Avon  for  a  voyage  from  Quebec  to 
Liverpool. 

2.  The  policy  expresses  the  insurance  to  be  on  a  caigo  of  wood 
goods,  to  be  declared  and  valued  thereafter. 

3.  The  defendant  pleaded  payment  into  court  of  342L  lOs., 
being  at  the  rate  of  23  per  cent  on  the  amount  underwritten  by 
him. 
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4.  The  cargo  was  ultimately  valued  at  2500Z.  I8gg 

7.  The  cause  was  tried  before  Pigott>  B.,  and  a  special  jury,  at  Fabhwobth 
the  liyeipool  summer  assizes,  1864.  fln>v. 

8,  9,  10.  The  owner  of  the  Avon  and  consignor  and  owner  of  the 
cargo  insured  was  M.  J.  Wilson,  a  merchant  at  liyerpool,  who 
also  carried  on  business  as  a  merchant  at  Quebec  under  the  style 
of  M,  J.  Wilson  &  Co.,  by  his  brother  C.  W.  Wilson,  who  acted 
as  agent  and  representative  of  the  firm  there. 

11.  Messrs.  Burgess  &  Stock  are  insurance-brokers  carrying  on 
business  in  London. 

12.  The  plaintiffs  are  merchants  and  brokers  at  LiverpooL 

13.  The  cargo  insured  was  before  the  effecting  of  the  insur- 
ance shipped  on  account  and  risk  of  M.  J.  Wilson  by  the  Quebec 
house,  and  consigned  to  the  plaintiffs,  who  made  advances 
upon  it 

15.  After  the  insurance,  and  before  any  declaration  of  interest,  a 
letter  was  received  by  the  plaintiffs  from  the  Quebec  house,  to  the 
following  effect: — 

"Quebec,  November  22nd,  1861.- 

"Dear  Sirs, — ^By  this  conveyance  you  will  receive  shipping 
documents  of  a  cargo  of  wood  goods  per  ship  Avon,  which  vessel 
has  sailed.  I  have  valued  on  you  against  th/3  above,  at  ninety  days, 
185021,  which  be  good  enough  to  accept  on  presentation,  and  please 
attend  to  the  insurance. 

**a  W.Wilson." 

16.  The  plaintiffs  then  effected  another  policy  on  the  cargo  for 
7507.,  and  by  a  memorandum  indorsed  on  the  policy  of  November 
13th,  1861,  and  dated  December  14th,  1861,  interest  was  declared 
and  agreed  to  appertain  to  the  policy  of  November  13th,  1861,  and 
the  other  ^licy  for  750Z.  on  cargo  of  wood  goods,  valued  at 
2500Z. 

17.  The  vessel  sailed  from  Quebec  on  the  22nd  of  November, 
1861,  with  the  cargo  insured  on  board  of  her. 

18.  On  the  2nd  of  December,  1861,  the  vessel,  having  encoun- 
tered very  violent  weather,  was  driven  on  shore  at  a  place  called 
the  Brandy  Bote,  nearly  opposite  St.  Andr^,  and  about  102  miles 
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^^^  below  Quebec,  on  the  river  St  Lawrence.  A  heayy  sea  was  run- 
Fasmwovtb  ningy  and  the  ship  continaed  striking  for  about  half  an  hour, 
Htoi.  during  which  time  the  rudder  was  unshipped.  Masses  of  ice  were 
being  formed,  and  drifted  to  and  fro  in  the  St.  Lawrence  with  the 
wind  and  tide,  and  the  navigation  of  the  river  was  rapidly  dosing 
for  the  winter.  The  St  Lawrence  at  the  Brandy  Pots  is  nearly 
twenty  miles  wide ;  it  is  an  exposed  situation,  and  the  currents  are 
strong  and  rapid. 

19.  Li  consequence  of  the  severity  of  the  weather  and  the  ob- 
struction caused  by  the  ice,  it  was  found  impossible  to  proceed 
with  the  voyage,  and,  as  the  only  thing  to  be  done,  the  vessel  was 
put  on  shore. 

20.  On  the  10th  of  December,  the  ship  and  cargo  were  surveyed 
by  two  surveyors,  Messrs.  Cotnam  and  Nesbitt^  instructed  by  C.  W. 
Wilson,  the  agent  for  M.  J.  Wilson. 

21.  They  found  the  vessel  lying  broadside  to  the  tide,  in  a  very 
exposed  and  perilous  position,  subject  at  any  time,  in  their  (pinion, 
to  be  carried  off  or  cut  up  by  the  ice  with  the  ebb  and  flow  of  the 
tide.  :  They  recommended  a  sale  of  the  ship  and  cargo,  on  account 
of  their  perilous  position,  and  from  their  (the  surveyors)  having 
had  experience  of  another  vessel  similarly  circumstanced  at  Itivi&:e 
du  Loup,  but  in  a  much  safer  position  (being  high  and  dry  at  low 
water),  having  been  cut  .through  in  a  great  number  of  places  by  the 

*     ice  during  the  ebb  and  flood  tide. 

22.  On  the  27th  of  December,  M.  J.  Wilson  addressed  to  the 
plaintiffs  (from  London)  a  letter,  in  which  he  wrote,  **  The  Avon  is 
Ukely  not  to  come.  The  ice  in  the  spring  of  the  year  will  likely 
take  her  away." 

23.  On  the  16th  of  January,  1862,  the  ship  and  cargo  were  sur- 
veyed a  second  time  by  Messrs.  C!otnam  and  Nesbitt.  They  found 
that  the  vessel  was  in  a  worse  position  than  before,  having  moved 
about  a  mile  further  down  the  river,  where  she  was  flying  on  a 
rocky  bottom,  or  on  boulders,  surrounded  by  thick  ice,  badly 
hogged  and  strained,  with^^the  water  flowing  in  and  out  of  her. 
The  report  of  the  surveyors,  after  minutely  describing  the  position 
of  the  vessel  and  the  damage  she  had  sustained,  concluded  as  fol- 
lows : — ^  These  appearers  are  of  opinion  that,  in  consequence  of  the 
damages  the  vessel  has  sustained,  her  getting  worse  every  day  by 
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the  weight  of  her  timber  cargo  in  shallow  water,  lying  on  bonlders,        1866 
and  straining  with  the  ice,  the  expense  of  raising  and  repairing  her  Fabnwobth 
wonld  exceed  her  value  when  so  repaired,  especially  as  she  is  an  old      htoe. 
ship,  even  should  she  remain  where  she  is  until  the  spring,  which, 
owing  to  her  exposed  situation,  is  not  at  all  probable.     They, 
therefore,  recommend  that  the  vessel,  as  she  now  lies,  and  her  ma- 
terials, be  sold  by  public  auction  at  Quebec,  for  the  benefit  of  all 
concerned." 

24.  Upon  this  survey  being  made,  Mr.  Henry  Fry,  Lloyd's  agent 
at  Quebec,  to  whom  it  was  at  once  communicated  (but  who  had 
not  seen  the  Avon,  or  the  place  in  which  she  lay),  wrote  to  Mr.  M. 
J.  Wilson  the  following  letter : — 

"Lloyd's  Agency,  Quebec,  Jan.  22, 1862. 

"  Sir, — ^I  have  carefully  read  over  the  report  of  survey  held  on 
the  Avon  by  Messrs.  Cotnam  and  Nesbitt,  and  regret  that,  upon 
the  facta  therein  stated,  I  have  come  to  a  very  different  conclusion 
to  those  gentlemen. 

"  It  appears  that  the  ship  is  lying  some  eighty-flve  miles  only 
from  Quebec,  on  the  south  shore,  and  easily  accessible  by  railway ; 
that  her  cargo  is  wood ;  that  all  her  masts,  yards,  and  materials 
are  intact;  that  thrice  is  firm  all  round  her;  and  that  there 
is  no  danger  of  her  moving  till  the  month  of  March,  It  also 
appears  that  the  ship  is  so  covered  with  ice  that  a  very  imperfect 
survey  at  best  could  be  made.  In  addition  to  the  ascertained 
damage,  the  surveyors  lay  great  stress  upon  the  ship's  age,  and 
the  probability  of  her  being  carried  away  by  the  ice  in  the 
spring. 

"I  do  not  think  the  ascertained  damage,  as  described  in  the 
survey,  sufficient  of  itself  to  warrant  a  condemnation.  Any  further 
damage  is,  of  course,  mere  conjecture. 

"As  to  the  risk  of  her  being  carried  away  by  the  ice,  I  place 
very  little  importance  on  that;  for,  of  all  the  numerous  ships 
wrecked  between  Quebec  and  Bic  in  the  winter  of  1853-4,  I  am 
not  aware  that  one  suffered  materially  or  moved  &ix  on  the  break- 
ing up  of  the  ice.  But  this  is  a  risk  of  the  underwriters ;  and  a 
ship  cannot  be  legally  condemned  upon  mere  probabilities.  More- 
over, if,  as  the  surveyors  state,  she  has  been  driven  up  so  far  that 


208  COUBT  OP  COMMON  PLEAS.  [L.  B. 

1866       she  will  have  to  be  lightened  before  she  will  float,  there  cannot  be 
^ABNwoBTH  Di^ch  risk  of  the  ice  carrying  her  away. 

«.  it  fj^Q  course  I  recommend  on  behalf  of  the  underwriters  is  that 

JtlYDB. 

a  proper  watch  be  kept  on  the  ship  during  the  winter,  and  that, 
before  the  ice  breaks  up,  a  sufficient  number  of  men  be  placed  on 
board  to  prevent  any  claims  for  salvage ;  and  that,  as  soon  as  the 
navigation  is  open,  she  be  towed  up  to  Quebec,  and  the  cargo  dis- 
charged. A  proper  survey  can  then  b3  held :  and  if,  as  is  very 
probable,  the  damage  be  found  too  serious  to  warrant  repair,  she 
•  can  be  legally  condemned  and  sold,  and  the  cargo  can  be  forwarded 
to  its  destination  at  a  very  trifling  cost.  The  ship  and  materials 
will  fetch  a  far  higher  price  then  than  now,  as  any  purchaser  would 
form  an  exaggerated  notion  of  the  risk  from  ice,  and  give  a  price 
accordingly.  I  believe  that,  with  the  high  spring-tides  in  May, 
the  ship  will  float,  or  nearly  so,  with  her  whole  cargo ;  and  the 
expense  of  bringing  her  up  will  not  be  heavy,  whilst  the  cargo  will 
bear  its  proportion. 

^  On  the  other  hand,  if  the  ship  is  forced  to  an  immediate  sale, 
she  will  fetch  but  little.  Claims  may  be  made  for  salvage  of 
cargo,  or  it  may  be  landed  where  the  ship  lies,  and  thus  sacrificed. 
Besides,  there  is  ample  time  to  lay  the  survey  before  the  under- 
writers, and  get  their  reply  before  March.  CTnder  these  circum- 
stances, I  protest  against  any  sale  of  the  ship  or  cargo  until  the 
views  of  the  tmderwriters  are  known.  A  copy  of  this  letter  will  be 
forwarded  to  Lloyd's. 

**  Henry  Fry,  Agent  to  Lloyd's," 

25.  The  defendant,  agreeing  in  the  view  taken  by  Mr.  Fry» 
Messrs.  Burgess  &  Stock,  on  the  10th  of  February,  1862,  ad- 
dressed the  following  letter  to  the  plaintiffs : — 

^Dear  Sirs, — ^There  has  been  a  letter  received  at  Lloyd's  from 
the  agent  at  Quebec,  stating  that  a  sale  of  the  Avon  and  her  cargo 
had  been  contemplated,  and  he  had  stopped  it  The  underwriters 
on  the  cargo,  which  we  have  insured  for  you,  called  our  attention 
to  this,  and  suggested  that  we  had  better  write  and  inform  you  of 
it,  so  that  you  may  protect  your  interest ;  as  they  say,  from  the 
tenor  of  the  Lloyd's  agent's  letter,  they  would  not  recognise  the 
sale,  if  it  took  place." 
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26,  27.    On  the  15th  of  February,  1862,  the  plaintiffs  sent  to       1866 
M.  J.  Wilson's  Quebec  house  a  copy  of  the  letter  of  Messrs.  Burgess  Fabnwobth 
&  Stock  of  the  10th  of  February ;  and  on  the  same  day  they  sent       jj^^ 
a  letter  to  Mr.  M.  J.  Wilson,  intimating  to  him  that  they  had 
done  so. 

28.  On  the  14th  of  March,  1862,  M.  J.  Wilson's  Quebec  house 
sent  to  the  plaintiffs  the  following  letter  : — 

"  Gentlemen, — ^Your  favour  of  the  15th  ult.,  inclosing  copy  of 
letter  from  your  insurance-broker,  is  to  hand.  The  remarks  con- 
tained therein  have  'my  attention.  Doubtless  Mr.  C.  W.  Wilson 
has  already  informed  you  fully  respecting  the  state  of  the  Avon 
and  the  cargo.  To  him  I  beg  to  refer  you,  as  I  keep  him  advised 
each  mail  of  any  change  that  takes  place." 

29.  At  the  approach  of  the  spring,  viz.  in  April,  1862,  Pierre 
Valin,  a  ship-builder  of  fifteen  years'  experience,  and  Charles  R. 
Coker,  Lloyd's  surveyor  at  Quebec,  were  required  by  the  captain 
of  the  Avon  to  make  a  further  survey  of  the  ship  and  cargo  as  they 
then  lay.  Their  survey,  which  was  dated  the  2nd  of  May,  1862, 
stated  in  substance  as  follows : — 

^  Found  the  wales,  on  the  larboard  side  for  eleven  strakes,  and 
the  starboard  side  for  eight  strakes,  badly  cut  and  chafed,  bolts 
broken  and  treenails  all  started  fore  and  aft.  On  the  larboard  side, 
in  wake  of  fore-chains,  there  are  five  strakes,  and  at  main-chains 
two  strakes,  cut  through,  and  timbers  broken ;  sheathing  under 
counter  and  on  places  at  both  sides  of  bottom  all  fore  and  aft 
chafed,  and  partly  gone ;  rudder  gone ;  braces  strained  and  started ; 
water  ebbing  and  flowing  in  and  out  of  her  every  tide ;  sc6u*phs  and 
butts  of  rails,  waterways,  deck-plank,  sheers,  sheer-strakes,  topsides, 
wales,  and  plank  of  bottom,  are  open  from  three  quarters  of  an  inch 
to  one  inch  all  round ;  treenails  on  both  sides  in  wake  of  main 
hatch  are  broken.  Besides  the  above-enumerated  damages,  the 
general  appearance  of  the  vessel  is  such  as  to  give  us  reason  to  sup- 
pose that  all  her  securities  have  more  or  less  given  way.  We  are 
of  opinion  that  the  great  expense  which  would  be  incurred,  taking 
into  consideration  her  age  and  appearance,  to  put  the  ship  in 
a  seaworthy  state,  does  not  warrant  us  in  recommending  her 
Vol.  it.  T  2 
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1866       to  be  brought  up.    We  therefore  recommend,  for  the  interest 
Fabnwobth  of  all  parties  conoemed,  that  the  vessel  be  sold  where  she  now 

Hyde,        1^®^' 

"  C,  E.  Coker,  Surveyor  to  Lloyd's. 


"  N.B.  Before  the  vessel  can  be  taken  off,  it  will  be  necessary 
to  discharge  cargo.  From  the  exposed  position  and  the  strong 
current  always  running,  we  think  there  would  be  very  great  risk 
and  cost  We  are  therefore  of  opinion  that  it  would  be  the  most 
prudent  course  to  sell  the  timber  at  the  same  time  the  vessel  is 
sold." 

30.  The  vessel  and  cargo  were  thereupon  sold  by  auction  on 
the  7th  of  May,  1862,  the  ship  for  450Z.,  and  cargo  for  750Z.  They 
were  both  bought  by  Mr.  Julien,  a  Quebec  ship-builder,  who  stated, 
that^  after  thorough  examination  (so  far  as  he  could  without  being 
able  to  get  round  her  outside),  in  which  he  was  assisted  by  his 
brother,  also  a  ship-builder,  he  came  to  the  opinion  that  her  bot- 
tom had  come  out,  and  that  it  would  therefore  be  impossible  to  get 
the  ship  off.  He  also  stated  that  he  found  after  he  saw  her  that 
the  danger  to  which  she  was  exposed  was  that  of  being  drifted  off, 
there  being  no  anchor  to  hold  her.  He  accordingly  proceeded  to 
dismantle  the  ship,  and  save  what  he  could  of  the  gear  and  standing 
rigging.  This  was  done  for  two  days,  any  copper  to  be  fotmd  being 
stripped  off.  In  fine,  he  did  damage  to  the  ship  to  the  amount  of 
lOOZ.  before  he  thought  of  trying  to  float  her.  Subsequently,  the 
vessel  having  been  left  high  and  dry  by  a  very  low  tide,  they  were 
able  to  get  round  her  and  make  a  more  thorough  examination  than 
before  ;  and  after  this  inspection  they  determined  to  try  and  float 
the  vessel,  and  with  that  view  to  stop  up  the  openings  in  her  bot- 
tom, which  they  did,  and  found  that  they  could  keep  her  suffi- 
ciently clear  of  water  to  enable  her  to  float 

The  following  was  the  description  given  by  Mr.  Julien  of  the 
subsequent  operations : — ''  When  we  worked  the  pumps  during  the 
first  tide,  we  found  that  the  stem  was  raised,  but  not  sufficiently 
to  allow  the  vessel  to  float  She  assumed  a  horizontal  position  at 
low  water.  We  then  opened  the  scuttle  and  let  the  water  out^  and 
waited  the  next  tide  ;  and,  having  the  pumps  again  repaired,  the 
men  went  to  work  to  the  pumps,  and  we  were  hauling  upon  a 


VOL.  n.]  MICH.  TEEM,  XXX  VICT.  211 

^[edge-anchory  and  she  moved  about  four  feet^  and  stuck  there  again.       1866 
The  tide  then  rose  a  little  higher,  and,  the  breeze  blowing  off  the  Fabnwobth 
shore,  we  got  her  off,  and  grounded  again  at  a  distance  of  about      htob. 
two  cables'  length.    The  tide  was  then  falling,  and  the  ship  was 
full  of  water.     There  were  ten  feet  of  water  in  her.     There  the 
ship  remained  for  that  tide.    I  went  ashore  and  telegraphed  for  a 
steamer ;  and,  the  same  evening,  the  Napoleon  III,,  one  of  the 
government  steamers,  came  down  and  anchored  all  night  at  the 
Brandy  Pots,  and  in  the  morning  she  came,  and  at  the  top  of  high 
water  we  got  her  off,  and  she  towed  her  up.    When  she  first  floated 
the  tide  was  unusually  high  ;  and  the  people  down  there  said  that 
it  was  such  a  tide  as  was  very  rarely  seen.    We  reached  Quebec 
in  about  twenty-four  hours.    We  had  nineteen  hands  at  the  pumps, 
and  pumped  all  the  way  up.*' 

This  witness  and  his  brother  were  examined  on  the  part  of  the  de- 
fendant ;  but  iheit  evidence  was  read  for  the  plaintiffs.  The  other 
circumstances  given  more  in  detail  in  which  the  ship  and  cargo 
were  on  the  7th  of  December,  1861,  and  in  which  they  remained 
up  to  the  time  of  their  being  sold,  together  with  the  expenses 
incurred  meanwhile  in  reference  to  them,  were  set  out  in  the 
evidence  taken  under  the  commission. 

31.  The  ship,  having  been  thus  floated  off,  was  taken  to  Que- 
bec, where  she  arrived,  with  all  her  cargo  on  board,  on  the  17th  of 
May,  1862. 

32.  The  ship  was  repaired  by  the  purchasers,  and  the  cargo 
sold  by  them  for  more  than  double  the  price  given  for  it  at  the 
auction. 

33.  The  repaired  ship  was  likewise  sold,  but  at  a  price  less 
than  the  sums  expended  for  repairs  and  for  the  purchase  of  the 
ship.  The  purchaser,  however,  stated  that^  but  for  the  extraordi- 
narily high  tide  above  referred  to,  it  would  have  been  necessary  to 
have  discharged  a  large  portion  of  the  cargo  to  get  the  ship  off ; 
that  it  would  have  cost  a  great  deal  of  money ;  and  that  he  would 
have  been  exposed  to  a  great  deal  of  risk  of  losing  the  cargo  or  a 
portion  of  it :  and  he  further  said  that  in  his  opinion  he  should 
have  lost  money  by  the  operation. 

34.  No  notice  of  abandonment  was  ever  given.  The  plaintiffs 
first  received  intelligence  of  the  survey  of  the  2nd  of  May,  1862, 

T  2  2 
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^8G6 and  of  the  intention  to  sell,  and  of  the  actual  sale  itself,  by  the 

Farkmobtb  same  post. 
Uyde.  35.  The  plaintiffs  at  the  trial  gave  in  evidence  that  the  value 

of  the  cargo,  if  it  had  been  sent  on  and  had  arrived  in  Liverpool, 
would  have  been  43002. ;  or,  deducting  the  original  freight  (15567.), 
2744/. 

36.  The  plaintiffs  also  proved  that  the  only  mode  of  attempt- 
ing to  send  on  the  cargo  in  another  ship  from  the  wreck  would  be 
first  to  land  the  timber  and  pile  it  on  shore,  then  raft  it  down  the 
river  to  a  vessel  brought  down  from  Quebec  for  the  purpose,  and 
there  re-load  it  as  weather  permitted.  The  expense  of  so  discharg- 
ing the  cargo  from  tho  vessel,  and  forwarding  it  to  its  destination 
by  another  vessel,  would  have  been  as  follows : — 


£     «. 

d. 

350    0 

0 

700    0 

0 

The  cost  of  landing  it  would  have  been 

To  raft  it  to  another  vessel,  and  re-load  it 

Increased  freight,  in  addition  to  the  original 
freight  of  1556/.  (freights  having  risen  be- 
tween the  date  of  the  original  shipment 
and  of  the  opening  of  the  navigation  of 
the  river,  when  another  vessel  could  have 
been  chartered) 296    0    0 

Additional  freight  that  would  have  been 
charged  for  lying  off  to  take  the  cargo 
from  where  it  was  stored,  instead  of  load- 
ing at  Quebec         700    0    0 

£2046    0    0 


37.  Two  witnesses  were  in  addition  also  called  by  the  plaintifis 
to  prove  the  amount  of  damage  which  the  cargo  would  have  sus- 
tained by  having  lain  in  the  hold  of  the  ship  during  the  winter. 
One  of  them  estimated  the  amount  of  such  depreciation  at  5  per 
cent,  on  the  Liverpool  value,  or  215?. ;  the  other  at  12  per  cent., 
or  5157. 

38.  Further,  one  of  the  witnesses  called  by  the  plaintiffs,' who 
had  been  a  merchant  of  twenty  years'  standing  in  Quebec,  who  had 
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great  experience  of  the  river  St.  Lawrence  and  •£  wrecked  ships  ^^^ 
and  cargoes  therein  (but  who  had  not  seen  the  Avon  or  her  cargo),  Faknworth 
stated  that  the  bringing  of  the  cargo  on  rafts  from  the  shore  to  the  h^e. 
ship  would  be  subject  to  great  risks,  and  that  this  operation  could 
not  possibly  be  effected  in  the  month  of  May,  which  he  stated  is  in 
the  St.  Lawrence  a  very  boisterous  month,  and  one  during  which 
no  vessel  could  safely  lie  in  the  river  to  receive  the  cargo.  Other 
witnesses  also  spoke  of  the  difiSculty  of  procuring  a  ship  at  all  for 
the  required  purpose,  and  also  to  the  risk  and  probability  of  loss  of 
cargo  in  the  course  of  the  rafting  from  the  ship  to  the  shore,  and 
then  re-rafting  from  the  shore  to  the  second  ship.  They  further 
stated  that  there  is  at  this  part  of  the  river  a  very  considerable  sea 
generally  running,  and  that  that  would  not  only  expose  the  cargo 
to  risk  of  loss,  but  also  render  it  more  difficult  to  load  the  ship,  as 
only  in  calm  water  would  it  be  safe  to  open  the  ship's  ports  to 
receive  cargo. 

39*  One  of  the  surveyors  who  was  examined  for  the  plaintiffs  in 
the  cause^  and  who  saw  the  cargo  on  the  occasion  of  the  survey  in 
April  or.  May,  1862,  stated  that  the  cargo  itself  had  not  been 
damaged  during  the  winter,  as  far  as  he  could  see,  and  he  did  not 
suppose  that  it  was. 

40.  On  the  trial  the  plaintiffs  contended  that  the  evidence 
shewed  that  they  were  entitled  to  recover,  for  a  total  loss,  without 
notice  of  abandonment 

41.  The  defendant,  on  the  other  hand,  contended  th^t  there 
was  no  evidence  of  a  total  loss,  either  with  or  without  notice 
of  abandonment ;  and  that  the  sum  paid  into  Court  was  more 
than  sufficient  to  cover  the  average  loss  shewn  to  have  been 
sustained. 

42.  The  learned  judge  stated  that  he  should  leave  certain  ques- 
tions to  the  jury,  and  directed  them  to  consider,-r-first,  whether 
the  sale  of  the  ship  was  justifiable,  and  that,  whether  the  sale  of 
the  ship  was  justifiable  or  not,  would  depend  on  the  consideration 
whether  a  prudent  owner  uninsured  would  have  sold  the  ship  or 
not,  and  that  his  judgment  should  be  governed  by  the  considera* 
tion  whether  if  he  should  repair  the  ship  she  would  be  worth  more 
to  the  owners  than  the  repairs  would  cost, — ^secondly,  whether  it 
was  right  to  sell  the  cargo,  and  that,  whether  it  was  right  to  sell 
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1866  '  the  cargo  or  notf  would  depend  on  whether  the  cargo  could  haye 
Fabnwcwih  l^^i^  practically  carried  to  its  destination,  and  that  his  Lordship- 
Htor.  ^^ft^*  ^^^  wor^  ** practically"  to  be  understood  in  its  mercantilo 
sense,  and  that,  whether  the  cargo  could  be  practically  carried  to- 
its  destination  would  depend,  under  all  the  circumstances,  on 
whether  the  cost  of  bringing  the  cargo,  added  to  the  amount  of 
depreciation,  would  haye  left  any  appreciable  margin  of  profit. 

43.  The  jury  found  that  it  was  right  to  sell  the  ship,  and  that  it 
was  right  to  sell  the  cargo ;  and  thereupon  the  learned  judge  or- 
dered a  yerdict  to  be  entered  for  the  plaintiffs  for  802.  18s.  3d. 
beyond  the  sum  paid  into  court,  and  gaye  leaye  to  the  defendant 
to  moye  to  set  aside  that  yerdict,  and  enter  a  yerdict  for  the  defen* « 
dant,  or  a  nonsuit,  on  the  ground  that  there  was  no  eyidenoe  of  a 
total  loss,  and  no  eyidence  of  a  partial  loss  exceeding  the  sum  paid 
into  Court,  or  to  reduce  the  damages  to  the  sum  actually  due  as* 
for  a  partial  loss :  and  it  was  at  the  same  time  agreed  that»  if 
the  Court  should  be  of  opinion  that  the  loss  was  not  total,  the 
amount  of  the  partial  or  ayerage  loss  should  if  necessary  be  cor* 
rected  by  the  Court  or  by  an  arbitrator  to  be  agreed  upon. 

44.  A  rule  nisi  was  accordingly  obtained  in  Michaelmas  Tenn, 
1864.  This  rule  was  argued  at  the  sittings  in  banc  after  Hilary. 
Term,  1865,  and  was  afterwards  discharged :  see  18  C.  B.  (N.S.) 
835 ;  34  L.  J.  (CJP.)  207. 

May  12.  T.  Jones  (E.  James^  Q.O.,  with  him),  for  the  appellant^ 
the  defendant  below.  The  only  question  for  consideration  is, 
whether  the  circumstances  which  preceded  the  sale  of  the  ship* 
and  cargo  shewed  a  constructiye  total  loss:  the  sale  itself  is  a 
neutral  and  indifferent  act.  The  Court  below  held  that  the  dr-: 
cumstances  justified  the  jury  in  finding  a  total  loss ;  and  that  notice 
of  abandonment  was  not  necessary,  inasmuch  aa  the  information  of 
the  loss  and  of  the  sale  reached  the  assured  at  the  same  time.  The 
ground  of  that  judgment  was,  that  the  sale  was  justified  by  the 
circumstances  in  which  the  subject  of  insurance  was  placed,  and 
the  fact  that  the  cost  of  carrying  the  cargo  to  its  destination  would 
hate  exceeded  its  yalue  when  it  arriyed,  or  at  all  eyents  would 
haye  left  an  inappreciable  margin  of  profit.  In  the  case  of  a  ship,^ 
the  question  always  is,  whether  the  damage  arising  from  the  perils- 
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insured  against  lias  placed  her  in  such  a  situation  as  that  a  prudent 
owner  uninsured  would  sell :  Amould  on  Insurance,  3rd  ed.  p.  955.  Fabnworth 
The  general  rule  is  well  stated  by  Bayley,  B.,  in  Oardner  v.  Sal-  uv>e. 
vendor  (1),  where  he  says :  ^^  I  know  of  no  such  head  of  insurance 
law  as  loss  by  sale.  If  the  situation  of  the  ship  be  such  that  by 
no  means  within  the  master's  reach  it  can  be  treated  so  as  to  retain 
the  character  of  a  ship,  then  it  is  a  total  loss.  If  the  master,  by 
means  within  his  reach,  can  make  an  experiment  to  saye  it,  with 
a  fSur  hope  of  restoring  it  to  the  character  of  a  ship  [i.e.  a  sea- 
going vessel],  he  cannot  by  selling  turn  it  into  a  total  loss.  Bona 
fides  in  the  master  will  not  decide  the  question ;  for,  if  he  sells 
erroneously  what  is  entitled  to  the  character  of  a  ship,  though  he 
thinks  it  a  wreck,  it  will  not  do."  Knight  y.  Faith  (2),  where  all 
the  prior  authorities  are  discussed,  adopts  the  same  yiew.  The 
like  rule  prevails  in  the  case  of  goods :  see  the  judgment  of  Lord 
Abinger,  C.B.,  isxBoux  y.  Salvador,  (3)  No  decision  is  to  be  foxmd 
oontrayening  the  rule  laid  down  in  Knight  y.  Faith.  (2)  The  matter 
was  discussed,  but  not  determined,  in  King  y.  WaiJcer.  (4)  That 
notice  of  abandonment  is  necessary  in  such  a  case  as  this,  seems  to 
be  conceded  by  all  the  text-writers  on  the  law  of  insurance :  see 
Marshall  on  Insurance,  4th  ed.  pp.  449,  450,  451 ;  Amould  on  In- 
surance, 3rd  ed.  p.  918 ;  Phillips  on  Insurance,  3rd  ed.  pp.  233, 234 ; 
and  see  the  judgment  of  Lord  Campbell  in  Fleming  y.  Smith.  (5) 
The  dictum  of  the  Court  of  Common  Pleas  in  the  judgment  de^ 
liyered  by  Tindal,  C.  J.,  in  Botix  y.  Salvador  (6),  has  neyer  been 
questioned.  '^  As  notice  of  abandonment,"  they  say,  '^xmder  the 
circumstances  of  this  case,  is  an  act  of  no  difficulty  to  the  assured ; 
of  great  seryice  to  the  imderwriter ;  as  it  is  well  calculated  to  pre- 
yent  fraud;  as  it  is  consistent  with  the  general  understanding 
which  has  preyailed  in  practice,  and  is  sanctioned  by  the  authority 
of  decided  cases, — we  think  it  was  a  necessary  preliminary  to  the 
plaintiff's  right  to  sue  for  a  total  loss  in  the  present  case."  The 
Exchequer  Chamber  treated  the  loss  in  that  case  as  an  absolute 
total  loss,  because  the  goods  neyer  could  haye  arriyed  at  their 

(1)  1  M.  &  Rob.  116, 117.  (4)  3  H.  &  0.  209 ;  33  L.  J.  (Ex.) 

(2)  15  Q.  B.  649;  19  L.  J.  (Q.B.)      325. 

609.  (5)  1  H.  L.  613,  535. 

(3)  8  Bing.  N.C.  266  ;  4  Soott,  1*  (6)  1  Bing.  N.O.  at  p.  544. 
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1866  destination  in  specie.  But,  so  long  as  a  total  loss  is  not  inevitable,: 
Yabmworth  so  long  as  it  is  possible  that  the  cargo  may  reach  its  destination  in 
Hyde  specie,  the  loss  is  only  an  average  Ioss,  and  not  total.  Here,  the  cargo 
unquestionably  might  have  been  carried  to  Liverpool,  with  a  de- 
terioration at  the  most  of  12  per  cent.  The  majority  of  the  Conxt 
below  assume  that  the  expense  of  forwarding  the  cargo  to  Liver- 
pool would  have  exceeded  its  value  when  it  arrived  there.  The 
figures  given  in  paragraphs  35,  36,  and  37  of  the  case  shew  a 
balance  left  of  183Z. ;  and  there  is  no  evidence  to  go  to  the  jury 
that  that  183Z.  is  a  sum  which  would  represent  Ijie  value  of  timber 
which  would  be  lost  in  the  removal.  Upon  this  point  the  judgment 
of  Byles,  J.,  in  the  court  below  is  well  entitled  to  consideration, 
viz.  that,  on  the  assumption  that  such  a  diminution  of  quantity  was 
proved,  the  expenses  of  bringing  home  the  cargo  should  be  calcu- 
lated on  the  diminished  quantity.  To  constitute  a  constructive 
total  loss,  it  must  be  shewn  that  the  repairs  in  the  case  of  ship,  or. 
the  cost  of  transport  in  the  case  of  goods,  will  equal  or  exceed  their 
value  on  arrival :  Orainger  v.  Martin.  (1)  The  rule  is  broadly  laid 
down  in  the  judgment  of  Jervis,  C.  J.,  in  Bosetto  v.  Gv/mey  (2),  where 
it  is  said  :  "  The  question  to  be  submitted  to  the  jury  will  be, — ^was 
it  practicable  to  send  the  whole  or  any  part,  of  the  cargo  to  its 
place  of  destination,  Liverpool,  in  a  marketable  state  ?  To  deter- 
mine this  question,  the  jury  must  ascertain  the  cost  of  unshipping 
the  cargo,  the  cost  of  drying  and  warehousing  it,  the  cost  of  tran- 
shipping it  into  a  nefw  bottom^  and  the  cost  of  the  difference  of 
transit,  if  it  can  only  be  effected  at  a  higher  than  the  original  rate 
of  freight.  Add  to  these  items  the  salvage  allowed  in  proportion 
to  the  value  of  the  cargo  saved ;  and  the  loss  will  be  total,  if  the 
aggregate  exceed  the  value  of  the  cargo  when  delivered  at  liver- 
pool,  the  port  of  discharge.  But,  if  the  aggregate  do  not  so 
exceed  the  value  of  the  cargo,  or  of  that  part  of  it  saved,  the 
loss  will  be  partial  only."  That  was  a  question  of  constructive 
total  loss.  Notice  of  abandonment  had  been  given.  Similar 
doctrine  is  laid  down  by  the  Court  of  Exchequer  in  Beimer  v. 
Binffrose.  (3) 

(1)  2  B.  &  B.  456  ;  31  L.  J.  (Q.B.)  186. 

(2)  11  C.  B.  176, 190;  20  L.  J.  (C.P.)  267. 

(3)  6  Exch.  263 ;  20  L.  J,  (Ex.)  175. 
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May  13.  Mdlish,  Q.C.  (Brett,  Q.O.,  and  C.  Russell,  with  him),  »  1866 
contr^,  was  desired  by  the  Court  to  direct  his  attention  to  the  argu-  Fabh^oktb 
ments  by  which  the  sale  could  be  justified.  The  jury  found  that  the  ^YDB. 
^e  of  the  ship  and  cargo  was  under  the  circumstances  justifiable; 
and  there  is  no  objection  to  the  way  in  which  the  question  was  left 
to  them ;  nor  is  the  rule  n^oved  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence.  The  only  question  therefore  is, 
whether  or  not  there  was  fit  evidence  to  be  left  to  the  jury  in  justi- 
fication of  the  sale.  The  doctrine  of  Beimer  v.  Ringrose  (1)  and 
JLosetJto  V.  Crumey  (2)  and  the  cases  of  that  class  has  no  application 
here,  because  the  cargo  at  the  time  of.the  sale  was  in  the  hands  of 
the  agent  of  the  assured  in  safety,  and  the  only  matter  for  considera- 
tion was,  whether  or  not  it  was  practicable  to  forward  it  to  its  port 
of  destination  so  as  to  be  available.  It  was  not  enough  to  shew 
that  expenses  would  be  incurred  in  forwarding  it,  without  shewing 
that  these  would  exceed  its  valine  on  arrival.  There  was  abundant 
evidence  here  to  go  to  the  jury  that  it  was  not  possible  in  a  prac- 
tical sense  to  send  the  cargo  to  England.  The  dangerous  position 
of  the  ship,  and  her  crippled  condition,  combined  with  the  unfa- 
vourable period  of  the  year,  made  it  not  only  justifiable  but  an 
absolute  duty  to  sell. 

[Blackburn,  J.  If  the  rule  laid  down  in  Bosetto  v.  Qumey  (2) 
be  the  correct  one,  the  proper  question  was,  whether  there  was 
evidence  which  would  justify  the  jury  in  finding  a  loss  which  would 
account  for  the  difference  between  the  original  value  of  the  cargo 
and  the  cost  of  forwarding  it  to  Liverpool,  without  deducting  the 
bill  of  lading  freight.  In  considering  the  right  of  the  master  to 
sell,  the  original  freight  is  not  an  element. 

Shee,  J.  The  prudent  owner  test  is  not  always  an  accurate  one 
as  regards  goods.] 

The  case  of  Bosetto  v.  Chmey  (2)  has  always  excited  surprise. 
It  is  by  no  means  easy  to  follow  the  reasoning  upon  which  the 
judgment  professes  to  be  founded. 

Per  Curiam.  Before  proceeding  farther  with  the  argument, 
we  think  Mr.  Hellish  should  have  an  opportunity  of  preparing 

.    (1)  6  Exch.  263 ;  20  L.  J.  (Ex.)  176. 
.  (2)  11  C.  B.  176;  20  L.  J.  (C.P.)  257. 
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1866       himself  to  meet  this  new  view  of  the  case.    We  therefore  propose 
Fabhwobth  to  resume  it  at  the  sittings  after  next  term. 


Htdb. 


June  15.  MeUishf  Q.O.  In  dealing  with  the  case  of  ItoseUo  v. 
Qvmetf  (l)y  the  difference  between  the  &cts  of  that  case  and  those 
of  the  present  must  not  be  lost  sight  ot  Here^  the  ship  was  in  a 
position  of  such  imminent  peril  that  she  might  at  any  moment  have 
been  totally  lost  All  the  authorities  agree  that  the  true  question 
is,  whether  it  was  practicable  to  forward  the  cargo  to  its  destination, 
and  that  practicable  is  to  be  understood  in  a  mercantile  sense,  yiz. 
so  as  to  be  worth  more  when  it  arrives  than  the  cost  of  forwarding 
it,  according  to  the  rule  laid  down  in  Mo88  y.  Smith.  (2)  In  Bosetto 
T.  Owmey  (1),  the  cargo  was  in  perfect  safety  in  the  port  of  Cork. 
It  was  impossible  that  ike  freight  from  Cork  to  Liyerpool  of  that 
part  of  it  which  wafl  capable  of  being  forwarded,  could  exceed  the 
freight  from  Odessa  to  LiverpooL  If  therefore  the  wheat  was 
capable  of  being  sent  on,  it  was  capable  of  earning  the  original 
freight ;  and,  if  it  arrived  at  Liverpool  at  all,  it  would  have  arrived 
under  the  original  contract.  Here,  however,  the  ship  was  a  com- 
plete wreck ;  and  the  evidence  proved  beyond  all  question  that  the 
freight  from  the  place  where  she  lay  would  have  exceeded  the 
original  freight  from  Quebec  to  LiverpooL  It  was  proved  that 
freights  had  risen  considerably,  and  that  no  vessel  could  have  been 
procured  to  take  the  timber  on,  except  at  a  heavy  additional 
charge.  The  original  freight,  therefore,  never  could  be  earned, 
and  the  contract  was  at  an  end.  The  result  was  that  the  owners  of 
the  cargo  were  in  possession  of  it  wholly  discharged  from  the  original 
contract  to  carry.  The  Chief  Justice,  in  Baseito  v.  Chmey  (1),  after 
adverting  to  the  rule  laid  down  in  Moss  v.  Smiih  (2),  Parry  v.  Aher- 
dein  (3),  and  Boux  v.  Salvador  (4),  says:  "Applying  these  few 
general  principles  to  this  case,  when  the  cargo  arrived  in  Cork,  it 
would  have  been  the  duty  of  the  master  to  ascertain  whether  the 
cost  of  unloading  the  cargo  from  the  original  ship,  of  drying  and 
restoring  it,  and  of  transhipping  it  upon  a  new  bottom,  the  original 
ship  not  being  repairable,  would,  in  the  aggregate,  exceed  the  value 

(1)  11 0.  B.  176 ;  20  L.  J.  (C.P.)  257.         (3)  9  B.  &  0.  411. 

(2)  9  C.  B.  94 ;  19.L,  J.  (CJ».)  225.         (4)  3  Bing.  N.  C.  266 ;  4  Scott,  1. 
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of  the  restored  cargo  at  its  plaoe  of  destination.  If  it  would,  then  1866 
it  would  not  have  been  practicable  to  deliver  the  cargo  in  a  market-  FABNwavra 
able  state  at  its  port  of  destination.  If  it  would  not,  then  the  ^^ 
master  could  not  sell,  and  the  assured  could  not  recover  as  for  a 
constructive  total  loss;  because  it  was  practicable  to  deliver  the 
cargo,  or  part  of  it,  in  a  marketable  state  at  the  port  of  discharge." 
Under  such  circumstances,  it  may  be  conceded  that  the  freight  from 
Cork  to  Li  verpooV  would  have  nothing  to  do  with  the  question. 
Ilie  loss  would  have  been  an  average  loss  on  freight;  the  master 
carrying  on  the  cargo  under  the  original  contract.  The  Chief 
Justice  goes  on :  ^'  It  was  said  in  the  course  of  the  argument  that 
the  cost  of  carriage  from  Cork  to  Liverpool  ought  also  to  be  taken 
into  consideration,  with  a  view  to  ascertain  if  the  expense  of  restoring 
would  exceed  the  value  of  the  thing  'restored :  and  the  case  of 
Beimer  v.  Binffrose  (1)  was  cited  for  that  proposition.  There,  the 
question  being  whether  a  cargo  of  wheat  was  totally  or  partially 
lost,  Alderson,  B.,  is  reported  to  have  said  that  *  the  real  question 
to  be  left  to  the  jury  ought  to  have  been  whether  or  not  the  com 
was  in  that  state  that^  if  brought  home,  it  could  have  been  sold  for 
an  amount  exceeding  the  expense  of  bringing  it  home.'  We  think 
that  is  not  the  correct  rule.  If  the  voyage  is  completed  in  the 
original  ship,  it  is  completed  upon  the  original  contract,  and  no 
additional  freight  is  incurred.  If  the  master  tranships  because 
the  original  ship  is  irreparably  damaged, — ^without  considering 
whether  he  is  Ixyimd  to  tranship,  or  merely  at  liberty  to  do  so, — ^it 
is  clear  that  he  tranships  to  earn  his  full  freight ;  and  so  the  deli-* 
very  takes  place  upon  the  original  contract.  It  may  happen  that 
a  new  bottom  can  only  be  obtained  at  a  freight  higher  than  the 
original  rate  of  freight.  It  does  not  seem  to  have  been  settled 
whether,  in  that  case,  the  ship-owner  may  charge  the  cargo  with 
the  additional  freight.  By  the  French  law  he  may  do  so;  and, 
as  a  consequence  of  that  rule,  the  increased  freight  would  be  an 
average  loss,  to  be  added  to  the  other  items :  see  Shipton  v.  Thorn* 
ion,  (2)  In  our  opinion,  to  this  extent,  and  to  this  extent  only» 
the  cost  of  transit  from  Cork  to  Liverpool  should  be  taken  into 
consideration,  in  ascertaining  the  practicability  of  delivering  the 
cargo,  or  part  of  it,  in  a  marketable  state,  at  the  port  of  di&> 
(1)  6  Exch.  263 ;  20  L.  J.  (Ex.)  175.  (2)  9  Ad.  &  E.  314. 
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18C6       charge."  It  is  extremely  difELcult  to  discover  what  the  Court  mean 

FABKwoirrH    ^7  *^^- 

«•  [Blackburn,  J.    They  probably  meant,  that,  where  the  ship- 

owner was  not  bound  to  forward  the  cargo,  and  the  owner  of  the 
cargo  elected  to  do  so,  freight  pro  rata  would  be  payable,  and  then 
the  additional  freight  from  the  port  at  which  it  lay  to  the  port  of 
destination  would  be  an  element  in  considering  the  practicability 
of  carrying  it  on.] 

With  that  explanation,  that  part  of  the  judgment  is  intelligible. 
But  the  Court  evidently  had  not  in  their  minds  a  case  like  the 
present. 

[Shee,  J.  In  Bosetto  v.  Gwmey  (1),  the  items  to  be  considered 
in  determining  the  question  whether  or  not  it  was  practicable  to 
carry  the  cargo  on  to  its  place  of  destination,  are  said  to  be  **  the 
cost  of  unshipping  the  cargo,  the  cost  of  drying  and  warehousing 
it,  the  cost  of  transhipping  it  into  a  new  bottom,  and  the  cost  of 
the  difference  of  transit,  if  it  can  only  be  effected  at  a  higher  than 
the  original  rate  of  freight." 

Blaokbtjbn,  J.  lUmtto  v.  Gurney  (1)  is  cited  and  approved  of 
in  Baily  on  Perils  of  the  Sea,  p.  51,  where  the  matter  is  fully  gone 
into.  The  learned  author  says:  ^' There  is  a  constructive  total 
loss  of  goods  when  the  goods  cannot  practically  reach  their  destina- 
tion, t.6.  when  the  expenses  resulting  from  perils  of  the  sea  will 
exceed  the  probable  proceeds  of  the  goods  at  their  port  of  destina- 
tion. This  is  the  case  when  the  probable  proceeds  at  the  port  of 
destination  are  less  than  the  expenses  rendered  necessary  by  perils 
of  the  sea  for  drying  or.  restoring  them  sufficiently  to  allow  of  their 
being  delivered,  and  of  delivering  them  at  their  destination.  When 
the  freight  payable  on  the  goods  under  the  original  bill  of  lading 
is  not  due  until  they  are  delivered  at  their  destination,  it  is  the 
balance  only  between  the  expenses  above  mentioned  and  tiie 
amount  of  this  freight  that  can  be  taken  into  consideration  in 
determining  whether  there  is  a  constructive  total  loss ;  for,  to  the 
icxtent  of  the  original  freight,  the  charge  for  delivering  the  goods 
at  their  destination  is  independent  of  perils  of  the  sea,  since  to 
that  extent  the  goods  are  liable  when  delivered,  whether  perils  of 
the  sea  affect  them  or  not.  When,  therefore,  the  original  vessel  is 
(1)  11  0.  B.  176,  .190 ;  20  L.  J.  (C.P.)  257, 
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totally  lost,  either  actually  or  constructively,  and  the  expense  of        1866 
restoring  the  goods  suiBaciently  to  allow  of  their  being  delivered  at  Fabnwobth 
their  destination  under  the  denomination  which  they  had  before       u^^ 
they  were  affected  by  the  perils  of  the  sea,  and  of  delivermg  them 
there,  do  not  exceed  the  probable  proceeds  of  the  goods  at  their 
destination,  added  to  the  original  freight,  there  is  no  constructive 
total  loss  of  cargo.    When  the  vessel  is  not  totally  lost,  and  the 
goods  have  sustained  such  injury  that  they  cannot  practically  be 
carried  on  in  the  same  ship,  it  may  be  that  they  can  be  delivered 
at  their  destination  by  another  vessel  at  an  expense  which,  added 
to  the  cost  of  restoring  them  sufiBciently  to  allow  of  their  being 
delivered  there,  will  not  exceed  their  probable  proceeds  at  their 
port  of  destination,  added  to  the  original  freight.    In  such  a  case 
there  is  no  construQtive  total  loss.     When  those  expenses  will 
exceed  the  probable  proceeds,  added  to  the  original  freight,  there 
is  a  constructive  total  loss."    It  is  difficult  to  find  any  evidence 
here  to  justify  the  jury  in  finding  a  probable  loss  of  cargo  to  the 
extent  of  the  1837.  plus  the  bill  of  lading  freight,  which  is  essential 
to  sustain  your  argument,  if  Bosetio  v.  Ourney  (1)  be  correctly 
decided. 
Pollock,  C.B.,  referred  to  Cambridge  v.  Anderton.  (2)] 
There  was  strong  evidence  to  shew  that  it  was  at  the  best  ex- 
tremely uncertain  whether  the  cargo  could  ever  be  got  out  at  all ; 
and  certainly  abundant  to  warrant  the  jury  in  finding  that  it  was 
not  practicable  to  carry  it  on.    The  evidence  as  to  the  reasonable- 
ness of  the  sale  was  overwhelming.    Then,  was  a  notice  of  aban- 
donment under  the  circumstances  necessary  ? 

Blackburn,  J.  We  propose  to.take  time  to  consider  the  ques- 
tion, as  it  bears  upon  the  rule  laid  down  in  Bosetio  v.  Ourney  (1) ; 
and,  if  necessary,  we  will  hear  the  argument  on  the  other  points, 
which  are  of  much  importance,  at  the  sittings  after  the  next 
term. 

Cur.  adv.  vuU. 

Nov.  29.    The  judgment  of  the  Court  (Pollock,  C.B.,  Chan- 
(1)  11 C.  B.  176 ;  20  L.  J.  (C.P.)  267.        (2)  2  B.  &  C.  691 ;  1  0.  &  P.  213. 
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1866       nell,  B.,  Blackburn  and  Mellor,  JJ.,  Pigott,  B.,  and  Shee,  J.)  waa 


Fabnwobth  delivered  by 

V. 

Htde. 


Channell,  B.  This  was  an  action  upon  a  marine  policy  of 
insurance  on  goods  from  Quebec  to  Liverpool.  The  declaration 
claimed  a  total  loss.  The  defendant  paid  into  court  as  for 
a  partial  loss  of  23  per  cent.,  and  the  plaintiffs  claimed  damages 
ultra. 

From  the  statement  in  the  case  it  appears  that  the  vessel  \nih 
the  insured  cargo  of  deal  on  board  was  wrecked  in  the  autumn  in 
the  river  St.  Lawrence,  that  she  lay  there  all  the  winter,  and  in  the 
spring  was  sold  by  auction,  when  the  hull  was  bought  for  45021, 
and  the  cargo  for  750/.,  by  the  same  purchaser. 

The  purchaser  succeeded,  without  much  difficulty  or  expense,  in 
getting  them  off  together  and  bringing  them  safely  together  to 
Quebec,  where  the  cargo  was  sold  by  him  for  more  than  double  the 
price  given  for  it.  The  purchase  of  the  hull,  however,  taken  by 
itself,  was  a  losing  speculation. '  There  was  evidence  that  the  cargo 
could  not  have  been  saved  in  this  manner  unless  the  hull  had  been 
purchased  also ;  and  that  there  were  some  unexpected  accidents  of 
weather  and  tide  which  facilitated  the  getting  off  of  the  ship  and 
saving  of  the  cargo  by  the  purchaser :  and  it  was  contended  on 
behalf  of  the  plaintiffs  that  the  owners  of  the  goods  were  not 
bound  to  purchase  the  hull,  and  that  the  jury  should  look  at  the 
statb  of  the  matters  as  the  hull  and  cargo  lay  when  they  were 
sold ;  and  that  the  sale  was  justifiable,  if,  as  matters  then  stood,  it 
would  not  have  been  practicable  to  save  the  cargo,  and  send  it  on 
to  its  destination,  without  purchasing  the  hull. 

Li  order  to  support  this  view  of  the  case,  they  gave  evidence 
that  the  value  of  the  cargo,  if  it  had  been  sent  on  and  had  arrived 
in  Liverpool,  would  have  been  4300Z.,  which,  deducting  the  bill  of 
lading  freight  of  1556Z.,  would  leave  a  net  value  of  2744Z.  They 
also  gave  in  evidence  a  calculation  that,  in  order  to  send  it  on 
from  the  place  where  it  lay  in  peril  in  the  wrecked  vessel,  it  would 
be  necessary  to  land  it^  then  raft  it  to  a  vessel  brought  down  for 
the  purpose,  and  re-load  it  as  weather  permitted ;  and  they  made 
out  an  estimate  of  these  expenses,  as  follows : — 
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£      8.     d.  1866 
Thecost  of  landing  it         .        •        •        •    350    0    0           Faukwobth 
To  raft  it  to  another  vessel  and  re-load  it  ^ .    700    0    0              ^^ 
Increased  freight  in  addition  to  the  original 
freight  of  1556/.,  freights  having  risen 
between  the  date  of  the  original  ship- 
ment and  of  the  opening  of  the  naviga- 
tion of  the  river,  when  another  vessel 
could  have  been  chartered       «        •        •    296    0    0 
Additional  freight  that  would   have  been 
charged  for  lying  off  to  take  the  cargo 
from  where  it  was  stored  instead  of  load- 
ing it  at  Quebec     700    0    0 

£2046    0    0 


And  evidence'  was  given,  that,'  besides  all  these,  there  would 
probably  have  been  a  loss  by  depreciation,  which  was  variously 
estimated  by  the  witnesses, — the  highest  estimate  being  12  per 
cent  on  the  Liverpool  value,  or  5157.,  which  if  added  to  the  2046/. 
would  bring  up  the  expenditure  to  2561/. 

The  plaintiffs  also  gave  evidence  that,  in  the  ordinary  state  of 
the  weather,  there  would  be  risk  of  loss  of  some  portion  of  the 
cargo  during  the  operations  of  landing,  rafting,  and  re-shipping  it, 
and  that,  if  the  weather  was  unfavourable,  that  risk  would  be 
greater. 

No  notice  of  abandonment  was  given. 

On  this  state  of  the  evidence,  the  judge  asked  the  jury  two 
questions, — first,  whether  the  sale  of  the  ship  was  justifiable, 
which  the  jury  answered  in  the  affirmative,  and  on  which  finding 
no  question  is  now  raised, — secondly  (see  paragraph  42  of  the  case), 
whether  it  was  right  to  sell  the  cargo;  directing  them,  ^that 
whether  it  was  right  to  sell  the  cargo  or  not,  would  depend  on 
whether  the  cargo  could  have  been  practically  carried  to  its  desti- 
nation, and  that  he  meant  the  word  *  practically '  to  be  under- 
stood in  its  mercantile  sense ;  and  that,  whether  the  cargo  could 
be  practically  carried  to  its  destination  would  depend,  under  all 
the  circumstances,  on  whethe^r  the  cost  of  bringing  the  cai^o, 
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1866  added  to  the  amount  of  depreciation,  would  have  left  any  appre- 
FakkwobtbT  ciable  margin  of  profit."  The  jury  answered  this  question  in  the 
2YDE.  affirmative,  and  the  verdict  was  entered  for  a  total  loss,  giving 
leave  to  the  defendant,  as  is  stated  in  paragraph  43,  *'  to  move  to 
enter  a  verdict  for  the  defendant,  or  a  nonsuit,  on  the  ground  that 
there  was  no  evidence  of  a  total  loss,  and  no  evidence  of  a  partial 
loss  exceeding  the  sum  paid  into  court ;  or  to  reduce  the  damages 
to  the  sam  actually  due  as  and  for  a  partial  loss :  and  it  was  at 
the  same  time  agreed,  that,  if  the  Court  should  be  of  opinion  that 
the  loss  was  not  total,  the  amount  of  the  partial  or  average  loss 
should,  if  necessary,  be  corrected  by  the  Court,  or  by  an  arbitrator 
to  be  agreed  upon." 

A  rule  was  obtained  accordingly,  which  was  after  argument 
discharged  by  the  majority  of  the  Court  of  Common  Pleas,  my 
Brother  Byles  dissenting ;  from  which  decision  this  is  an  appeal. 

The  first  question,  therefore,  to  be  determined,  is,  whether  there 
was  evidence  on  which  the  .jury  might  reasonably  find  that  the 
cargo  could  not  be  practically  carried  on  to  its  destination. 

It  is  to  be  observed,  that,  assuming  the  jury  to  have  believed 
that  the  expenses  would  have  been  the  maximum  amount  of 
which  there  was  any  evidence,  viz.  2561Z.,  yet,  on  the  plaintiffs* 
own  figures,  there  would  have  been  a  very  considerable  margin  of 
profit  The  plaintiffs'  counsel  assumed  that  this  margin  of  profit 
was  the  difference  between  the  Liverpool  value  of  the  cargo,  after 
deducting  the  original  freight^  and  the  expenses  of  forwarding  it^ 
added  to  the  estimated  depreciation, — that  is,  on  their  own  figures, 
183Z. ;  and  they  argued  that  the  jury  might  reasonably  estimate 
the  probable  loss  of  cargo  during  the  operations  of  landing,  rafting, 
and  re-shipping,  at  an  amount  which  would  more  than  absorb  this 
margin. 

By  some  oversight  not  explained  to  us,  the  defendant's  counsel 
never  called  the  attention  of  the  Court  of  Common  Pleas,  nor  of 
the  Court  of  Exchequer  Chamber,  to  the  cardinal  postulate  of  the 
plaintiffs'  counsel,  that  the  original  bill  of  lading  freight,  1556Z., 
was  to  be  deducted.  The  case  was  aicgued  in  the  couit  below  on 
the  assumption  that  the  only  question  was,  whether  there  was 
evidence  to  justify  the  jury  in  finding  that  the  probable  loss 
might  have  been  so  high  as  to  absorb  the  183Z. ;  and  the  judges, 
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not  having  their  attention  called  to  tiie  matters  wliich  the  18(»6 
counsel  took  for  granted,  considered  it  in  that  way  only.  The  Parnwobth" 
majority  of  the  Court  (taking  it  for  granted  that  this  was  the 
proper  question)  thought  that  there  was  eyidence  on  which  the 
jury  might  find  for  the  plaintiffs  to  that  extent  My  Brother  Byles 
thought  there  was  not.  In  this  Court,  the  argument  had  pro- 
ceeded a  great  way,  in  the  sittings  after  Easter  Term,  before  it 
occurred  to  a  member  of  the  court  of  error  as  then  constituted  (1\ 
that  we  were  not  considering  the  right  question ;  for,  that^  unless 
the  Court  of  Common  Pleas  in  Bo^eUo  y.  Oitmey  (2)  had  laid 
down  a  wrong  rule,  the  question  was,  whether  there  was  evi- 
dence that  would  justify  the  jury  in  finding  a  loss  which  would 
account  for  the  difference  between  the  estimated  depreciation  and 
the  cost  of  forwarding,  and  the  Liverpool  value,  ioithaui  deducting 
the  original  biU  of  lading  freighi  of  15567. ;  and,  consequently  that 
the  plaintiffs  had  to  shew  that  there  was  evidence  to  justify  their 
finding  a  probable  loss  of  cargo  to  theeztent  of  more  than  17391. 

Mr.  Mellish  had  the  opportunity  of  jMreparing  himself  to  meet 
this  view,  of  the  case ;  and  in  the  sittings  after  Trinity  Term  he 
was  heard  at  length  upon  this  point  before  the  Lord  Chief  Baron, 
my  Brothers  Blackburn,  Mellor,  Pigott,  Shee,  and  myself.  And 
we  are  all  of  opinion  that,  where  goods  are  in  consequence  of 
the  perils  insured  against  lying  at  a  place  different  fr<mi  the 
place  of  their  destination,  damaged,  but  in  such  a  state  that 
they  can  at  some  cost  be  put  into  a  condition  to  be  carried  to 
their  destination,  the  jury  are  to  determine  whether  it  is  prac- 
tically possible  to  carry  them  on,  that  is,  according  to  the  well- 
known  exposition  in  Moss  v.  Smith  (3),  whether  to  do  so  will  cost 
more  than  they  are  worth ;  and  that»  in  determining  this,  the  jury 
should  take  into  account  all  the  extra  expenses  consequent  on  the 
perils  of  the  sea,  such  as^  drying,  landing,  warehousing,  and  re- 
shipping  the  goods,  but  that  they  ought  not  to  take  into  account 
the  fact  that  if  they  are  carried  on  in  the  original  bottom,  or  by 
the  original  ship-owner  in  a  substituted  bottom,  they  will  havo  to 
pay  the  freight  originally  contracted  to  be  paid;  that  being  a 
ehaife  to  which  the  goods  are  liable  when  delivered,  whether  the 

(1)  Bkckbum,  J.  (2)  11  C.  R  176 ;  20  U  J.  (C.P.)  267. 

(3)  9  C.  B.  94 ;  19  L.  J.  (C.P.)  226. 
Vw-II.  U  2 
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1866  perils  of  the  sea  affect  them  or  not  And  we  also  agree  that 
Farnwouth  ^^^^^  V.  Oumey  (1)  correctly  decides  that,  where  the  original 
»•  bottom  is  disabled  by  the  perils  of  the  seas,  so  that  the  ship-owner 
is  not  bound  to  carry  the  goods  on,  and  he  does  not  choose  to  do 
so,  the  jury  are  not  to  take  into  account  the  whole  of  the  cost  of 
transit  from  the  place  of  distress  to  the  place  of  destination,  which 
must  be  incurred  by  the  goods  owner  if  he  carries  them  on,  but 
only  the .  excess  of  that  cost  above  that  which  would  haye  been 
incurred  if  no  peril  had  interyened. 

To  hold  otherwise  would  be  to  enable  the  assured  owner  of  goods 
to  bring  into  account  the  whole  of  the  freight  wheneyer  the  cost  of 
obtaining  a  substituted  bottom  exceeded  the  original  freight,  how- 
ever small  the  excess  may  be :  for,  in  such  a  case,  the  ship-owner 
would  never  carry  on  the  goods  for  the  purpose  of  earning  his 
original  freight,  though  he  might,  perhaps,  do  so  as  agent  of  the 
goods  owner ;  whilst  no  part  of  the  freight  could  ever  be  charged 
when  the  cost  fell  short  of  the  original  freight,  in  which  case  the 
ship-owner  would  forward  them.  This  would  be  a  yeryunsatisfao- 
tory  state  of  the  law;  and  we  are  of  opinion  that  the  case  of 
Bosetto  y.  Oumey  (1),  which  prevents  that  result,  was  correctly 
decided.  Then,  applying  this  to  the  &cts  in  the  present  case,  it 
becomes  obvious  that^  whilst  it  is  doubtful  whether  there  was 
evidence  justifying  the  verdict,  if  the  jury  had  to  deal  with  a 
margin  of  a  little  more  than  5  per  cent,  of  the  value  of  the  goods, 
there  is  clearly  none  justifying  it  when  they  had  to  deal  with  a 
margin  of  about  40  per  cent 

Mr.  Mellish,  indeed,  said  that  there  are  cases  in  which  a  thing  in 
extreme  and  imminent  danger  of  immediate  destruction  may  be 
justifiably  sold,  although  in  the  event  it  turns  out  that  it  survives 
the  peril,  to  the  great  benefit  of  the  purchaser.  But  there  is  not 
in  this  case  any  evidence  of  such  a  state  of  imminent  and  imme* 
diate  peril  as  could  justify  the  verdict  for  a  total  loss  upon  this 
ground. 

We  think,  therefore,  that  the  rule  to  set  aside  the  verdict  for  a 
total  loss  must  be  made  absolute.  • 

This  renders  it  unnecessary  to  consider  the  question  principally 
argued  in  the  court  below,  as  to  the  necessity  of  a  notice  of 
(1)  11  C.  R  176 ;  20  L.  J.  (O.P.)  257. 
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abandonment.      On  that  point  we  leave  the  authority  of  the        1866 
decision  of  the  Court  below  untouched,  neither  confirmed  nor  Fautwobth 
weakened  by  anything  that  has  taken  place  in  this  Court  Hn>B. 

On  the  remaining  question^  whether  the  partial  loss  does  or  does 
not  exceed  the  amount  paid  into  Court,  we  are  absolutely  without 
materials  £or  forming  a  judgment  The  only  course  which  seems 
practicable  is  that  on  which  the  parties  seem  to  have  agreed  at 
nisi  prius,  viz.  that  an  arbitrator  should  find  the  figures,  and  raise 
and  state  for  the  Court  of  Common  Fleas  any  question  of  principle 
inyolved,  arising  on  his  findings. 

Bute  accordingly. 

Attorneys  for  plaintiffs :  WaJtons  &  BvKb. 
Attorneys  for  defendant :  Field  &  Roacoe, 
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HILARY  TERM,  XXX  VICTORIA, 


1867  CHAPMAN  v.  SHEPHERD. 

^^  ^^  WHITEHEAD  and  Othbbb  v.  IZOD, 

Ccmpomtei  Act,  1862  (25  <fe  26  VicL  e.  89) ;  Construetion  cf  «.  IBS^Cmtraet  for 
Purchase  cf  Shares  hrfore  Peiitimfor  winding  up — BuUs  t/ Stock  Exchange. 

A  oontnQt  for  the  porcbase  of  sbiires  In  a  joint  stock  oompany,  entered  into 
but  not  completed  by  transfer  befcMre  the  presentation  of  a  petition  for  winding 
np  the  company  under  the  Companies  Act,  1862  (25  Ss  26  Vict  c  89),  is  not 
rendered  void  by  the  153rd  section  of  that  act. 

A  broker  who  has  bought  shares  for  a  customer  under  such  circumstances,  and 
who  has  in  accordance  with  the  rules  and  regulations  of  the  Stock  Exchange  been 
compelled  to  pay  the  price  of  them  to  the  person  from  whom  he  bought,  is  en- 
titled to  recover  back  from  his  principal  the  money  so  paid. 

Chapxan  V,  Shxphbbd. 

Declabation  for  money  paid,  work  and  labonry  and  upon 
accounts  stated.    Flea,  never  indebted. 

The  facts  which  appeared  in  evidence  at  the  trial  before  Byles,  J., 
at  the  sittings  in  London  after  last  Trinity  Term,  were  these : — 
The  plaintiff  a  stock  and  share  broker  at  Nottingham  (not  a 
member  of  the  London  Stock  Exchange),  was,  in  April,  1866, 
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instructed  bj  the  defendant  to  buj  on  his  acootmt  shareB  in       l9ffi 
**  Oveiendy  Gurnej,  &  Ca,  Limited."    The  plaintiff  aoooidingly  Wbitehbad 
bonght  the  shares  through  Messrs.  Carmthers  A  Scott,  brokers  in       iJ^^^ 
London,  and  members  of  the  London  Stock  Exchange,  and  the 
account  of  the  purchase  was  sent  by  Carmthers  A  Scott  to  the 
defendant.    The  shares  not  being  saleable  at  the  price  reserved  by 
the  defendant,  the  transaction  was  carried  oyer  two  or  three 
settb'ng-days  (the  differences  being  paid  by  Carmthers  A  Scott), 
and  ultimately  to  the  15th  of  May.   On  the  10th  of  May,  Oyerend, 
Oumey,  A  Co.  suspended  payment ;  and  on  the  11th  a  petition  for 
winding  up  the  company  under  the  Companies  Act^  1862  (2S  A 
26  Vict  c  89),  was  presented.     No  order,  howerer,  was  made 
upon  that  petition  until  the  22nd  of  June. 

Messrs.  Carmthers  A  Scott  were  compelled,  according  to  the 
roles  and  regulations  of  the  Stock  Exchange,  to  pay  the  price  of 
the  shares  to  the  person  from  whom  they  had  bought  them ;  and 
the  plaintiff,  having  on  the  18th  of  May  repaid  them  the  amount, 
brought  this  action  to  recover  the  money  so  paid. 

On  the  part  of  the  defendant  it  was  objected, — first,  that  the 
action  should  have  been  brought  by  Carmthers  A  Scott,  and  not 
by  the  now  plaintiff, — secondly,  that  the  153rd  section  of  the 
Companies  Act,  1862,  rendered  all  dealings  and  transactions  with 
shares  in  a  company  after  a  petition  for  winding  up  absolutely 
void,  and  so  there  could  be  no  valid  transfer  of  the  shares  to  him, 
at  all  events  without  the  order  of  the  Court,  which  had  not  been 
obtained. 

The  learned  judge,  reserving  the  defendant  leaye  to  move, 
directed  a  yerdict  to  be  entered  for  the  plaintiff  for  the  amount 
claimed. 

Not.  2, 1866.  ChiffUs  accordingly  obtained  a  rale  nisi  to  enter 
a  yerdict  for  the  defendant,  on  the  ground  that  there  was  no 
eyidence  to  shew  any  authority  in  the  plaintiff  to  pay  the  money 
sued  for  after  a  petition  for  winding  up  had  been  presented  against 
Overend,  Gumey,  A  Co.,  Limited,  the  money  having  been  paid  for 
shares  in  that  company,  and  the  153rd  section  of  the  Companies  Act, 
.1862,  rendering  a  transfer  of  shares  after  a  petition  for  winding 
op  has  been  presented,  void.    He  also  moved  on  the  ground  that 
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iSfft        tbe  action  should  hare  been  brought  by  Carrnthers  &  Scott,  and 
—~z  not  by  the  now  plaintiff :  but  the  Court  refused  a  rule  on  that 

^_      pointy  holding  that  Carruthers  &  Scott  were  not  parties  to  the 
contract  in  question. 

Whttehead  and  Othebs  v.  Izod. 
The  first  count  of  the  declaration  stated  that  the  plaintiffs, 
being  share  and  stock  brokers  carrying  on  their  business  in  the 
buying  and  selling  as  such  brokers  on  the  London  Stock  Exchange 
of  stocks  and  shares  in  public  companies  and  undertakings,  and 
being  bound  by  the  rules  and  practice  of  the  Stock  Exchange, 
the  defendant,  knowing  the  premises,  employed  the  plaintiffs,  as 
and  being  such  brokers,  to  purchase  for  the  defendant,  accord- 
ing to  the  rules  and  practice  of  the  Stock  Exchange,  twenty- 
fire  shares  in  a  certain  company  called  or  known  as  Overend, 
Gumey,  &  Co.,  Limited,  at  the  price  of  4Z.  per  share  discount 
from  the  sum  paid  upon  and  in  respect  of  each  such  share; 
and  the  plaintiffs  accepted  such  employment  and  accordingly 
bought  for  the  defendant,  from  a  broker  on  the  Stock  Exchange, 
twenty-five  shares  in  the  said  company  at  51.  discount ;  and  the 
plaintiffs,  according  to  the  rules  and  practice  of  the  Stock  Ex- 
change, thereupon  became  and  were  liable  to  the  selling  broker 
from  whom  the  plaintiffs  so  purchased  the  shares,  for  the  carry- 
ing out  of  the  contract  of  purchase,  and  for  the  payment  for 
the  shares  upon  the  settlement-day  fixed  and  appointed  in  due 
course  for  the  settlement  of  the  said  contract  and  other  the 
contracts  made  for  the  sale  or  purchase  of  stock  or  shares  upon 
the  Stock  Exchange;  and  all  things  happened,  and  all  times 
elapsed,  &c.  &c  necessary  to  entitle  the  selling  broker  to  be 
paid  by  the  plaintiffs,  as  the  buying  brokers,  the  price  of  the 
said  twenty-five  shares  in  the  said  company,  and  the  plaintiffs 
accordingly  paid  the  price  aforesaid  for  the  said  shares  to  the 
said  selling  broker,  to  wit,  the  sum  of  275Z.,  and  likewise  neces^ 
sarily  and  according  to  the  said  rules  and  practice  paid  for  the 
defendant  certain  moneys,  to  wit,  the  sum  of  II 108.,  for  stamps 
and  fees  in  respect  of  the  said  contract  of  purchase ;  and  all  things 
happened,  and  all  times  elapsed,  &c.  &c.  necessary  to  entitle  the 
plaiatiffl  to  be  repaid  by  the  defendant  the  said  sums  of  2752., 
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and  12.  lOa.  respectiYely,  and  nothing  happened  or  was  done  to       1867 
disentitle  the  plaintiffs  thereto ;  yet  the  defendant  had  not  paid  Whitbhkap 
tlie  said  sums  respectively,  or  either  of  them.  j^^j^^ 

There  was  also  a  count  for  mohey  paid  by  the  plaintiffs  for  the 
defendant  at  his  request,  and  for  work  done,  services  rendered, 
commission  earned,  and  money  expended  by  the  plaintiffs  as  stock 
and  share  brokers  for  the  defendant  at  his  request,  in  and  about 
the  purchase  by  the  plaintiffs  for  the  defendant  at  his  request  of 
certain  shares;  for  interest;  and  upon  accounts  stated. 

Fleas, — firsts  to  the  first  count,  that  the  defendant  did  not  employ 
the  plaintiffs  to  pjirchase  the  said  shares,  nor  did  the  plaintiffs  accept 
sttch  employment  or  buy  the  shares,  as  alleged* 

Thirdly,  as  to  so  much  of  the  causes  of  action  in  the  first  count 
declared  upon  as  relate  to  the  sum  of  275Z.,  and  as  to  so  much  of 
the  claim  of  the  plaintiffs  under  the  common  counts  as  relates  to 
money  paid  by  the  plaintiffs  for  the  defendant  at  his  request, — that 
such  request  was  not  a  request  expressly  made  by  the  defendant, 
but  was  only  such  a  request  as  was  or  would  be  implied  in  law 
from  the  fact  of  the  defendant's  having  employed  the  plaintiffs  for 
the  purpose  in  the  first  count  mentioned,  knowing  the  premises 
therein  in  that  behalf  mentioned ;  that  the  said  company  or  under- 
taking therein  mentioned  was  and  is  a  company  constituted  and 
incorporated  under  and  bound  by  and  subject  to  all  the  enactments 
and  provisions  contained  in  the  Companies  Act,  1862;  that  the 
shares  in  the  said  company  so  alleged  to  have  been  bought  by 
the  plaintiffs  were  so  bought  by  the  plaintiffs,  and  were  sold  by 
the  selling  broker,  upon  the  terms  (amongst  others)  that  the  same 
were  to  be  paid  for  by  the  plaintiffs  as  purchasing  brokers  at  a 
then  foture  day  fixed  and  appointed  for  that  purpose  as  the 
settlement-day ;  that,  in  and  by  certain  rules  and  practice  of  the 
Stock  Exchange  by  which  such  purchase  and  sale  of  shares  as  in 
the  first  count  mentioned  were  at  the  time  of  such  purchase  and 
sale  governed  and  regulated,  the  selling  broker  was  on  the  said 
settlement-day,  concurrently  with  the  payment  of  the  said  price  by 
the  purchasing  broker,  bound  to  deliver  to  the  purchasing  broker 
a  good  and  valid  transfer  of  the  said  shares  so  purporting  to  have 
been  bought  and  sold,  to  be  held  by  the  said  purchasing  broker 
for  and  on  behalf  of  his  principal ;  that,  after  the  alleged  pur- 
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1867 '  (diase  and  sale,  and  before  the  settlement-day  in  tlie  first  oonnt 
Ohaphah  mentioned,  and  before  the  plaintiffs  paid,  the  price  as  alleged  to 
Sbbpiibrd.  ^^®  selling  brokers,  the  said  company  was  begun  to  be  and  was 
being  wound  up  by  the  Court  in  the  said  act  in  that  behalf 
mentioned,  under  the  provisions  of  the  said  act^  of  which  the 
plaintiffs  had  at  the  time  of  paying  th^  said  price  as  alleged  foil 
notice  and  knowledge;  and  that  the  selling  broker  did  not 
concurrently  with  the  payment  of  the  said  price  deliyer  to  the 
plaintiffs  as  and  being  such  purchasing  brokers,  nor  at  any  time 
since,  a  good  or  yalid  transfer  of  the  shares  in  the  first  count  men- 
tioned, to  be  held  by  them  for  the  defendant,  nor  had  any  order  of 
the  Court  in  the  said  act  in  that  behalf  mentioned  eyer  been  ob- 
tained (or  the  making  of  any  transfer  of  the  said  shares  to  the 
defendant,  nor  had  the  plaintiffs  eyer  tendered  to  the  defendant^ 
nor  been  ready  or  willing  to  deliyer  to  him,  any  such  good  or 
yalid  transfer  of  the  said  shares ;  wherefore  the  defendant  com- 
mitted  the  breach  in  the  first  cotmt  mentioned,  and  had  not  repaid 
the  plaintiffs  the  mcmeys  so  by  them  alleged  to  have  been  paid  at 
the  defendant's  request. 

Fourthly,  to  the  common  counts,  never  indebted. 

The  plaintiffs  joined  issue  on  these  pleas;  and,  for  a  Airther 
replication  to  the  third  plea,  said  that,  before  action,  and  concur- 
rently with  the  payment  of  the  said  price  and  moneys  in  the  third 
plea  mentioned  by  the  plaintiffs  to  the  selling  broker,  the  selling 
broker  in  due  course  delivered  to  the  plaintiffs^  as  such  buying 
brokers  for  the  defendant,  a  deed  of  transfer  of  the  said  shares  in 
proper  form  from,  and  duly  executed  by,  the  principal-  of  the 
said  selling  broker  and  owner  of  the  shares  so  sold,  to  the  defen- 
dant as  the  buyer  thereof,  and  at  the  time  duly  delivered  to  the 
plaintiffs  as  such  buying  brokers  the  scrip  or  certificates  of  and 
representing  the  said  shares  so  sold ;  and  the  said  selling  broker 
therein  and  thereby  did  all  things  which  by  the  rules  and  prac- 
tice of  the  said  Stock  Exchange  he  was  bound  to  do  to  entitle  him 
to  be  paid  the  said  price  as  aforesaid  by  the  plaintiffs  as  such 
buying  brokers,  and  nothing  had  happened  or  was  done  to  disen- 
title him  thereto ;  that  the  plaintiffs  as  such  buying'  brokers  had 
at  the  time  of  such  payment  become  and  they  were  bound  to  pay 
the  said  selling  broker,  according  to  the  said  rules  and  practice  of 
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the  Stock  Exchange  in  that  behalf,  and  they  paid  such  selling       1807 
broker  accordingly;  and  that  before  action  the  defendant  abso-  Whitehrad 
lutely  refused  to  cany  out  the  said  contract  of  sale  to  him  of  the       xzod. 
said  shares,  and  thereby  it  became  and  was  impossible  further  to 
proceed  with  the  completion  thereof,  and  with  any  further  or 
other  transference  of  the  said  shares. 

The  defendant  took  issue  on  the  replication  to  the  third  plea ; 
and  for  a  second  rejoinder  thereto  said,  that  the  principal  and 
owner  of  the  shares  therein  mentioned  executed  the  deed  of 
transfer,  and  the  selling  broker  therein  mentioned  delirered  the 
same  and  the  same  scrip  and  certificates  to  the  plaintiffs,  and  the 
plaintiffs  paid  the  said  selling  broker,  and  the  defendant  refused 
to  carry  out  the  contract  of  sale  to  him,  after  but  not  before  the 
said  company  was  begun  to  be  and  was  being  wound  up,  as  in  the 
third  plea  mentioned. 

The  defendant  also  demurred  to  the  replication  to  the  third 
plea,  the  grounds  stated  in  the  margin  being,  '^that  the 
transfer  of  the  shares  was  prohibited  by  the  153rd  section  of  the 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  and  void  under  that 
section ;  and  that  no  facts  are  averred  which  shew  that  the  plain- 
tiffs are  entitled  to  recover  from  the  defendant  the  money  alleged 
to  have  been  paid  by  them  on  such  void  transfer."    Joinder. 

The  plaintiffs  joined  issue  on  the  second  rejoinder,  and  also 
demurred  thereto,  the  grounds  of  demurrer  alleged  being,  '*  that  a 
winding-up  within  the  meaning  of  the  153rd  section  of  the  Com- 
panies Act,  1862,  does  not  render  void  eontrads  to  transfer ;  and 
that,  the  plaintiffs  having  been  bound  by  the  Stock  Exchange 
rules  to  pay  the  price,  &c.,  of  the  shares  duly  bought  by  them  for 
the  defendant,  and  having  paid  accordingly,  it  is  no  answer  to 
their  claim  for  repayment  that  a  winding-up  proceeding  subse- 
quent to  the  contract  of  sale  has  rendered  a  complete  legal 
transfer  of  the  shares  impossible,  without  the  leave  of  the  Court.'* 
Joinder. 

At  the  trial  before  Willes,  J.,  at  the  last  summer  assizes  at 
Guildford,  the  facts  were  these : — The  defendant,  a  merchant  at 
Birmingham,  had  (as  the  jury  found)  authorized  one  Harding,  a 
stock  and  share  broker  at  Birmingham,  to  purchase  for  him  twenty- 
five  shares  in  "  Overend,  Gumey,  &  Co.,  Limited,"  provided  they 
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1867  could  be  procured  at  4  discount ;  and  Harding^  by  telegram,  on 
"T  the  10th  of  May,  1866,  instructed  the  plaintiffs,  stock  and  shture 

tg.  brokers  in  LondcJn,  and  members  of  the  London  Stock  Exchange, 
to  buy  them  for  him.  The  plaintiffs,  accordingly,  on  the  same  day 
bought  for  the  defendant  twenty-five  shares  at  5  discouQt,  for  the 
next  settling-day,  viz.  the  15th  of  May.  On  the  10th  of  May, 
Ovetend,  Gumey,  &  Co.,  suspended  payment,  and  on  the  11th  a 
petition  for  winding  up  was  presented  by  the  directors  of  the  com- 
pany to  the  Master  of  the  KoUs.  This  petition  was  by  an  order  of 
the  28th  of  May  transferred  to  Bandersley,  V.C.,  and  on  the  22nd 
of  June  an  order  for  the  voluntary  winding  up  of  the  company 
under  the  superintendence  of  the  Court  was  made ;  and  the  com- 
pany is  now  in  course  of  being  wound  up  thereunder. 

On  the  part  of  the  defendant  it  was  submitted  that  all  dealings 
in  shares  after  a  petition  for  winding  up  being  declared  void  by  the 
153rd  section  of  the  Companies  Act,  1862,  25  &  26  .Viet.  c.  89,  the 
defendant  was  not  bound  to  accept  a  transfer  of  the  shares. 

A  verdict  was,  by  the  direction  of  the  learned  judge,  entered  for 
the  plaintiffs  for  the  amount  claimed,  leave  being  reserved  to  the 
defendant  to  move  to  enter  the  verdict  for  hinu 

Nov.  3,  1866.  G.  PcHochy  Q.C.,  obtained  a  rule  nisi  accord- 
ingly, on  the  grounds, — first,  that  the  plaintiffs  were  not  bqund 
to  pay  the  money  sued  for;  secondly,  that  the  contract  for  the 
sale  of  the  shares  was  invalidated  by  the  winding  up  under  the 
Companies  Act,  1862;  thirdly,  that  the  rules  of  the  Stock  Ex- 
change are  controlled  by  that  act. 

The  Court  directed  that  the  two  rules,  and  also  the  demurrers 
in  Whitehead  v.  Izod,  should  be  argued  together. 

Jan.  12.  Fieldy  Q.C.,  shewed  cause  against  the  rule  in  Chapman 
V.  Shepherd.  The  defendant  contends  that  the  effect  of  the  153rd 
flection  of  the  25  &  26  Vict.  c.  89,  is,  to  free  him  from  the  obliga- 
tion to  perform  his  contract.  That  section  enacts  that,  '*  where 
any  company  is  being  wound  up  by  the  Court,  or  subject  to  the 
supervision  of  the  Court,  all  dispositions  of  the  property,  effects, 
and  things  in  action  of  the  company,  and  every  transfer  of  shares. 


VOL.  IL]  HILAEY  TERM,  XXX  VICT.  235 

or  alteration  in  the  status  of  the  members  of  the  company,  made  1867 
between  the  commencement  of  the  winding  np  and  the  order  for  Wbixehsad 
winding  up,  shall,  unless  the  Court  otherwise  order,  be  void,"*  ^^ 
By  the  interpretation  clause,  s,  84,  it  is  provided  that  "  a  winding 
up  of  a  company  by  the  Court  shall  be  deemed  to  commence  at 
the  time  of  the  presentation  of  the  petition  for  the  winding  up." 
The  question  in  this  case  does  not  arise  as  between  the  buyer  and 
the  seller  of  the  shares :  it  is  an  action  brought  by  an  agent  em-^ 
ployed  to  buy  shares,  and  his  principal :  and  the  only  question  is^ 
whether  the  agent  has  paid  the  price  of  the  shares  in  the  proper 
performance  of  his  duty ;  for,  if  he  has,  he  is  clearly  entitled  to 
recoTcr  from  his  principal  the  money  so  paid :  Taylor  v.  Stray  (1) ; 
Stray  v.  RusseU.  (2)  In  the  last-mentioned  case,  it  was  provided 
by  the  rules  of  the  company  whose  shares  were  the  subject  of 
purchase  and  sale,  that  transfers  could  only  be  made  with  the 
consent  of  the  directors:  and  Williams,  J.,  delivering  the  judg- 
ment of  the  Exchequer  Chamber,  said :  ^'  We  all  think  that,  con- 
struing the  contract  in  this  case  by  the  usage  of  the  Stock 
Exchange,  subject  to  which  it  was  made,  there  was  no  under- 
taking by  the  vendor  of  the  shares  to  obtain  absolutely  the 
consent  of  the  directors  to  the  transfer.  At  the  most,  his  con- 
tract was,  to  obtain  it  only  after  the  vendee  had  done  what  was 
reasonable  towards  obtaining  it  in  the  usual  course."  So,  here, 
if  an  order  of  the  Court  of  Chancery  was  necessary  for  the  pur- 
pose of  rendering  the  transfer  valid,  the  defendant  should  have 
obtained  it. 

Sarinffton,  in  support  of  the  rule.  The  payment  made  by  the 
plaintiff  for  these  shai^es  after  the  commencement  of  the  winding 
up  of  the  company  was  a  payment  in  his  own  wrong.  That 
which  was  handed  to  him  on  the  18th  of  May  was  not  a  transfer : 
it  was,  by  virtue  of  the  153rd  section  of  the  Companies  Act,  1862, 
mere  waste-paper.  The  cases  cited  have  no  application.  In 
Stray  v.  Russell  (2)  the  company's  deed  rendered  the  consent  of 
the  directors  to  a  transfer  of  shares  necessary ;  and  it  was  obviously 
the  duty  of  the  purchaser  to  do  all  such  acts  as  were  required  to 
put  him  upon  the  register.    But  by  the  153rd  section  of  the  Com- 

(1)  2  0.  R  (N.S.)  176,   197;    26  (2)  1  E.  &  E.  888,  916;  28  L.  J. 

L.  J.  (C.P.)  185,  287.  (Q.BO  279 ;  29  L.  J.  (Q.B.)  115. 
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1S67  panies  Act,  1862,  the  transfer  is  a  void  transfer  until  the  Court 
Chapmak  ~  otherwise  order.  The  directors  might  waive  the  strict  perform- 
Shkphebd  ^^^  ^^  ^^^  condition;  but  there  can  be  no  waiver  here.  The 
transfer,  therefore,  by  the  operation  of  the  statute,  which  must 
be  taken  to  override  the  rules  of  the  Stock  Exchange,  is  alto- 
gether void. 

[WiLLES,  J.  If  the  buying  brokers  had  not  paid  the  money^ 
they  would  have  rendered  themselves  Uabie  to  be  expelled  the 
Stock  Exchange.] 

The  153rd  section  of  the  Companies  Act,  1862,  must  receive  its 
legitimate  construction,  quite  irrespective  of  the  rules  of  a  volun- 
tary association* 

Sir  O.  Honyman,  Q,0.,  and  Archibald^  appeared  to  shew  cause  in 
Whitehead  v.  Izod  ;  but  the  Court  called  on 

C.  PcUockf  Q.O.,  and  B&resford,  to  support  the  rule.  The 
effect  of  the  153rd  section  of  the  Companies  Act,  1862,  is,  to  put 
a  stop  for  all  purposes  to  all  dealings  in  shares  in  public  com- 
panies between  the  commencement  of  the  winding  up  and  the 
order  for  winding  up,  except  subject  to  the  leave  of  the  Court  of 
Chancery.  It  is  an  absolute  prohibition.  In  th'e  case  of  a  deed 
of  settlement  of  a  company  which  provides  that  no  person  shall  be 
on  the  register  of  shareholders  without  the  consent  of  the  direc- 
tors, every  one  who  purchases  shares  buys  them  subject  to  that 
regulation.  The  Courts  of  Equity  have  uniformly  reftised  to  in- 
terfere with  the  register  after  a  petition  for  winding  up :  In  re 
Joint  Stock  Discount  Company,  Shepherd's  Case  (1) ;  In  re  EngliA 
Joint  Stock  Ba/nk,  MarzettCs  Case  (2);  In  re  London,  Hamburff, 
a/nd  Continental  Exchange  Bank,  Emmerson's  Case  (3),  the  Lords 
Justices  held  that  they  had  a  discretion  to  make  valid  any  deal- 
ings with  shares  between  the  presentation  of  a  petition  for  a  wind- 
ing up  and  the  order  made  upon  it ;  but  that  an  agreement  for 
the  sale  of  shares  in  a  company,  entered  into  in  ignorance  that  a 
petition  for  winding  up  the  company  had  been  presented,  was  not 
enforceable  or  valid. 

[Montague  Smith,  J.    This  was  not  a  dealing  with  shares,  but 

a  payment  made  by  the  brokers  in  consequence  of  a  previous 

(1)  Law  Eep.  2  Eq.  564.  (2)  1  W.  Notes,  399. 

(3)  Law  Rep.  1  Ch.  App.  433. 
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liability.    The  contract  was  made  before  the  commencement  of       1867 
the  winding  up«  The  rules  and  regulations  of  the  Stock  Exchange,  Whitehkad 
by  which  all  persons  dealing  in  stocks  and  shares  are  bound,       j^^ 
rendered  it  compulsory  on  the  plaintiffs  to  pay  the  money  upon 
the  transfer  and  phare  certificates  being  tendered  to  them.] 

The  rules  of  the  Stock  Exchange  cannot  prevail  against  the 
direct  enactment  of  a  statute.  In  Jones  v.  How  (1),  A.,  upon  the 
marriage  of  B.,  his  daughter,  covenanted  with  her  husband,  C,  his 
executors,  &c.,  by  deed  or  will  to  give,  leave,  and  bequeath  unto 
B.  one  full  equal  eighth  part  ox  share  (that  being  an  equal  share 
with  his  other  children)  of  all  the  real  and  personal  estate  of 
which  he  should  die  seised  or  possessed.  B.  died  in  the  life-time 
of  A.  A.  having  in  his  life-time  made  some  disposition  of  property 
in  favour  of  a  son,  by  will  devised  and  bequeathed  his  real  and 
personal  estate  for  the  baiefit  of  his  widow  and  some  of  his  sur- 
viving daughters ;  and  it  was  held  by  this  Court  that  C.  had  not 
any  cause  of  action  against  the  executors  of  A*  There,  there  was 
an  ademption  of  the  subject-matter  of  the  covenant  before  the  time 
for  performance  had  arrived.  So,  in  the  case  of  a  contract  to  load 
a  cargo  at  a  foreign  port  which  is  afterwards  blockaded,  it  has 
been  held  both  here  and  in  the  American  courts,  that,  inasmuch 
as  the  contract  cannot  l^ally  be  performed,  the  contracting  party 
is  not  bound  to  perform  it  at  alL  In  Taylor  v.  Stray  (2),  it  was 
assumed  by  the  whole  Court  that  no  change  had  taken  place  in 
the  subject-matter  of  the  contract.  This  statute,  upon  grounds  of 
public  policy,  creates  a  system  of  its  own. 

BoviLL,  C.J.  I  am  of  opinion  that  these  rules  should  be  dis- 
charged* The  plaintiffs  in  each  case  were  employed  by  the  defen- 
.  dant  to  purchase  for  him  shares  in  a  company  called  Overend, 
Gutney,  &  Co.,  Limited,  and  in  a  certain  event  to  pay  the  price 
of  them  on  his  account;  the  contract-note  in  each  case  shewing 
that  the  contract  was  made  subject  to  the  rules  and  regulations  of 
the  London  Stock  Exchange.  Both  parties,  therefore,  are  bound 
by  those  rules;  and,  if  nothing  more  had  occurred,  the  plaintifis 

(1)  0  0.  B.  1.    See  the  obseryatioiui         (2)  2  0.  B.  (N.S.)  176, 197 ;  26  L.  J. 
of  Wigram,  V.  C,  upon  this  decision,      (G.  P.)  185,  287. 
in  7  Hare,  267. 
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1867  would  have  been  bound  to  pay  the  money  to  the  persons  of  whom 
Chapman  they  purchased  the  shares ;  and  the  defendant,  having  employed 
SHEraiBD.  *^®  brokers  to  make  the  purchase,  would  be  equally  bound  to 
reimburse  the  plaintiffs.  But  it  is  contended  in  support  of  the 
rules,  that  the  effect  of  the  153rd  section  of  the  Companies  Act, 
1862,  is,  to  render  transfers  of  shares  in  public  companies  made 
between  the  commencement  of  the  winding  up  and  the  order  for 
winding  up  absolutely  illegal  and  mere  waste-paper.  Several 
cases  were  cited ;  amongst  them  was  Emmergon^a  Case.  (1)  That 
shews  that  the  transfers  are  not  illegal  and  void,  but  that  it  is 
in  the  discretion  of  the  Court  of  Chancery  to  allow  them  to  operate 
as  transfers.  Many  cases  may  be  imagined  in  which  the  transfer 
of  shares  after  the  commencement  of  a  winding  up  may  be  valid. 
Take  the  case  of  a  transfer  of  shares  where  all  the  calls  had  been 
made,  and  the  company  is  compelled  to  wind  up  in  consequence 
of  its  assets  being  abroad,  and  not  presently  available,  and  the 
purchaser  choosing  to  take  the  chance  of  profit  being  ultimately 
realized.  In  such  a  case  the  transfer  might  be  available ;  and  it 
would  be  matter  for  the  discretion  of  the  Court.  Both  parties  to 
this  contract  knew  that  the  company  was  liable  to  be  wound  u^, 
and  must  be  taken  to  have  been  cognizant  of  the  rules  of  the  Stock 
Exchange.  The  153rd  section  ^of  the  statute  was  not  intended  to 
repeal  those  rules  or  to  alter  contracts.  The  cases  of  Taylor 
V.  Stray  (2)  and  Stray  v.  BusseU  (3)  appear  to  me  conclusively 
to  shew  that  the  plaintiffs  in  both  these  cases  are  entitled  to 
recover. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  plaintiffs  having 
done  everything  that  they  were  bound  to  do,  having  purchased  the 
shares  in  obedience  to  the  instructions  of  their  principals,  and 
having  been  compelled  by  virtue  of  the  rules  and  regulation^  of  the 
Stock  Exchange  to  pay  the  price  to  the  persons  from  whom  they 
bought  them,  seek  to  be  reimbursed  the  moneys  they  so  paid ;  and 
they  are  met  by  an  objection  that  the  whole  transaction  was 
rendered  void  by  the  153rd  section  of  tha  Companies  Act,  1862, 

(1)  Law  Rep.  1  CL  App.  433.  (3)  1  E.  &  E.  888,  916;  28  L.  J. 

(2)  2  C.  B.  (N.S.)  176, 197 ;  26L.  J.      (Q.B.)  279 ;  29  L.  J.  (Q.B.)  115. 
(C.P.)  186,  287. 
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and  consequently  that  they,  having  notice  of  that  fact^  ought  not  1867 
to  have  made  the  payments.  If  the  act  of  parliament  had  whitehbad 
annulled  the  transaction,  it  might  have  been  necessary  to  consider  j> 
whether  the  practice  of  brokers  on  the  Stock  Exchange  could 
make  any  difference.  Now,  it  is  familiar  law  that  a  principal  who 
employs  an  agent  to  purchase  goods  for  him  in  a  particular  mar- 
ket, is  to  be  taken  to  be  cognizant  of  and  is  bound  by  the  rules 
which  regulate  dealings  therein;  and  the  agent  is  entitled  to 
be  indemnified  by  his  principal  for  all  he  does  in  accordance  with 
those  rules.  Here,  however,  we  must  first  inquire  whether  the 
foundation  of  the  argument  has  any  validity,  whether  the  153rd 
section  of  the  statute  did  avoid  the  contract.  I  think  it  did  not. 
The  test  is  obvious ;  and  that  is,  whether  the  buyer  could  have 
insisted  upon  receiving  the  transfers  and  certificates  under  the 
circumstances  which  have  occurred.  It  is  clear  that  he  could, 
because  he  was  at  liberty  to  make  an  application  to  the  Court 
of  Chancery  that  he  might  be  declared  a  shareholder  in  the  com- 
pany. It  would  seem  to  require  little  or  no  argument  to  establish 
that  a  person  who  has  a  right  to  enforce  a  contract  though  condi- 
tional, ought  not  to  be  heard  to  say  that  the  contract  is  void, 
before  he  has  taken  the  step  which  is  required  in  order  to  ascertain 
whether  it  is  void  or  not.  Now,  at  the  times  when  the  payments 
in  question  were  made,  the  contracts  had  not  been  ascertained  to 
be  void.  The  agent  was,  I  think,  clearly  entitled  in  each  case  to 
be  reimbursed  by  his  principal.  If  it  were  necessary  to  consider 
the  matter,  I  must  own  I  cannot  conceive  that  there  is  any  injus- 
tice in  the  regulation  of  the  Stock  Exchange  which  makes  the 
buying  broker  responsible  personally  for  the  price  of  the  stock  or 
shares.  A  broker,  however,  who  receives  only  a  small  commis- 
sion on  the  purchase,  should  not  in  fairness  be  subjected  to  such  a 
risk  as  that  which  is  sought  to  be  cast  upon  him  in  this  case, 

KEATiNa,  J.  I  am  quite  of  the  same  opinion.  Mr.  Pollock  was 
compelled  to  argue  that  the  effect  of  the  153rd  section  of  the 
Companies  Act,  1862,  was  to  abrogate  the  rules  of  the  Stock 
Exchange.  I  cannot  think  the  legislature  contemplated  any  such 
consequence,  or  intended  in  any  way  to  affect  contracts.  The 
plaintiffs  were  employed  as  agents,  and  in  the  course  of  that 
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1807  employment  it  became  their  duty  to  pay  money  on  account  of 
Ghafmav  their  principals.  It  would  be  a  strong  thing  to  allow  this  pro- 
yision  in  the  statute  to  be  set  up  as  an  answer  to  the  claim  of 
the  agents  to  be  reimbursed.  Suppose  the  defendants  had  pro- 
ceeded against  the  plaintiffs  for  not  performing  their  duty 
according  to  their  employment^  could  the  latter  have  set  up  the 
153rd  section  as  an  answer?  Clearly  not.  Under  all  the 
circumstances,  I  think  the  verdict  in  each  of  these  cases  ought  to 
stand. 

Montague  Smith,  J.    I  am  of  the  same  opinion.    The  liability 
of  the  defendants  to  re-pay  the  plaintiffs  the  moneys  which  they 
have  paid  on  their  account  springs  from  the  nature  of  the  original 
employment     The  plaintiflEs  as  brokers  were  employed  to  buy 
shares  in  a  joint-stock  company.    It  was  an  implied  condition  of 
that  employment  that  the  defendants  should  be  bound  by  the  rules 
and  regulations  which  bind  all  persons  dealing  on   the  Stock 
Exchange.    Mr.  Pollock  in  the  one  case,  and  Mr.  Harington  in 
the  other,  have  contended  that  the  plaintiffs  were  not  bound 
to  pay  for  the  shares,  because  the  effect  of  the   153rd  section 
of  the  Companies  Act»  1862,  was  to  declare  the  contract  void, 
and  to  annul  the  rule  of  the  Stock  Exchange,  which  rendered  the 
payment  obligatory  on  the  plaintifb  under  pain  of  expulsion.    The 
case  before  the  Lords  Justices,  howerer,  is  a  strong  authority  to 
shew  that  there  is  no  foundation  for  that  argument.    Lord  Justice 
Turner  there  says :  *^  This  section  plainly  refers  to  the  84th  section, 
and  in  terms  refers  to  transfers  of  shares,  and  to  alterations  in  the 
status  of  members  of  the  company ;  and,  having  regard  to  the  fact 
that  the  rights  between  the  company  and  the  shareholders  must, 
to  some  extent  at  least,  inydve  the  rights  between  the  share- 
holders and  other  persons,  I  do  not  see  how  it  can  well  be  said 
that  the  discretion  giyen  by  the  section  was  not  intended  to  be 
giren  with  reference  to  these  latter  rights.    Such  a  construction  of 
the  section  would  obviously  be  most  inconvenient^  and  might  lead 
to  great  injustice,  as  it  would  make  the  section  operate  so  as  neces- 
sarily to  invalidate  all  transactions  between  shareholders  and  other 
persons,  although  they  may  have  been  perfectly  fair  and  bona 
fide."    Upon  the  reason  of  the  thing,  therefore,  es  well  as  upon 
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authority^.  I  am  of  opinion  that  the  plaintiflfs  are  entitled  to        ^^^ 
recover.  Whitehbad 

BtUes  discharged.  jj-^ 

Sir  O.  Honyman,  Q,G.,  prayed  judgment  for  the  plaintiffs  upon 

the  demurrers  in  Whitehead  v.  Izod. 

JudffmefUfor  the  plainHffB. 

Attorneys  for  plaintiff  in  Ghapman  y.  Shepherd :  Field  dt  Boscoe, 
for  Thorpe  dt  Thorpe^  Nottingham. 

Attorneys  for  defendant:  HoUingSy  Sharpe^  dt  UUithome. 
Attorneys  for  plaintiffs  in  Whitehead  v.  Izod :  Flux  dt  Argles. 
Attorneys  for  defendant :  Bird  dt  Moore. 


POOLE  V.  CANNING.  Jan,  23. 


Married  Woman — Discharge  from  Custody  onaca,  aa. — Issue  on  Plea  ^  Cover' 
lure  found  for  Plaintiff. 

A  married  woman  sued  as  a  feme  sole  pleaded  her  coverture,  and,  no  evidence 
being  offered  at  the  trial  in  support  of  the  plea,  a  verdict  was  found  against  her, 
and  she  was  afterwards  arrested  on  a  ca.  sa.  :-- 

Htld^  that  she  was  not  entitled  to  her  discharge. 

The  defendant,  being  sued  as  a  feme  sole  in  an  action  for  goods 
sold  and  delivered,  pleaded  coverture,  and,  no  evidence  being 
offered  at  the  trial  in  support  of  the  plea,  a  verdict  was  found 
against  her. 

Having  been  arrested  under  a  ca.  sa.  issued  upon  the  judgment, 
she  applied  by  summons  for  her  discharge  from  the  custody  of  the 
sheriff,  on  the  ground  that  she  was  a  married  woman  at  the  time 
of  the  accruing  of  the  plaintiff's  claim ;  and  Byles,  J.,  on  the  19th 
instant,  made  an  order  accordingly. 

Jan.  21.  R.  James  obtained  a  rule  nisi  to  rescind  the  order,  and 
it  was  ordered  by  the  rule  that  the  defendant  should  remain  in  the 
custody  of  the  sheriff  under  the  ca.  sa.  until  cause  was  shewn. 

Jan.  23.  Pearce  shewed  cause,  upon  an  affidavit  of  the  defen« 
dant)  who  described  herself  as  Flora  Newington,  the  wife  of  W.  J. 
Newington,  of  Ticehurst,  in  the  county  of  Sussex,  in  which  she 
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1867  stated  that  at  the  time  of  contracting  the  debt  for  which.the  action 
P^^i  was  brought  she  was  the  wife  of  Newington,  who  is  still  living ; 
that  her  husband  and  herself  had  not  lived  together  for  seven 
years  last  past^  and  that  during  that  period  she  had  received  no 
allowance  or  maintenance  from  him ;  that,  on  the  2nd  instant,  she 
was  arrested  at  the  suit  of  one  Markwell,  and  also  at  the  suit  of 
one  Dulin,  and  that  on  the  7th  Keating,  J.,  ordered  her  discharge 
on  the  ground  of  her  being  a  married  woman ;  and  that  she  was 
detained  at  the  suit  of  the  now  plaintiff  upon  a  detainer  which  was 
discovered  upon  a  search  at  the  sheriff's  office  after  the  order  for  her 
discharge  in  those  two  actions.  A  married  woman  who  is  taken  in 
execution  in  an  action  against  the  husband  and  wife,  is  as  a  matter 
of  right  entitled  to  be  discharged  out  of  custody,  unless  it  be  shewn 
that  she  has  at  her  command  separate  property  which  can  at*the 
time  be  applied  to  the  payment  of  the  debt:  Edwards  and  Wife  v. 
Martyn  (1) ;  Ivens  v.  BuUer  and  Wife,  (2)  Lord  Campbell,  in  the 
last-mentioned  case,  says :  ''  The  Court  of  Exchequer  has  said  (3) 
that  she  is  entitled  to  be  discharged  only  when  taken  with  her 
husband*  I  cannot  accede  to  that  doctrine,  because  it  seems  to 
me  to  be  quite  immaterial  whether  both  are  taken  or  only  the 
wife." 

[WiLLES,  J.  In  Beynon  v.  Jonea  (4),  where  the  action  had 
been  commenced  against  a  feme  sole,  who  married  during  the  pen- 
dency of  it,  and  the  plaintiff  obtained  judgment  against  her  in 
her  name  when  sole,  and  she  had  been  taken  under  a  ecu  sa.  sued 
out  upon  such  judgment,  the  Court  of  Exchequer  refused  to  dis- 
charge her  out  of  custody  on  the  ground  that  she  had  no  separate 
property.] 

The  true  principle  is  that  laid  down  by  the  Court  of  Queen's 
Bench  in  Ivens  .v.  BuUer  and  Wife.  (2) 

[BoTiLL,  C.J.  Here  the  defendant  is  sued  as  a  feme  sole :  she 
has  pleaded  her  coverture ;  and  the  issue  has  been  found  against 
her.] 

She  ought  not  to  be  deprived  of  her  common-law  right  merely 
because  by  some  inadvertence  she  was  not  prepared  at  the  trial  to 
prove  her  plea.    The  certificate  of  her  marriage  is  annexed  to  her 

(1)  17  Q.  B.  693  ;  21L.  J.  (Q.B.)  86.  (8)  In  Larlcm  v.  ManhjM,  4  Ex.  804. 

(2)  26  L.  J,  (Q.B.)  146.  (4)  15  M.  &  W.  566. 
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afiSdavit ;  and  there  is  also  the  affidavit  of  one  who  was  witness  to        1867 
the  marriage.  Foolb 

[WiLLES,  J.  Since  the  1  &  2  Vict  c.  110,  s,  101,  there  has  oahtog. 
been  no  difficulty  in  obtaining  the  discharge  of  a  married  woman, 
without  having  recourse  to  this  summary  proceeding.  In  Moses  v. 
Bichardson  (1),  the  defendant,  a  married  woman  at  the  time  when 
the  action  was  brought,  being  sued  as  a  feme  sola,  liad  suffered 
judgment  to  go  by  default,  and  had  been  taken  in  execution :  and, 
upon  a  motion  to  discharge  her.  Lord  Tenterden  said  :  "  The  de- 
fendant ought  not  to  have  suffered  the  plaintiff  to  incur  the 
expense  of  executing  a  writ  of  inquiry.  She  must  be  left  to  her 
writ  of  error."] 

H.  James  was  not  called  upon  to  support  the  rule. 

BoviLL,  G  J.  Upon  the  fajcts  now  presented  to  us^  and  which 
were  not  before  my  Brother  Keating  or  my  Brother  Byles,  it 
appears  to  me  that  there  is  no  ground  for  the  discharge  of  the 
defendant,  and  that  the  rule  to  rescind  my  Brother  Byles's  order 
should  consequently  be  made  absolute.  The  action  was  brought 
against  the  defendant  as  a  feme  sole.  She  pleaded  her  coverture  ; 
and  the  issue  on  that  plea  has  been  found  against  hor.  Under 
these  circumstances,  I  am  of  opinion  that  we  ought  not  to 
discharge  her. 

WiLLES,  J.  I  am  of  the  same  opinion.  If  the  defendant  has 
any  remedy,  it  is  that  pointed  out  by  Lord  Ttnterden  in  Moses  y, 
Bichardson.  (1)  I  do  not  say  that  it  is  not  within  the  discretion 
of  the  Court  to  do  that  compendiously  which  might  be  done  by 
the  course  suggested,  in  the  same  way  as  they  will  set  aside  an 
outlawry  upon  the  terms  of  payment  of  all  the  costs  which  the 
plaintiff  has  been  put  to  by  the  proceedings.  This,  however,  is  not 
an  application  to  the  equitable  discretion  of  the  Court :  it  is  an  abso- 
lute claim  by  the  defendant  as  matter  of  right  to  be  discharged  as 
a  married  woman.  There  is  no  case  where  that  has  been  allowed, 
except  where  she  has  been  sued  with  her  hushund,  I  do  not  say 
the  Court  could  not  do  so  if  a  proper  case  for  the  exercise  of  the 
power  were  presented  to  them.     But  there  is  no  authority  for 

(1)  8  R  &  C.  421. 
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1867  extending  it  to  the  case  of  one  sued  as  a  feme  sole  suffering  judg- 
Pools  ment  by  default,  or  to  the  case  of  a  married  woman  who  has 
Oanniko  plefl'ded  her  coverture,  and  has  allowed  the  verdict  to  go  against 
her  on  the  trial  of  that  issue,  and  so  has  created  a  sort  of  estoppel 
of  the  advantage  of  which  it  would  be  unjust  to  deprive  the  creditor, 
without  at  least  indemnifying  him  against  the  costs  which  he 
has  been  unnecessarily  put  to.  I  see  no  reason  in  this  case  for 
creating  a  precedent. 

Keating,  J.  I  am  of  the  same  opinion.  This  is  an  application 
for  the  discharge  of  the  defendant  £rom  custody  under  an  execution 
in  an  action  in  which  she,  being  sued  as  a  feme  sole,  has  pleaded 
her  coverture,  and  has  had  the  plea  found  against  her.  She  comes 
to  ask  for  her  discharge  on  the  ground  that  she  is  that  which  by 
the  judgment  of  the  Court  she  is  pronounced  not  to  be. 

MoKTAGtJE  Smith,  J.,  concurred. 

BvJe  ahsoliUe. 

Attorneys  for  plaintiiBT:  Francis  &  Bosanquet. 
Attorney  for  defendant :  W.  E,  (hotly. 


Jan.  23.  Ex  parte  DARVILLE. 

Attorney — Articles  of  Clerkship-^Inrolfnent  nunc  pro  tunc. 

The  Court  will  only  permit  articles  of  clerkship  to  be  inrolled  nunc  pro  tunc, 
and  the  service  thereunder  to  be  computed  from  the  date  of  their  execution  (the 
duty  and  penalty  under  19  &  20  Vict.  c.  81,  s.  3,  being  paid),  where  the  omission 
to  stamp  them  at  the  proper  time  has  been  the  result  of  some  accident  or  unfore- 
seen circumstance.  The  mere  disappointment  of  some  vague  hope  or  expectation 
of  obtaining  the  means  of  paying  the  duty  in  time  will  not  be  received  as  an 
excuse  for  a  non-compliance  with  the  statute. 

Oarth,  Q.C.  (Marfan  Hotcard  with  him),  moved  that  the  appli- 
cant, Thomas  Henry  Darville,  be  at  liberty  to  inrol  the  articles  of 
clerkship  entered  into  between  Mr.  W.  H.  Barber  and  himself, 
bearing  date  the  iJ7th  of  October,  1856,  nunc  pro  tunc,  and  that 
the  service  of  the  applicant  thereunder  be  computed  from  the  date 
of  the  execution  of  the  articles. 
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The  affidavit  of  Mr.  DarviUe  was  in  substance  as  follows : — ^That  I867 
in  1842  he  became  clerk  to  one  Bedford,  an  attorney ;  that,  in  ~Ei  parth 
April,  1856,  he  became  managing-clerk  to  Mr.  Barber ;  that,  on  i^a"^'"'^*^- 
the  27th  of  October,  1856,  he  entered  into  articles  of  clerkship  with 
Barber  for  five  years,  and  duly  served  him  during  that  term ;  that, 
prior  to  his  entering  into  the  articles,  his  wife's  mother  had  taken 
proceedings  in  Chancery  against  the  executors  and  trustees  of  her 
grandfather's  will,  which,  if  successful,  would  have  placed  about 
500Z.  at  his  mother-in-law's  disposal,  out  of  which  she  promised  to 
give  him,  in  consideration  of  services  he  had  rendered  her,  a  sum  of 
lOOZ.,  to  enable  him  to  stamp  his  articles,  but  that,  the  suit  termi- 
nating adversely,  he  failed  to  obtain  the  100?.,  and  was  in  conse- 
quence unable  during  the  first  six  months  after  the  execution  of 
the  articles  to  pay  the  stamp-duty  of  801.  thereon ;  that  he  then 
arranged  with  Barber  to  pay  the  duty  out  of  the  salary  of  250?.  per 
annum  which  Barber  had  engaged  to  allow  him,  but  that,  although 
Barber  had  retained  more  than  sufficient  of  the  salary  to  do  so, 
and  had  been  repeatedly  urged  to  perform  his  promise,  he  neg- 
lected to  do  so,  and  the  articles  expired  without  having  been 
stamped ;  that,  at  the  expiration  of  the  five  years.  Barber  was 
indebted  to  him  in  the  sum  of  150Z.,  which  is  still  unpaid.  Barber 
having,  in  October,  1862,  left  London,  in  difficulties ;  that  from 
February,  1862,  when  he  left  Barber's  service,  he  had  been  em- 
ployed by  several  attorneys,  whose  names  were  mentioned,  in  the 
capacity  of  managing-clerk,  but  that,  in  consequence  of  his  having 
to  contribute  to  the  support  of  his  own  and  his  wife's  relatives,  he 
had  been  unable  until  the  present  time  to  obtain  the  necessary 
means  for  stamping  his  articles  and  paying  the  penalty ;  that  the 
omission  to  stamp  the  articles  arose  imder  the  circumstances 
before  stated,  the  applicant  fully  believing  that  within  the  first  six 
months  of  the  term  he  should  have  obtained  the  means  for  so 
doing  from  his  mother-in-law,  and  thereafter  that  Barber  would 
have  performed  his  promise ;  that  he  had  been  in  the  iminterrupted 
practice  of  the  profession  for  twenty-four  years,  for  sixteen  of  which 
he  had  acted  as  managing-clerk ;  that  he  had  obtained  the  per- 
mission of  the  Lords  of  the  Treasury  to  stamp  the  articles  on 
payment  of  the  duty  (80Z.)  and  a  penalty  of  502.,  which  sums  he 
had  paid  on  the  18th  instant,  and  the  articles  were  then  duly 
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1867  stamped ;  that  he  had  filed  with  the  proper  officer  of  the  Conrt  an 
Ex  FABTs  affidavit  of  the  due  execution  of  the  articles ;  and  that  he  did  not 
Vasvtua  Qjy^Y  into  the  articles^  or  refrain  from  stamping  them  at  the  pro- 
per time,  with  any  fraudulent  design,  or  as  a  mere  matter  of  specu- 
lation,  but  in  perfect  good  faith,  and  with  the  full  intention  of 
paying,  and  a  full  and  confident  belief  and  expectation  of  being 
able  to  pay  the  duty  within  the  proper  time.  There  were  also 
affidavits  by  the  several  attorneys  whom  the  applicant  had  served, 
all  bearing  the  strongest  testimony  as  to  his  integrity  and  skill  in 
his  profession. 

It  was  contended  that  the  affidavit  of  Mr.  Darville  sufficiently 
disclosed  such  a  disappointment  of  just  and  reasonable  expecta- 
tions as  to  bring  his  case  within  the  principle  of  the  decisions  in 
Ex  parte  Bishop  (1),  Ex  parte  Breden  (2),  and  Ex  parte  Jones.  (3) 

BoYiLL,  G.J.  The  affidavit  of  Mr.  Darville  satisfies  my  mind  that 
there  was  a  bona  fide  intention  on  his  part  when  he  entered  into 
the  articles  with  Mr.  Barber  that  the  stamp-duty  should  be  paid 
within  the  proper  period ;  and  that  that  intention  was  frustrated  by 
circumstances  which  he  could  not  at  the  time  foresee  or  control. 
Whether  or  not  the  fact  of  his  having  relied  on  the  chanoe  of 
obtaining  the  money  &om  the  result  of  the  Chancery  suit  referred 
to,  would  have  been  sufficient  of  itseK  to  warrant  us  in  granting 
this  application,  it  is  unnecessary  to  say.  But  it  appears  that  this 
gentleman  had  made  an  arrangement  with  Barber  under  which  a 
portion  of  his  salary  was  retained  by  that  person  to  pay  the  stamp- 
duty,  and  that,  when  Barber  left  London  in  1862, — ^up  to  which 
time  Mr.  Darville  cpntinued  in  his  service, — there  were  ample 
funds  for  that  purpose  in  his  hands  belonging  to  Mr.  Darville. 
The  testimonials  which  have  been  furnished  by  several  attorneys 
of  the  highest  respectability,  as  to  his  qualifications  and  his  con- 
duct whilst  in  their  respective  services,  are  also  well  worthy  of 
attention.  AU  the  circumstances  considered,  I  think  Mr.  Darville 
has  abundantly  shewn  that  he  had  a  bona  fide  intention  to  comply 
with  all  the  requirements  of  the  statute,  and  did  not  rashly  specu- 

(1)  9  C.  B.  (N.S.)  150 ;  30  L.  J.  (C.P.)  48. 

(2)  12  C.  B.  (N.8.)  351 ;  31  L.  J.  (C.P.)  321. 

(3)  U  C.  B,  (N.a)  301. 
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late  or  mean  to  delay  the  payment  of  the  duty,  and  that  there  was        ise? 
that  sort  of  emergency  and  failure  of  just  and  reasonable  expecta-     Expabtb" 
tions  which  fairly  bring  him  within  the  rule  which  the  Court  has    ^^*^^^^* 
usually  acted  upon  in  these  cases.    I  therefore  think  that  Mr. 
Darville's  service  under  the  articles  should  at  all  events  be  allowed 
to  be  computed  from  the  time  when  sufficient  money  belonging  to 
him  was  actually  in  the  hands  of  Barber. 

WiLLES,  Btles,  and  Keating,  JJ.,  concurred. 

Bale  gromted. 
Attorney  for  applicant:  /.  jB.  L.  Wdmidey. 


DERBY  v.  HUMBER.  /a^  28. 

CoMtructUm — ApprentieeMhip  Deed^-Complianee  toith  Condition, 

A  deed  of  apprentioeship  contained  a  provision  that,  in  the  event  of  the  fsiilare 
of  the  health  of  the  apprentice,  so  as  to  incapacitate  him  from  following  the 
profession  of  a  civil  engineer,  before  the  1st  of  April,  1866,  the  master  should 
refund  to  the  father  50^.  of  the  premium  ;  it  being  agreed  that  the  production 
at  any  time  before  that  day  of  a  certificate  signed  by  two  duly-qualified  medical 
men,  testifying  as  to  the  fact,  should  be  conclusive  evidence  that  the  health  of 
the  apprentice  had  failed,  so  as  to  incapacitate  him  from  following  his  profession. 
The  health  of  the  apprentice  failed,  and  he  died  on  the  4th  of  August^  1865. 
On  the  28th  of  March,  1866,  the  defendant  (the  master)  was  served  with  a  certi- 
ficate in  the  terms  of  the  condition,  dated  the  24th  of  March,  but  referring  to  the 
state  of  health  of  the  apprentice  in  June,  1865 : — 

Held,  that  the  certificate  was  a  sufficient  compliance  with  the  condition  to 
entitle  the  father  to  recover  the  502. 

The  following  case  was  stated  by  the  judge  of  the  Westminster 
county-court,  for  the  opinion  of  this  Court : — 

1.  This  was  an  action  brought  to  recover  the  sum  of  50Z.,  alleged 
to  be  due  to  the  plaintiiBT  from  the  defendant,  a  civil  engineer,  imder 
a  covenant  in  an  indenture  of  apprenticeship  made  the  6th  of  May, 
1865,  between  the  defendant  of  the  one  part  and  the  plaintiff  and 
James  Derby  (son  of  the  plaintiflf)  of  the  other  part,  whereby 
James  Derby  was  apprenticed  to  the  defendant  as  clerk,  to  be  in- 
structed in  the  practice  and  profession  of  a  civil  engineer  for  three 
years  from  the  1st  of  April,  1865. 
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1867  2.  The  indenture  contained  the  following  covenant : — "  And  the 

Dehbt  said  William  Humber  (the  defendant)  further  agrees,  that,  in  the 
UuMBEB.  event  of  the  health  of  the  said  James  Derby  fsdUng,  so  as  to 
incapacitate  him  from  following  the  said  profession  of  a  civil 
engineer,  before  the  1st  of  April,  1866,  he  the  said  W.  Humber 
wUl  refund  and  pay  over  to  the  said  J.  T.  Derby  (the  plaintiff) 
the  sum  of  501. ;  in  such  case  the  indentures  to  become  cancelled 
and  null  and  void  as  and  between  the  said  parties ;  it  being  under- 
stood and  agreed  between  the  parties  hereto  that  the  production  by 
the  said  J.  T.  Derby,  his  executors  or  administrators,  to  the  said 
W.  Humber,  at  any  time  before  the  said  Ist  of  April,  1866,  of  a 
certificate  signed  by  two  duly-qualified  medical  gentlemen,  testify- 
ing as  to  the  fact,  shall  be  conclusive  evidence  that  the  health  of 
the  said  James  Derby  has  &iled,  so  as  to  incapacitate  him  firom 
following  the  said  profession  of  a  civil  engineer." 

3.  In  consequence  of  illness,  James  Derby  ceased  to  attend  the 
defendant's  office  on  the  8th  of  May,  1865. 

4.  On  the  24th  of  May,  1865,  the  plaintiff  wrote  a  letter  to  the 
defendant,  informing  him  of  the  illness  of  James  Derby,  and 
trusting  that  in  a  few  days  he  would  be  able  to  resume  his  duties 
again. 

5.  On  the  26th  of  June,  1865,  the  defendant  received  a  further 
letter  from  the  plaintiff,  stating  that  James  Derby  was  much 
better,  and  trusting  that  he  would  continue  to  improve,  &c. 

6.  James  Derby  died  on  the  4th  of  August,  1865,  and  the 
plaintiff  informed  the  defendant  of  his  death  by  a  letter  dated  the 
14th,  wherein  he  asked  the  defendant  to  name  an  early  day  to 
settle  the  matters,  as  provided  for  in  the  articles  of  apprentice- 
ship. In  reply  to  that  letter,  the  defendant  wrote  on  the  7th  of 
September,  promising  to  appoint  an  early  meeting  on  his  return 
to  town. 

7.  On  the  28th  of  March,  1866,  the  defendant  received  &om  the 
plaintiff  the  following  certificate  of  two  duly-qualified  medical  men, 
within  the  meaning  of  the  indenture : — 

"  We  hereby  certify  that  we  saw,  in  consultation,  James  Derby 
on  or  about  the  11th  of  June,  1865 ;  that  he  was  then  suffering 
from  diseased  heart  and  dropsy;  and  that  his  health  had  then 
failed,  so  as  permanently  to  incapacitate  him  from  following  the 
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profession  of  a  civil  engineer,  and  from  carrying  out  his  apprentice-        1867 
ship  under  an  indenture  made   the  6th  of  May,  1865,  between       Debby 
W.  Humber  of  the  one  part,  and  James  Thomas  Derby  and  the     humbeb. 
said  James  Derby,  his  son,  of  the  other  part.    Dated,  &c. 

"EobertQuain,  M.D. 

"  George  E.  Arnold,  M.RC.S." 

This  certificate  was  not  made  or  written  until  the  24th  of  March, 
1866,  and  was  not  produced  to  the  defendant  until  the  28th  of 
March,  1866. 

8.  The  defendant  received  from  the  plaintiflf  on  the  same  day 
for  the  first  time,  a  formal  demand  of  the  sum  of  50Z.,  but  the 
defendant  refused  to  pay  it,  and  it  remains  unpaid. 

The  questions  for  the  opinion  of  the  Court  were :  First,  whether 
the  death  of  James  Derby  put  an  end  to  the  indenture  and  all 
covenants  and  agreements  therein  contained  ;  secondly,  whether  it 
was  necessary  that  a  notice  of  James  Derby's  incapacity,  and  the 
plaintiff's  intention  to  avail  himself  of  the  stipulation  in  the  inden- 
ture, together  with  a  proper  medical  certificate  according  to  the 
agreement,  should  be  served  upon  the  defendant  previously  to  the 
death  of  James  Derby ;  thirdly,  whether  the  said  certificate  of  two 
medical  men  was  admissible  in  evidence,  inasmuch  as  it  was  made 
after  the  death  of  James  Derby ;  fourthly,  whether  the  agreement 
to  accept  a  certificate  as  evidence  of  the  sickness  and  incapacity  of 
James  Derby  was  or  was  not  determined  by  his  death,  or  was  any 
longer  binding  upon  the  defendant;  fifthly,  whether,  under  the 
circumstances  of  the  case,  the  plaintiff  was  entitled  to  a  return 
by  the  defendant  of  the  said  sum  of  501. 

Bosanquety  for  the  defendant,  contended  that  the  conditions  which 
were  to  entitle  the  plaintiff  to  a  return  of  the  50Z.,  viz.  the  failure 
of  the  health  of  James  Derby,  and  the  production  of  the  certificate 
of  two  duly-qualified  medical  men,  had  not  been  complied  with, 
inasmuch  as  the  death  of  James  Derby  had  occurred  before  the 
plaintiff  had  exercised  the  option  given  him  by  the  deed. 

[BoviLL,  C.J.  The  certificate  is  only  evidence  of  the  fact  of 
the  failure  of  health  of  the  apprentice.    Suppose  he  had  not  died  ?] 

In  that  case  it  must  be  conceded  that  the  medical  certificate 
would  have  been  conclusive  evidence,     Down  to  the  time  of  his 

Vol.  n.  Y  2 
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1867       death,  the  father  was  insisting  that  his  son  should  continue  in  the 
Djbbt      service  of  the  defendant. 

HuMEB.         [Montague  Smith,  J.    Has  not  everything  happened  to  entitle 
the  plaintiff  to  recover  back  the  50?.,  and  something  more  also  ?] 

The  certificate  of  failure  of  health  should  have  preceded  the 
death ;  the  plaintiff  was  not  entitled  to  put  an  end  to  the  service 
under  the  indenture  after  the  happening  of  that  event. 
Baymond,  contra,  was  not  called  upon. 

BoviLL,  C.J.  The  question  in  this  case  turns  upon  the  construc- 
tion of  an  apprentice  deed  which  contains  a  special  provision  that, 
in  the  event  of  the  health  of  the  apprentice  failing,  so  as  to  inca- 
pacitate him  from  following  the  profession  of  a  civil  engineer, 
before  the  Ist  of  April,  1866,  the  master  would  refund  50/.  of 
the  premium ;  it  being  agreed  between  the  parties  that  the  pro- 
duction at  any  time  before  that  day  of  a  certificate  signed  by  two 
duly-qualified  medical  men,  testifying  as  to  the  fact,  should  be 
conclusive  evidence  that  the  health  of  the  apprentice  had  failed,  so 
as  to  incapacitate  him.  The  matter  of  fact  upon  which  the  return 
of  the  money  was  to  depend,  was,  the  failure  of  the  apprentice's 
capacity  to  continue  in  the  service  before  April,  1866.  There  was 
abundant  evidence  of  that  here :  his  death  was  pregnant  evidence 
of  that  The  certificate  of  the  medical  men  was  to  be  conclusive 
proof.  The  incapacity  of  the  party  having  occurred  long  before 
the  1st  of  April,  1866,  a  certificate  of  two  duly-qualified  medical 
men  was  signed  and  sent  to  the  defendant  after  the  death  of  the 
apprentice.  I  am  of  opinion  that  that  was  a  sufficient  compliance 
with  the  provisions  of  the  deed,  and  that  the  decision  of  the  judge 
holding  that  the  plaintiff  was  entitled  to  recover  should  be  affirmed, 
with  costs. 

WiLLEs,  Keating,  and  Montague  Smith,  JJ.,  concurred. 

Judgment  for  the  plaintiff. 

Attorney  for  plaintiff:  Helsham. 
Attorneys  for  defendant :  Eore  &  Sons. 
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ANDREW  AND  Wife  v.  PELL.  1867 

•Tan.  29. 
PrcBctioe — Inspection  of  Documents  at  Common  Law — Auents  to  a  Deed  under  the 

192fk2  section  of  the  Bankruptcy  Act,  1861  (24  &  25  Fict.  c.  134). 


A  creditor  has  a  right  to  demand  inspection  at  common  law  of  the  written 
assents  to  a  deed  under  the  192nd  section  of  the  Bankruptcy  Act,  1861 ;  they 
heing  hy  virtue  of  the  statute  part  of  the  deed  itself. 

The  defendant's  goods  having  been  seized  by  the  sheriff  under  a 
writ  of  fi.  fa.  at  the  suit  of  the  plaintiffs,  a  claim  was  made  on  behalf 
of  the  trustees  under  a  deed  of  inspectorship  executed  by  the  defen- 
dant under  the  192nd  section  of  the  Bankruptcy  Act,  1861,  24  & 
25  Vict.  c.  134,  and  an  issue  was  directed. 

On  the  10th  of  December,  1866,  Willes,  J.,  made  an  order 
that  the  trustees  should,  within  forty -eight  hours  from  the 
service  thereof,  produce  for  the  inspection  of  the  plaintiffs  or 
their  attorneys  or  agents  the  several  written  assents  alleged 
to  have  been  given  by  the  creditors  of  the  defendant  to  the 
above-mentioned  deed.  On  the  hearing  of  a  previous  summons 
to  amend  the  issue,  Martin,  B.,  had  been  asked  to  make  it  part 
of  his  order  that  such  inspection  should  be  granted,  but  he  refused 
to  do  so. 

The  order  of  Willes,  J.,  of  the  10th  of  December  not  having 
.  been  complied  with,  he,  on  the  18th,  made  a  further  order  that 
the  trustees  be  precluded  at  the  trial  from  giving  any  evi- 
dence in  support  of  or  setting  up  the  deed  of  inspectorship 
unless  the  first-mentioned  order  was  complied  with  within  four 
days. 

Beresford  now  moved  to  rescind  the  order  for  inspection,  on  the 
ground  that  it  was  calling  upon  the  trustees  to  disclose  part  of 
their  case. 

Willes,  J.  The  application  was  for  inspection  at  common  law, 
and  not  under  the  14  &  15  Vict  c.  99,  s.  6.  As  the  Bankruptcy 
Act  makes  the  assents    in   a  given   event   binding  on  all  the 
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1867        creditors,  the  plaintiffs  have   clearly  as  much  right  to  inspect 
AiTOBBw     them  as  they  have  to  inspect  the  deed  itself.    The  assents  are 
Pelu       ^^  effect  part  of  the  deed.    The  matter  is  perfectly  free  from 
doubt. 

BoviLL,  C.J.,  and  Keating  and  MoNTAauE  Smith,  JJ.,  con- 
curred. 

BAJtle  refused. 

Attorneys  for  the  trustees :  Hlmslie,  Forsyth,  &  Sedgwick. 


Jan,  29.  NASH  v.  DICKENSON. 

Sheriff — Poundage  and  Fees — What  amounts  to  a  Levy  under  a  Writ  <^fi,fa. 

y  A  sherifif's  officer  went  with  a  warrant  to  the  defendant's  premises  for  the 

^|f^  purpose  of  levying  under  a  fi.  fa.,  and,  without  saying  or  doing  anything  more, 

f  produced  the  warrant  and  demanded  the  deht  and  costs,  together  with  poundage 

and  expenses  of  levy.    The  money  was  paid  under  protest : — 

Etld^  that  this  did  not  amount  to  a  levy,  so  as  to  entitle  the  sheriff  to  poundage 
or  the  officer  to  fees. 

A  WRIT  of  fi.  fa.  having  heen  issued  against  the  defendant  in  this 
action,  an  officer  of  the  sheriff  of  Surrey  went  with  a  warrant  to 
the  defendant's  premises  in  Southwark  for  the  purpose  of  levying. 
The  lower  part  of  the  premises  (the  defendant  being  tenant  of  the 
whole)  consisted  of  a  passage,  in  which  were  some  oil-cloth  and  fix- 
tures belonging  to  the  defendant.  In  this  passage  were  two  doors, 
one  on  the  side  leading  to  a  shop  occupied  by  a  jeweller,  the  other 
at  the  end  leading  to  the  defendant's  counting-house.  When  the 
officer  got  there,  the  outer  door  was  open,  but  the  counting-house 
door  was  locked ;  and  he  was  met  in  the  passage  by  a  clerk  of  the 
defendant's  attorney,  who  was  prepared  to  pay  the  debt  and  costs, 
but  who  did  not  appear  to  have  tendered  the  money.  The  defen- 
dant then  came  in,  and,  causing  the  door  to  be  opened,  invited  the 
officer  into  the  counting-house.  Having  entered,  the  officer  pro- 
duced the  warrant,  and,  without  saying  or  doing  anything  more, 
at  the  defendant's  request  made  out  an  account  of  what  he  claimed 
for  debt  and  expenses,  as  follows : — 
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£      8. 

Debt  and  costs 137  15 

Costs  of  execntion    ....  17 

Sheriff's  poundage                        .        .  6  18 

Officer's  fee 11 

Discharge 0    4 

Interest 0    2 

Han  in  possession        ....  0    5 

£147  13 


263 


d. 

1867 

4 
6 
0 

V. 

DioEnamr. 

0 

6 

0 

0 

The  defendant  paid  the  money  under  protest* 

Not.  23,  1866.  Prideaux  obtained  a  rule  calling  upon  the 
sheriff  to  shew  cause  why  he  should  not  refund  to  the  defendant 
or  to  his  attorney  the  several  sums  of  6Z.  188.  for  poundage,  IZ.  1$. 
o£Seer's  fee,  4a.  6d.  discharge,  and  58.  man  in  possession,  the 
amounts  respectively  overcharged  by  his  ofl&cer  for  fees  on  the 
execution  of  the  fi.  &.,  with  costs.  He  submitted  that,  there 
having  been  no  levy,  no  fees  or  poundage  at  all  were  payable,  and 
that,  at  all  events,  the  demand  of  48. 6(2.  for  **  discharge"  was  illep^al 
and  extortionate,  citing  Makers  v.  Lowther.  (1) 

Jan.  29.  Alibctt  shewed  cause.  The  first  question  is,  whether 
there  was  a  seizure  under  the  warrant.  It  is  submitted  that 
there  was.  The  outer  door  being  open,  the  sheriffs  officer  went 
into  the  passage,  which  was  in  the  occupation  of  the  defendant. 

[BoviLL,  CJ.  He  said  nothing,  and  did  nothing.  Does  that 
constitute  such  a  seizure  under  the  fi.  fa.  as  to  entitle  the  sheriff 
to  poundage  ?] 

Swann  v.  Earl  FalmofUh  (2)  shews  that  it  was  such  a  seizure  as 
wonld  render  the  sheriff  liable  in  trespass,  if  unauthorized. 

[BoviLL,  C.  J.  That  was  a  distress  for  rent ;  and  something  was 
done  there:  a  notice  was  left,  intimating  to  the  tenant  that  a 
seizure  had  been  made,  and  that  certain  consequences  would  follow 
if  the  rent  were  not  paid.] 

In  Htdchins  v.  Seott  (3),  the  broker  went  to  the  tenant's  house, 

(1)  11  C.  B.  W8.  (2)  8  B.  &  C.  456. 

(3)  2  M.  &  W.  809. 
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1867       and  pressed  for  payment  of  rent  alleged  to  be  due,  and  31.  3s.  for 

Kasb       expenses  of  the  levy,  but  touched  nothing,  and  made  no  inventory. 

DioKJoraov    ^^®  tenant  paid  him  the  rent  and   expenses  under  protest^  on 

which  the  broker  withdrew.    In  an  action  against  the  landlord  for 

an  excessiye  distress,  it  was  held  that  the  defendant  was  estopped 

from  saying  that  there  had  been  no  actual  distress. 

[BoviLL,  C.J.  What  was  done  there  was  treated  by  both  par- 
ties as  a  distress ;  and  the  landlord  was  held  to  be  estopped  firom 
saying  that  there  had  been  no  distress.] 

So,  here,  the  sheriff  would  be  estopped  from  saying  that  there 
had  been  no  seizure.  There  was  floor-cloth,  and  there  were  other 
fixtures  in  the  passage,  which  might  have  been  taken.  The  officer 
may  seize  a  term  for  years.  (1) 

[fioviLL,  C.  J.  It  is  not  enough  to  shew  that  the  sheriff  would 
be  estopped.  It  must  be  shewn  that  the  defendant  is  estopped 
from  saying  that  there  was  no  seizure.] 

In  Impey's  Sheriff,  6  ed.  120,  treating  of  execution  by  fi.  fa.,  it 
is  said :  *'  By  this  writ  the  sheriff  is  commanded  to  levy  the  debt  of 
the  goods  and  chattels  of  the  defendant,  and  he  is  therefore  indem- 
nified as  far  as  he  acts  necessarily  in  order  to  the  taking  of  the 
goods.  If  he  gets  into  the  house,  the  doors  heing  open,  then  hegine  the 
execution,  for  the  rest  of  the  house  is  only  for  the  protection  of  the 
goods."    The  tender  should  have  been  made  outside  the  house. 

[BoviLL,  C.J.  There  was  no  seizure  in  point  of  fact.  What 
happened  to  make  this  a  constructive  seizure  ?] 

The  officer  went  with  a  warrant  for  the  purpose  of  seizing,  and 
obtained  admittance  to  the  interior  of  the  house.  There  is  no 
magic  in  the  words  "  I  seize." 

[WiLLES,  J.  Nor  is  there  any  reason  for  calling  a  thing  that 
which  it  is  not.  In  Atkinson  on  Sheriff  Law,  3  ed.  181,  the  sheriff 
is  warned  to  seize  only  enough  to  satisfy  the  writ.  (2)  If  the  officer 
enters  the  hall  of  a  house  having  a  warrant  with  him,  what  does 
he  seize  ?] 

All  the  goods  upon  the  premises,  or  at  all  events  so  much  as  will 
suffice  to  satisfy  the  claim  for  debt  and  costs. 

(1)  See  PaZm^'«  Caw,  4  Co.  Rep.  74.      on  the  writ:"    Aldred  v.  CongtatU, 

(2)  *<  His  duty  is  to  seize  such  a  6  Q.B.  at  p.  381 ;  Oawler  v.  ChaplM, 
quantity  of  goods  only  as  are  reasonably      2  Exch.  at  p.  507. 

sufficient  to  satisfy  the  amount  indcnrsed ' 
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Prideaux,  Q.C.,  was  not  called  upon.  1867 

BoviLL,  C.J.  I  think  the  facts  fail  to  shew  a  seizure  under  the  _  v. 
writ.  The  sheriff  should  make  an  actual  seizure.  It  would  be  im- 
posing a  serious  responsibility  upon  him,  if  what  was  done  here 
were  held  to  be  a  sei^sure  of  all  the  goods  upon  the  premises. 
Without  saying  what  is  a  seizure,  it  is  sufficient  to  say  that  there 
has  not  been  enough  done  here  to  constitute  a  seizure.  In  all  the 
cases  of  arrest  upon  a  ca.  sa.,  some  act  has  been  done  towards  the 
restraint  of  the  person  of  the  defendant. 

WiLLES,  Keatino,  and  Montague  Smith,  J  J.,  concurred. 

BiUe  absoltUe. 

Attorney  for  defendant :  John  Biggenden. 
Attorneys  for  sheriff:  AVbott^  Jenkins,  &  AhboU. 


SCOTT,  Public  Officer  of  thb  Union  Bank  of  London  v.  LORD  EBURY      Jan,  14. 

AND  Othebs. 

Principal  and  Agent ;  Baiification  qf  Act  of  Agent — Pubiie  Company ;  Liability 
(^  Pramotenfor  Advances  obtained  on  Account  qf  the  Undertaking. 

One  J.,  acting  as  the  solicitor  and  secretary  of  a  projected  railway  company,  by 
the  authority  of  the  promoters,  and  by  means  of  a  cheque  signed  by  two  of  them, 
obtained  from  the  plaintiff  an  advance  of  500^.,  to  be  applied  in  payment  of 
parliamentary  fees,  upon  an  agreement  expressing  that  it  was  "  to  be  repaid  out  of 
the  calls  on  shares.**  An  act  authorizing  the  construction  of  the  railway  passed, 
the  promoters  being  named  therein  as  the  first  directors  ;  and  at  a  meeting  sub- 
sequently held  the  directors  passed  a  resolution  that  the  acts  of  J.  should  be 
adopted  and  confirmed.  No  shares  were  allotted  or  calls  made,  and  the  under- 
taking was  not  proceeded  with : — 

ffdd^  that  the  advance  was  made  upon  the  personal  responsibility  of  those  who 
signed  the  cheque,  and  that  the  subsequent  adoption  of  their  acts  by  the  directors 
did  not  alter  their  position. 

The  first  count  of  the  declaration  stated,  that,  before  the  making 
of  the  promises  thereinafter  mentioned,  the  defendants  were  the 
directors  of  the  Eickmansworth,  Amersham,  and  Chesham  Bailway 
Company,  which  said  railway  company  were  customers  of  and  had 
an  account  with  the  said  banking  company ;  and,  the  defendants  so 
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1867  being  sach  directors  as  aforesaid,  in  consideration  that  the  said 
gooTT  banking  company  would  allow  them  to  draw  to  the  extent  of 
LoBD  Eburt  lOOOi,  to  be  repaid  oat  of  the  calls  on  shares  in  the  said  railway 
company,  promised  the  said  banking  company  that  they  the  defen- 
dants, so  being  such  directors  as  aforesaid,  would  within  a  reason- 
able time  in  that  behalf  make  calls  on  shares  in  the  said  railway 
company  sufficient  to  repay  to  the  said  banking  company  the  said 
sum  of  lOOOZ.,  and  repay  them  the  said  sum ;  that  the  said  banking 
company  did  allow  the  defendants  to  draw,  and  the  defendants,  so 
being  such  directors  as  aforesaid,  did  draw  to  the  extent  of  1000^. ; 
and  that  all  things  had  happened,  and  all  times  elapsed,  and  all 
conditions  were  fulfilled  to  entitle  the  said  banking  company  to 
have  the  calls  on  the  said  shares  so  made  as  aforesaid,  and  to  be 
paid  the  said  sum  of  lOOOZ.  by  the  defendants ;  yet  that  the  defen- 
dants did  not  nor  would  within  a  reasonable  time  in  that  behalf 
make  calls  on  shares  in  the  said  railway  company  sufficient  to 
repay  the  said  banking  company  the  said  sum  of  10007.,  nor  repay 
them  the  said  sum,  and  the  same  remained  wholly  due  and 
unpaid. 

The  second  count  alleged  the  promise  to  be  that  there  were 
shares  in  the  said  railway  company  on  which  calls  could  be  made 
sufficient  to  repay  the  10002.,  and  that  the  defendants,  so  being 
such  directors  as  aforesaid,  would  within  a  reasonable  time  in  that 
behalf  make  calls  on  the  said  shares  in  the  said  railway  company 
sufficient  to  repay  to  the  said  banking  company  the  said  sum  of 
lOOOZ.,  and  repay  them  the  said  sum :  and  the  breach  alleged  was 
that  the  defendants  did  not  nor  would  within  a  reasonable  time  in 
that  behalf  make  calls  on  shares  in  the  said  railway  company  suffi- 
cient to  repay  the  said  banking  company  the  said  sum  of  lOOOZ., 
nor  repay  the  said  sum  of  lOOOZ.,  and  the  same  remained  wholly 
due  and  unpaid. 

There  was  also  a  count  for  money  lent,  money  paid,  and  money 
found  due  on  accounts  stated. 

The  defendants  pleaded, — first,  to  the  first  and  second  counts,  that 
they  did  not  promise  as  alleged,— secondly,  to  the  same  counts, 
that  the  banking  company  did  not  allow  the  defendants  to  draw, 
nor  did  the  defendants  draw  to  the  said  extent  as  in  those  counts 
respectively  alleged, — thirdly,  to  the  fijst  count,  that  there  were  no 
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shares  in  the  said  railway  company  which  had  been  issued  to  and        i^? 
were  then  held  by  shareholders  therein  upon  which  shares  calls       s^jott 
could  be  made  for  repaying  the  said  sum  to  the  said  banking  com-  i^^  Emm, 
pany, — ^fourthly,  to  the  first  count,  that  they  did  within  a  reason- 
able time  in  that  behalf  make  calls  upon  all  the  shares  in  the  said 
railway  company  which  had  been  issued  to  and  were  then  held  by 
shareholders  therein,  to  the  full  amount  and  extent  which  they  as 
such  directors  were  by  law  authorized  and  entitled  to  do,  but  that 
they  did  not  obtain  by  means  of  such  calls,  and  had  not,  any  funds 
out  of  which  they  were  able  to  repay  to  the  said  banking  company 
the  said  lOOOZ.  or  any  part  thereof, — fifthly,  to  the  last  count, 
neyer  indebted.    Issue  thereon. 

At  the  trial  before  Willes,  J.,  at  the  last  Surrey  assizes,  it 
appeared  that  the  action  was  brought  by  the  plaintiff,  one  of  the 
public  officers  of  the  Union  Bank  of  London,  to  recover  from  the 
defendants  a  sum  of  500Z.  alleged  to  have  been  advanced  for  their 
use  under  the  following  circumstances : — In  the  year  1861,  the  de* 
fondants.  Lord  Ebury,  the  Hon.  B.  A.  Capel,  Colonel  Elsey,  and 
Hessra  Dillon  and  Gary,  were  promoting  a  bill  in  parliament  for 
the  construction  of  a  railway  from  Bickmansworth,  in  Hertford- 
shire, to  Amersham  and  Chesham,  in  the  county  of  Bucks,  to  be 
<»Jled  **  The  Bickmansworth,  Amersham,  and  Chesham  Bailway/ 
through  one  Jeyes,  their  agent  and  solicitor.  The  proposed  line  was 
to  be  an  extensiom  of  the  Watford  and  Bickmansworth  railway ^  at  a 
meeting  of  the  directors  of  which  railway  on  the  11th  of  November 
in  that  year  (the  directors  present  being,  with  the  exception  of 
Colonel  Elsey,  the  now  defendants  and  a  Mr.  Warwick),  it  wua 
resolved  *^  that  it  is  very  desirable  that  the  line  from  Bickmans- 
worth to  Chesham  be  carried  out»  and  that  the  following  gentle- 
men (naming  the  five  defendants)'  be  the  first  promoters,  in  con- 
junction with  the  London  and  North  Western  Bailway  Company, 
with  power  to  add  to  their  number ;  and  that  the  solicitor  (Jeyes) 
be  and  is  hereby  instructed  to  take  all  necessary  steps  for  obtaining 
acts  of  parliament  for  carrying  out  both  these  undertakings."  In 
June,  1862,  the  bill  for  the  construction  of  the  Bickmansworth, 
Amersham,  and  Chesham  railway  being  ready  for  the  third  reading, 
and  for  the  Boyal  assent,  and  money  being  wanted  for  pay- 
ment of  the  House  fees,  Jeyes,  by  the  authority,  as  he  stated,  of 
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1.SG7  the  defendants,  or  at  all  events  of  two  of  them,  yiz.  Gapel  and  Gary, 
Scott  applied  to  the  Union  Bank  for  permission  to  draw  on  them  to  the 
LoDD  Kburt.  ^2ctent  of  lOOOZ.  The  bank  assented  to  the  proposal,  but  required 
Jeyes  to  give  them  a  letter  embodying  the  request.  This  he  engaged 
to  do,  and  a  cheque  for  500Z.,  headed  '^  Bickmansworth,  Amersham, 
and  Chesham  Eailway,"  expressed  to  be  for  "  Parliamentary  ex- 
penses :  House  fees,"  was  drawn  and  signed  by  Capel  and  Gary,  and 
countersigned  by  Jeyes  as  secretary.  The  cheque  was  dated  the 
30th  of  June,  1862,  but  was  not  presented  until  the  10th  of  July, 
when  the  money  was  obtained,  and  applied  in  payment  of  the 
necessary  fees.  The  bill  received  the  Eoyal  assent  on  the  17th  of 
July,  1862  (25  &  26  Vict.  c.  Ixxi),  and  the  defendants  were  by 
s.  12  named  as  the  first  directors  of  the  company.  On  the  1st  of 
August,  1862,  in  pursuance  of  his  promise  to  the  manager  of  the 
bank,  Jeyes  addressed  a  letter  to  him,  as  follows : — "  I  have  to 
request  that  you  will  allow  the  directors  of  the  Bickmansworth, 
Amersham,  and  Chesham  railway  to  draw  to  the  extent  of  lOOOZ., 
to  be  repaid  out  of  the  calls  on  shares."  The  lOOOt  was  placed  to 
the  credit  of  the  railway  in  an  account  in  the  bank  books  headed 
"Bickmansworth,  Amersham,  and  Chesham  Bailway;**  but  no 
more  than  500 1  of  it  was  ever  drawn  for. 

A  minute  of  the  24th  of  October,  1862,  was  put  in,  to  the  follow- 
ing effect : — "  Mr.  Jeyes  having  stated  generally  what  had  been 
done,  and  that  the  act  of  incorporation  had  received  the  Boyal 
assent  on  the  17th  of  July,  1862,  Besolved  that*  the 'proceed- 
ings connected  ^th  the  application  to  parliament  and  other- 
wise on  behalf  of  the  company  by  Mr.  Jeyes,  be  adopted  and 
confirmed." 

By  a  resolution  of  the  directors  of  the  20th  of  November,  1863, 
Jeyes  ceased  to  act  as  secretary,  and  at  his  suggestion  one  Oliphant 
was  appointed  secretary  in  his  stead.  Jeyes,  however,  continued 
for  some  time  longer  to  act  as  solicitor  for  the  company. 

The  act  of  parliament  contained  the  usual  clause  (s.  58)  pro- 
viding that  "the  expenses,  costs,  and  charges  of  obtaining  and 
passing  the  act,  and  incidental  and  preparatory  thereto,  shall  be 
paid  by  the  company." 

No  shares  were  ever  allotted  or  calls  made,  and  the  undertaking 
was  not  proceeded  with,  though  an  act  hiad  been  obtained  (28  &  29 
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Yict  c  cxlvii)  for  extending  the  time  for  completing  the  line, 
which  time  had  not  yet  expired. 

An  account  was  afterwards  (June  30, 1864),  sent  in  by  the  bank 
to  the  company,  which  was  headed :  "  Bickmansworth  and  Amer- 
fiham  Railway  Company,  in  account  with  the  Union  Bank  of 
London,"  and  in  which  the  company  was  debited  with  the  sum  in 
question,  and  interest ;  and  in  1865,  the  bank  brought  an  action 
against  the  company,  in  which  a  judgment  was  obtained  and  an 
elegit  issued ;  but  no  fruits  were  obtained. 

On  the  part  of  the  defendants,  it  was  contended  that  the  advance 
obtained  from  the  bank  was  not  a  loan  to  the  directors  personally, 
but  a  loan  to  the  company,  to  be  repaid  out  of  the  funds  of  the 
company,  when  fninlg  should  be  obtained  by  means  of  calls ;  and 
that  the  aubaequent  ratification  by  the  company  of  the  act  of  Jeyes 
in  obtaining  the  advance  at  aU  events  transferred  the  liability  to 
them. 

For  the  plaintiff,  it  was  contended,  that  the  money  having  been 
obtained  before  the  act  for  incorporating  the  company  had  passed, 
no  one  but  the  promoters  who  actually  borrowed  the  money  could 
be  liable;  and  that  no  subsequent  ratification  by  the  company 
could  alter  their  position. 

His  lordship  ruled  that  the  money  was  borrowed  upon  the  terms 
of  the  letter  of  the  1st  of  August,  1862,  and  that  there  wa^  at  aO 
erents  a  case  as  against  the  two  directors  who  signed  the  cheque, — 
Capel  and  Gary.  It  was,  however,  conceded  on  the  part  of  the 
defendants,  that,  if  any  of  them  were  liable  for  the  advance  in 
question,  they  were  all  to  be  considered  liable  except  Colonel  Elsey, 
as  to  whom  tlie  case  was  not  pressed ;  he  never  having  acted  as  a 
director,  biit  merely  having  permitted  his  name  to  remain  in  the 
bill  before  parliament,  in  order  to  prevent  the  expense  and  delay 
which  would  have  been  occasioned  by  its  withdrawal  at  that 
stage. 

The  learned  judge  thereupon  made  an  order,  striking  the  name 
of  CJolonel  Elsey  out  of  the  record ;  and  he  directed  a  verdict  to 
be  entered  for  the  plaintiff  as  against  all  the  other  defendants,  for 
5007.  and  interest,  :m  agreed,  reserving  leave  to  them  to  move  to 
enter  the  verdict  for  them  on  the  grounds  that  the  letter  of  the 
1st  of  August,  1S62,  did  not  amount  to  a  warranty  that  the  money 
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1807       should  be  repaid  at  all  events,  and  that  the  subsequent  ratifica- 
^(xyrr      ^^^^  ^7  '^^  company  of  the  act  of  Jeyes,  transferred  the  obligation* 
,      ^         to  them, — ^the  CSourt  to  draw  inferences  of  fact. 

Not.  7, 1866.  /.  Brown,  Q.O.,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendants,  on  the  grounds  that  the  letter  of  the 
1st  of  August^  1862,  on  which  the  plaintijBT  sued,  was  not  a  personal 
contract  by  the  defendants,  but  was  a  contract  of  the  company  of 
which  they  were  the  directors,  or  at  all  events  became  so  when 
ratified  by  the  company;  and  that  the  evidence  shewed  that  the 
loan  sued  for  was  a  loan  to  the  company  and  not  to  the  defendants, 
and  was  to  be  repaid  by  the  company  and  not  by  the  defendants ; 
that,  if  the  letter  was  a  personal  contract  by  the  defendants,  it 
contained  no  warranty  of  repayment,  or  that  calls  should  be  made, 
or  shares  allotted;  and  that  the  evidence  proved  that  no  shares 
were  taken  and  no  calls  could  be  made  before  the  action  was 
brought,  and  that  calls  may  possibly  be  hereafter  made,  out  of 
which  the  plaintiff  may  be  repaid. 

Jan.  14,  1867.  M.  Chambers,  Q.C,  ajidJVood,  shewed  cause. 
The  question  is,  whether  the  money  borrowed  was  borrowed 
upon  the  personal  credit  of  the  defendants,  and  whether  the 
mere  resolution  of  the  board  ratifying  and  confirming  their  con- 
tract, absolved  them  £rom  the  liability^they  had  already  personally 
incurred.  The  contract,  it  is  submitted,  is  a  contract  that  the 
promoters  will,  when  the  act  shall  have  passed,  make  calls  to- 
enable  them  to  repay  the  money  within  a  reasonable  time ;  or,  if 
they  have  omitted  to  put  themselves  in  a  position  to  make  such 
calls,  they  are  equally  liable.  So,  if  they  professed  to  contract  on 
behalf  of  the  company,  and  had  no  power  to  do  so,  then  Kelner  v. 
Baxter  (1)  is  a  distinct  authority  to  shew  that  there  can  be  no 
ratification  by  a  company  which  was  not  in  existence  at  the  time 
the  contract,  which  they  profess  to  ratify,'was  entered  into. 

[WiLLES,  J.    Substitution  is  the  proper  expression.] 

There  could  be  no  substitution  of  a  new  contract  by  the  com- 
pany for  the  original  contract  by  the  parties,  without  the  assent 
of  the  bank.  And  there  is  no  evidence^of  any  such  assent  here.. 
Then,  as  to  the  account  rendered  by  the  bank  to  the  company  and. 

(1)  Ante,  p.  174. 
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the  action  brought  against  them,  these  it  will  probably  be  said 
amounted  to  an  election  to  charge  the  company  and  not  the  pro- 
moters personally.  But  there  is  nothing  inconsistent  or  unreason- 
able in  th6  bank  having  a  double  remedy  for  the  advance,  one 
against  the  company  under  the  58th  section  of  their  act  of  incor- 
poration, which  provides  that  *'  the  expenses,  costs,  and  charges  of 
obtaining  and  passing  of  the  act,  and  incidental  and  preparatory 
thereto,  shall  be  paid  by  the  company,"  the  other  against  the 
defendants  on  their  personal  contract.  The  bringing  of  the  action 
did  not  amount  to  a  release. 

J.  Broian,  Q.C.,  and  Horace  Lloydy  in  support  of  the  rule.  This 
was  a  loan  for  the  purposes  of  the  company,  and  to  be  repaid  out 
of  the  funds  of  the  company,  and  not  by  the  directors  personally ; 
and  there  was  no  engagement  express  or  implied  to  make  calls, 
but  a  mere  expectation  that  calls  would  in  the  ordinary  course  be 
made.  When  Jeyes,  the  solicitor  of  the  promoters,  early  in  July, 
requiring  money  to  pay  certain  parliamentary  fees,  applied  to  the 
Umon  Bank  for  an  advance  of  lOOOZ.,  they  required  from  him 
a  letter  stating  on  what  authority  the  money  was  to  be  lent.  Be- 
fore Jeyes  could  communicate  vith  the  promoters,  time  pressing, 
he  on  the  10th  of  July  went  to  the  bank  with  a  cheque  for  500Z., 
signed  by  two  of  them,  viz.  Capel  and  Gary,  the  cheque  being 
headed  *^  UiekmaDBworth,  Amersham,  and  Chesham  Bailway,"  and 
purporting  to  be  drawn  expressly  for  "Parliamentary  expenses: 
House  fees,"  which  fees  by  the  58th  section  of  the  special  act  the 
promoters  (who  by  s.  12  were  named  the  first  directors  of  the 
company)  were  bound  to  pay.  The  500Z.  was  thereupon  advanced 
by  the  bank,  Jeyes  promising  to  procure  a  letter  of  authority. 
The  bill  passed  on  the  10th,  and  received  the  Eoyal  assent  on  the 
17th  of  July ;  and  on  the  1st  of  August  Jeyes  handed  to  the  manager 
of  the  bank  the  letter  upon  which  this  action  is  founded.  It  is  to  be 
observed  that  this  letter  is  not  signed  by  any  of  the  promoters,  but 
by  Jeyes  only ;  and  it  purports  to  be  a  request  by  him  that  the 
bank  will  allow  the  directors  of  the  Eickmansworth,  Amersham, 
aud  Cheshara  railway  to  draw  to  the  extent  of  500Z.,  "to  be  repaid 
&id  of  the  calls  on  shares,^*  And  this  arrangement  was  ratified  by 
the  cmnpanjj  by  a  resolution  of  the  24th  of  October  following.  It 
is  said  that  the  company  could  not  ratify  the  act  of  Jeyes :  and  for 
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1867  this  Kdner  y.  Baxter  (1)  has  been  relied  on.  There,  howeyer, 
SooTT  there  was  an  undertaking  in  writing  by  three  individuals  to  pay 
liora>  Ebuby  ^^^  goods  sold  to  them  for  the  proposed  company,  and  a  particular 
day  was  named  for  payment  of  the  money.  Some  members  of  the 
Court  there  thought  that  an  incorporated  company  could  not  ratify 
an  undertaking  made  for  them  before  their  formation,  for  it  might 
be  that  the  company  would  never  be  incorporated  at  all.  But  here 
the  company  was  actually  formed,  and  the  bill  had  passed  before 
the  undertaking  was  given.  It  was  the  undertaking  of  the  com- 
pany through  their  solicitor  and  secretary,  Jeyes.  By  the  consent 
of  the  creditor,  the  debtors,  and  the  company,  the  latter  might 
clearly  be  substituted  for  the  original  parties.  That  appears  to 
have  been  so  here. 

[WiLLES,  J.  I  doubt  whether  that  is  open  to  you  upon  this 
rule.  It  might  be  an  important  question  how  far  the  bank  would 
be  bound ;  and  that  should  have  been  left  to  the  jury.] 

That  the  bank  considered  the  company  to  be  their  debtors  is 
manifest  from  their  condact.  In  the  accounts  rendered  by  them, — 
the  last  being  so  late  as  the  30th  of  June,  1864, — ^they  so  treat 
them ;  and  they  afterwards  sued  ,the  company  for  this  very  ad- 
vance, and  obtained  judgment  against  them ;  and  it  was  not  until 
their  execution  against  the  company  had  proved  fruitless  that  they 
had  recoarse  to  the  personal  responsibUity  of  the  now  defendants. 
It  was  clearly  the  intention  of  both  parties  at  the  time  the  advance 
was  made  that  the  money  should  be  repaid  by  the  company.  The 
subsequent  history  of  the  undertaking  is  not  to  be  regarded  in 
construing  the  contract. 

[WiLLEs,  J.  K  Jeyes  had  paid  the  House  fees  out  of  his  own 
pocket,  he  would  undoubtedly  have  had  a  remedy  against  the  pro- 
moters personally,  for  they  employed  him  to  carry  out  the  ar- 
rangements for  their  incorporation,  and  the  obtaining  the  loan  was 
necessary  for  that  purpose.  I  do  not  say  that  this  is  decisive ;  but 
it  is  a  step  towards  a  decision.] 

It  is  not  enough  for  the  plaintiff  to  establish  that  this  was  the 
undertaking  of  the  individual  promoters.  He][must  shew  that  the 
time  for  payment  has  arrived.  The  letter  of  the  1st  of  August 
expresses  that  the  loan  is  to  be  repaid  out  of  the  calls  on  shares. 

(1)  Ante,  p.  174. 
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None  have  been  made.     The  plaintiff  seeks  to  add  to  the  contmct,        1867 
"  stich  calls  to  be  made  in  a  reasonable  time."    There  is  no  war-       so<yrr 
rant  for  that  interpolation.     There  is  no  implied  undertaking  on  j       ^ 
the  part  of  the  company  to  make  calls  at  any  particular  time.   The 
time  for  making  calls  is  in  all  cases  in  the  discretion  of  the  direc- 
tors :  8  &  9  Vict.  c.  16,  s.  22 :  and  this,  being  common  knowledge, 
must  be  taken  to  have  been  present  to  the  minds  of  all  the  parties 
at  the  time  of  contracting.    In  Thicknesse  v.  Lancaster  Canal  Com- 
pany  (1),  a  company  was  impowered  by  an  act  of  parliament  to 
make  a  canal  within  certain  local  limits,  without  specifying  jiny 
time  within  which  it  was  to  be  completed :  and  it  was  held  that  no 
limitation  as  to  time  could  be  assigned  to  ihe  powers  conferred,  I  jy 
an  intendment  that  they  were  to  be  exercised  within  a  reasonuhle 
time,  and  consequently  that  the  works  might  be  resumed  at  any 
period.    There  there  had  been  a  cessation  for  twenty  years. 

[Montague  Smith,  J.  In  consequence  of  that  ease,  all  modem 
railway  acts  contain  a  limit] 

The  limit  fixed  here  (by  s.  23)  was,  three  years  from  the  passing 
of  the  act  for  the  compulsory  purchase  of  lands,  and  four  years  for 
the  completion  of  the  railway.  These  periods  have  been  resjiee- 
tively  extended  by  the  28  &  29  Vict,  c  cxlvii.  ss.  3,  4,  till  the  1st 
of  August,  1867,  and  the  1st  of  August,  1868.  Calls  may  there- 
fore yet  be  made  out  of  which  this  loan  may  be  repaid. 


BoYiLL,  C  J.  The  first  point  which  arises  in  this  case  is,  whether 
the  money  sought  to  be  recovered  was  advanced  by  the  plaintiD'  to 
be  repaid  by  the  company  or  by  the  directors  personally.  It  is 
agreed  that  all  are  to  be  considered  liable  if  any  of  them  are.  The 
advance  was  obtained  by  Jeyes,  who  was  the  solicitor  and  secre- 
tary of  a  company  in  course  of  formation  but  not  yet  incorporated 
The  defendants  were  the  promoters  of  the  undertaking.  They 
were  applying  for  an  act  of  parliament  to  enable  them  to  carry  it 
on ;  and  they  authorized  Jeyes  to  take  the  necessary  steps  and  to 
incur  expenses  in  obtaining  it,  and  afterwards  adopted  and  ratified 
all  that  he  had  done.  At  the  time  the  advance  was  made,  viz.  on 
the  10th  of  July,  1862,  the  bill  was  ready  for  the  third  reading, 
but  was  stopped  for  want  of  money  to  pay  certain  fees.  The  letter 
(1)  4  M.  &  W.  472. 
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1867  of  the  1st  of  August,  though  written  afterwards,  must  be  taken  to 
g(xypr  express  the  terms  on  which  the  advance  was  made.  It  was  obtained 
on  the  authority  and  upon  the  credit  and  on  behalf  of  the  defendants, 
the  promoters,  and  was  applied  to  the  purpose  for  which  it  professed 
to  be  obtained,  viz.  the  payment  of  expenses  for  which  they  were 
liable.  The  cheque  though  purporting  to  be  drawn  by  two,  must 
be  assumed  to  hare  been  drawn  by  the  whole  four.  If,  then,  the 
defendants  were  originally  liable,  it  is  difficult  to  see  how  they 
could  be  relieved  from  responsibility.  It  was  contended  that  the 
promoters  were  absolved  by  the  subsequent  ratification  of  the  con- 
tract by  the  company.  But  the  case  of  Kdner  v.  Baxter  (1)  shevrs 
that,  as  the  company  was  not  then  in  existence,  there  could  be  no 
such  ratification.  As  my  Brother  Willes  there  puts  it,  ^^  Batifica- 
tion  can  only  be  by  a  person  ascertained  at  the  time  of  the  act 
done,  by  a  person  in  existence  either  actually  or  in  contemplation 
of  law.**  It  was  further  contended  that  the  defendants  are  relieved 
by  some  substituted  contract.  There  is  no  such  substituted  con- 
tract in  writing:  nor  do  I  find  any  oral  contract  to  that  effect. 
Such  a  contract  is  sought  to  be  inferred  from  the  account  sent  in 
by  the  bank  treating  the  company  as  the  debtors,  and  from  the 
£Etct  of  an  action  having  been  brought  by  them  and  prosecuted  to 
judgment  against  the  company.  But  I  do  not  think  the  rights  of 
the  plaintiff  as  against  these  defendants  are  at  all  compromised  by 
either  of  those  circumstances.  The  special  act  contains  a  clause 
(s.  58)  providing  that  the  expenses,  costs,  and  charges  of  obtaining 
and  passing  the  act,  and  incidental  and  preparatory  thereto,  shall 
be  paid  by  the  company.  That  creates  a  legal  liability  in  the 
company  to  pay  those  expenses :  and  Garden  v.  General  Cemetery 
Company  (2)  is  an  instance  of  such  a  liability  being  enforced  by 
action.  Whether  money  lent  for  the  purpose  of  paying  for  profes- 
sional services  in  prosecuting  the  bill  would  be  expenses  within 
such  a  clause  may  be  a  question:  but  I  think  money  advanced  for 
the  purpose  of  paying  the  House  fees  may  fairly  be  considered  as 
expenses  incidental  to  the  passing  of  the  act  The  action  was  not 
brought  against  the  company  on  a  substituted  contract,  but  was 
framed  upon  an  original  liability  for  money  lent.  I  see  no  prin- 
ciple upon  which  these  defendants  are  to  be  exempted  from  liability 
(1)  Ante,  p.  174.  (2)  6  Bing.  N.  C.  263 ;  7  Scott,  97. 
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upon  their  contract,  because  the  plaintifl'  has  made  an  abortive  i§67 
attempt  to  obtain  the  money  from  the  company.  The  next  objec-  Scott 
tion  is,  that,  inasmuch  as  by  the  terms  of  the  letter  of  the  Ist  of  j^jjjj  ^^t^^Y. 
August)  1862,  the  loan  was  to  be  repaid  out  of  calk  on  sh^u-es,  the 
personal  liability  of  the  defendants  waa  excluded,  and  the  plaintiff 
was  to  look  only  to  the  source  indicated  for  payment  I  cannot, 
howeyer,  assent  to  that  yiew.  It  is  Tcry  unlikely  that  the  bank 
would  have 'Consented  to  take  upon  themselves  the  risk  of  the 
undertaking  proving  successful,  or  of  calls  being  made,  or  i>aid  if 
made*  It  is  said  those  words  would  give  the  bank  a  claim  in 
equity  to  have  the  first  calls  appropriated  to  their  advance. 
Whether  that  be  so  or  not,  it  is  not  material  to  consider.  There 
was  a  case  in  this  Court  in  the  year  1848,  of  Pilbrow  v,  FUbrow^s 
Aimospherie  BaUway  Oompany  (1),  which  is  very  much  in  point. 
The  defefldants  covenanted,  on  the  conveyance  of  a  patentj  to  pay 
to  the  plaintiff  lOjOCK)?.  "  out  of  the  money  raised  by  the  first 
instalments  or  calls  on  the  shares  of  the  company."  It  was  con- 
tended on  the  part  of  the  defendants  that  the  money  was  not  to 
be  paid  at  all  events,  but  only  out  of  the  first  instalmentSj  and 
that,  as  none  had  been  obtained,  tliey  were  not  liable.  But  the 
Court  held  that  that  was  not  the  correct  construction  of  the  con* 
tract ;  and  thatj  the  plaintiff,  having  parted  with  his  patent,  was 
entitled  to  be  paid  the  price  agreed  on.  The  judgment  of  the 
Court  is  very  strong  to  that  effect,  especially  that  of  Alaule,  J., 
who  says  (2) :  "  There  is  no  covenant  on  the  part  of  the  defendants 
to  make  calls ;  and  they  would  not  be  guilty  of  any  breach  of  duty 
in  abstikining  from  making  calls,  provided  they  paid  the  money. 
It  is  put  on  the  part  i>f  the  defendants  as  a  condition  precedent  to 
their  liability  to  pa}  the  15,000?.,  that  there  should  be  funds  in 
their  hands  arising  tiom  calls  on  shajee  sufficient  for  that  purjwse- 
The  true  sense  of  the  covenant,  however,  as  it  seems  to  me,  is, 
that  it  is  a  simple  covenant  to  pay.  It  is  tnie^  it  points  out  the 
fund' out  of  which  payment  shall  be  iDade ;  but  it  does  not  make 
the  raising  of  that  fund  a  condition  precedent  to  the  liability  of 
the  defendants."  So,  here,  it  may  very  well  be  that  the  words  'Uo 
be  repaid  out  of  the  calls  on  shares,"  indicate  simply  the  fnnd  out 
of  which  the  money  was  to  come.  It  may  be  that  they  amount  to 
(1)  5  C.  B.  440.  (2)  6  C.  B.  472. 
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1867  an  equitable  pledge  of  that  fund ;  or  it  may  be  that  they  operate  to 
ScoiT  extend  the  period  of  payment  until  the  time  when  calls  might  be 
LoBD  EBrnY  ^^^'  ^®  ^^^^  assume  here  that  a  reasonable  time  for  making 
calls  has  elapsed ;  and  therefore  the  time  has  arrived  at  which  the 
payment  must  be  made.  Upon  the  whole.  I  am  clearly  of  opinion 
that  the  defendants  were  personally  liable  for  the  original  loan, 
and  that  nothing  has  occurred  to  relieve  them  from  that  liability. 
It  is  no  answer  to  say  that  they  were  unable  to  raise  money 
enough  to  construct  the  railway.  They  might  at  all  events  have 
made  calls  sufficient  to  meet  their  engagement&  The  rule  must 
be  discharged. 

WiLLESy  J.  I  am  of  the  same  opinion.  At  the  time  the  advance 
was  obtained  from  the  bank  by  Jeyes,  who  professed  to  act  as  agent 
of  the  promoters,  the  present  defendants,  they  were  the*only  per- 
sons who  could  be  liable,  there  being  no  company  in  existence. 
Had  Jeyes  authority  to  borrow  the  money. upon  their  credit?  I 
think  he  had.  He  derived  it  in  this  manner.  On  the  11th  of 
November,  1861,  a  meeting  of  the  board  of  directors  of  the  Watford 
and  Bickmansworth  Bailway  Company  was  held,  the  now  de- 
fendants (Colonel  Elsey  excepted)  being  present,  and  a  resolution 
was  come  to  that  it  was  desirable  that  the  line  from  Bickmansh 
worth  to  Chesham  should  be  carried  out,  and  tliat  the  defendants 
be  the  first  promoters,  in  conjunction  with  the  London  and  North 
Western  Bailway  Company ;  and  that  "  the  solicitor  (Jeyes)  be  and 
he  is  hereby  instructed  to  take  the  necessary  steps  for  obtaining 
acts  of  parliament  for  carrying  out  both  these  undertakings."  Be- 
fore the  10th  of  July,  1862,  Jeyes  had  taken  all  the  necessary 
steps  for  obtaining  an  act  to  authorize  tlie  formation  of  the  line  in 
question,  and  the  bill  was  awaiting  its  third  reading.  It  was  neces- 
sary, before  such  third  reading  could  take  place  and  the  Boyal 
assent  be  obtained,  that  certain  fees  should  be  paid.  Who  was  to 
pay  those  fees  ?  Not  Jeyes  personally.  The  scheme  was  a  real 
one.  It  was  the  duty  of  those  who  employed  Jeyes  to  provide  the 
necessary  funds.  If  Jeyes  had  found  the  money  himself  he  would 
unquestionably  have  had  a  right  to  be  recouped  by  his  employers, 
the  defendants.  He  did  not  take  that  course ;  and  they  did  not 
supply  the  money,  but  they  authorized  Jeyes  to  obtain  it    The 
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bank  had  no  interest  in  the  success  of  the  undertaking :  the'  pro-  18G7 
moters  had,  and  were  probably  sanguine  as  to  the  result  That 
being  the  state  of  things,  I  am  at  a  loss  to  see  how  the  defendants  x^^u  K 
can  escape  one  or  other  horn  of  this  dilemma,  either  the  money 
was  advanced  to  be  repaid  on  demand,  or  it  was  advanced  upon 
the  terms  of  the  letter  of  the  1st  of  August,  1862.  It  is  unques- 
tionably for  the  benefit  of  the  defendants  that  the  letter  of  the  1st 
of  August  should  be  taken  to  regulate  the  terms  of  the  loan :  and 
no  doubt  that  was  the  intention  of  the  parties.  Then,  has  that 
original  liability  been  got  rid  of  by  anything  that  has  occurred 
sinoe  ?  In  the  first  place,  it  has  been  conteiided  that  it  has  been 
got  rid  of  by  the  subseqiient  ratification  of  the  contract  by  the 
company.  That,  however,  could  have  no  eflfect,  because,  putting 
out  of  view  the  cases  of  assignees  of  bankrupts  and  administrators, 
there  is  no  case  in  which  a  person  can  by  a  subsequent  ratification 
make  himself  liable  as  principal,  so  as  to  discharge  the  agent, 
where  the  principal  was  not  in  existence  at  the  time  of  the  original 
contract  It  would  be  like  the  case  of  a  man  who  has  attained  the 
age  of  twenty-one  being  sought  to  be  charged  by  ratification  with 
a  contract  made  when  he  was  in  ventre  de  samere,  or  before.  That 
principle  was  acted  on  by  us  in  the  recent  case  of  Kdner  v. 
Baxier.  (1)  Secondly,  it  is  said  that  the  company  were  substituted 
by  agreement,  for  the  promoters.  There  might  be  a  diflSculty  in 
establishing  this,  becau^  the  promoters  and  the  directors  are 
identical.  And,  further,  there  is  a  third  party  necessary  to  such 
an  arrangement,  viz.  the  bank.  It  is  suggested  that  the  bank 
shewed  their  assent  to  the  substitution  by  sending  in  an  account 
treating  the  company  as  their  debtors,  and  also  by  suing  the  company 
and  obtaining  a  judgment  against  them.  I  do  not  say  that  there 
was  no  evidence  of  assent.  But,  when  we  find  that  there  was  no 
meeting  between  the  company  and  the  bank  or  any  person  on  their 
part,  nothing  to  shew  that  the  bank  ever  contemplated  giving  up 
the  security  of  these  persons  and  taking  the  doubtful  security  of  a 
company  whose  ability  to  form  the  railway  was  at  best  extremely 
doubtful,  I  cannot  think  that  any  jury  could  find  that  there  was 
an  agreement  for  a  substitution.  The  bringing  of  the  action 
against  the  company  is  susceptible  of  an  easy  answer.    The  bank 

(1)  Ante,  p.  174. 
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1867  supposed  they  liad  a  remedy  against  them  under  the  58th  section 
SooTT  '  oi  the  special  act,  and  were  satisfied  to  get  the  money  from  the 
Lord  Ebury  ^^^  ^^  ^^^  company  if  they  could.  It  was  simply  a  mistaken 
and  abortive  course.  I  therefore  come  to  the  conclusion  that  the 
defendants  were  originally  liable  on  the  contract  entered  into  on 
their  behalf  on  the  10th  of  July ;  and  that  nothing  which  has 
occurred  since  has  absolved  them  from  that  liability.  But  it  is 
said  that  the  action  is  prematurely  brought ;  and  that  the  bank 
must  either  wait  for  payment  until  calls  are  made,  or  at  all  events 
until  the  lapse  of  the  period  at  which  it  would  be  practicable  to 
make  calls.  Now,  to  hold  that  they  must  wait  until  calld  are 
made  would  in  eiSect  be  to  throw  upon  the  bank  the  risk  of  the 
act  being  obtained,  and  the  additional  risk  of  the  company's 
ability  to  make  calls  or  to  get  them  paid.  It  is  not  likely  that 
the  bank,  who  were  to  get  no  benefit  from  the  formation  of  the 
company,  would  consent  to  take  upon  themselves  that  risk.  The 
true  explanation  of  the  expression  of  the  letter  of  the  1st  of 
August,  1862,  ''to  be  repaid  out  of  the  calls  on  shares,"  is  this: — 
Parties  who  embark  in  schemes  like  this  do  not  always  contem- 
plate the  true  future.  They  assume  that  everything  will  go  on 
according  to  their  hopes  and  expectations,  and  provide  for  what 
shall  be  done  in  that  event,  without  regarding  the  possibility  of 
failure.  Here,  they  provided  for  the  case  which  they  hoped  for, 
and  in  that  case  stipulated  that  the  money  should  be  repaid  out 
of  calls.  Would  any  person  have  advanced  the  money  upon  an 
agreement  such  as  the  defendants  contend  this  to  be?  Clearly 
not.  The  view  suggested  by  Maule,  J.,  in  PUbrow  v.  PUbrotc's 
Atmospherie  BaUway  Company  (1)  is  an  authority  in  favour  of  our 
present  decision,  if  it  were  necessary  to  look  for  authority  to  sup- 
port a  proposition  so  just  and  so  obvious.  Suppose  a  farmer  were 
to  borrow  money,  to  be  repaid  when  he  sold  his  crop  of  hay,  and 
after  the  lapse  of  a  reasonable  time  for  effecting  a  sale  the  ricks 
were  burnt  down,  would  he  be  excused  from  repaying  the  loan  ? 
Otj  suppose  goods  in  course  of  transit  to  be  sold,  to  be  paid  for  on 
arrival,  and  they  are  lost  on  the  way,  could  it  be  contended  that 
the  non-arrival  of  the  goods  would  be  an  answer  to  an  action  for 
the  price  ?    I  need  hardly  say  it  would  not.    In  each  of  these 

(1)  6  0.  B.  440,  472. 
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cases,  it  is  simply  a  provision  for  the  time  of  payment.     Upon  the       1867 
whole,  I  am  of  opinion  that  the  defendants  are  liable ;  and  I  rest       fScorr 
my  judgment  entirely  on  legal  grounds.  Lobi>  EntJnY. 

Keating,  J.  I  am  of  the  same  opinion.  The  fact  of  the  money 
having  been  advanced  before  the  company  was  incorporated  renders 
it  extremely  improbable  that  the  defendants  did  not  make  them- 
selves personally  responsible  upon  some  terms.  The  argument 
urged  on  the  part  of  the  defendants  is  founded  on  the  supposition 
that  the  letter  of  the  1st  of  August,  1862,  is  not  to  be  taken  to 
express  the  terms  upon  which  the  advance  was  made  on  the  10th 
of  July.  I  am  clearly  of  opinion  that  that  letter  does  contain 
the  terms  on  which  the  money  was  advanced :  and  I  adopt  the 
construction  put  upon  it  by  my  Lord  and  my  Brother  Willes.  The 
fair  meaning  of  the  contract  is,  that  the  advance  was  to  be  repaid 
out  of  calls,  if  any ;  but  that  it  was  at  all  events  to  be  repaid. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  It  was 
scarcely  denied  that  the  money  was  originally  advanced  on  the 
persoocxl  credit  of  the  defendants.  The  main  question  has  been  as 
to  the  terms  on  which  the  advance  was  made,' and  whether  the 
contract  of  the  company  was  substituted  for  the  contract  of  the 
defendants.  I  entirely  agree  in  the  construction  put  upon  the 
contract  by  the  rest  of  the  Court,  that  the  money  was  to  be  repaid 
out  of  the  calls  on  shares ;  but  that,  if  there  were  no  shares,  and 
no  calls  made  within  a  reasonable  time,  the  liability  of  the  de- 
fendants became  absolute.  K  this  were  not  the  true  construction 
of  the  contract,  the  bank  would  have  lost  their  money  if  the  bill 
had  not  passed  into  a  law,  or  if,  having  passed  into  a  law,  it  was 
not  acted  upon.  Assuming  it  to  have  been  a  contract  on  the  part 
of  the  defendants  that  the  company  would  make  calls,  it  must  be 
that  they  would  make  them  within  a  reasonable  time.  In  all 
contracts  where  no  time  is  specified  for  the  doing  of  an  act»  it  is 
to  be  inferred  that  it  is  to  be  done  in  a  reasonable  time.  The  cir- 
cumstances urged  at  the  bar  on  the  part  of  the  defendants  are  all 
circumstances  which  might  possibly  weigh  with  a  jury.  But,  look- 
ing at  the  document,  I  can  come  to  no  other  conclusion  than  that 
this  was  a  personal  contract  on  the  part  of  the  defendants,  and  that 
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18G7  the  plaintijBr  is  entitled  to  recover.  To  transfer  the  obligations  of 
•  SoOTT  ^^  contract  to  the  company  when  formed,  would  require  proof  of 
LoBD  Kbubt  ^^^  agreement  between  the  bank,  the  defendants,  and  the  com- 
pany, by  which  the  former  consented  to  release  the  defendants  and 
to  accept  the  company  as  their  debtors  in  lieu  of  them.  If  I  am 
to  draw  inferences,  I  see  nothing  from  which  I  am  to  infer  such  an 
agreement.  But  I  do  not  think  that  is  put  to  us.  The  Lord 
Chief  Justice  should  have  been  asked  to  leave  that  to  the  jury.  I 
do  not,  however,  think  there  can  be  any  doubt  as  to  what  their 
finding  upon  it  would  have  been. 

Bule  discharged. 

Attorney  for  plaintiff:  A.  Dohie. 

Attorneys  for  defendants :  Hargrave,  Fowler^  &  Blunt. 


Jan.  IQ.  SCOTT  v.  NORTH. 

• 

Broker — Evidenice  of  acting  as  Broker  within  the  6  Ann.  c.  16,  and  57  Geo,  3,  c.  Zx. 

A  witness  stated  that  he  took  one  S.  to  an  office  in  the  city  of  London  used  by 
the  defendant,  and  that  upon  that  occasion  four  memoranda  were  made  by  the 
defendant,  each  of  the  sale  by  S.  of  lOOOZ.  stock  to  a  person  whose  name  did  not 
transpire ;  that  nothing  was  handed  over  at  the  time ;  and  that  he  did  not  see  any 
money  pass : — 

EMy  jBvidence  for  the  jury  of  an  acting  by  the  defendant  as  a  broker,  within 
the  6  Ann,  c.  16,  and  57  Geo.  3,  c.  Ix. 

Thib  was  an  action  brought  against  the  defendant  by  the  cham- 
berlain of  the  city  of  London,  for  penalties  under  the  6  Ann.  c.  16, 
and  57  Geo.  3,  c.  Ix,  for  acting  as  a  broker  in  the  sale  of  stock, 
without  being  duly  licensed  by  the  corporation. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term.  A  witness  named  Newby  stated  that 
he  took  one  Stanley  to  the  defendant,  who  was  using  a  friend  s 
office  in  ^^  King  Street "  (it  was  not  stated  where  King  Street  was 
situated),  and  that  upon  that  occasion  four  memoranda  were  made 
by  the  defendant  of  the  sale  of  lOOOZ.  stock  each  by  Stanley  to  a 
person  whose  name  did  not  transpire.  Newby  further  stated  that 
nothing  was  handed  over  at  the  time,  and  that  he  did  not  see  any 
money  pass. 
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It  was  objected  on  the  part  of  the  defendant  that  this  was  not       1867 
evidence  to  go  to  the  jury  of  a  **  deeding  in  or  buying  or  selling  of       Soorr 
stock,"  within  the  meaning  of  the  statutes  at  all,  and  certainly  none      north. 
of  any  dealing  within  the  city  of  London. 

The  learned  judge  ruled  that  there  was  evidence  for  the  jury, 
but  he  reserved  to  the  defendant  leave  to  move.  The  jury  found  a 
verdict  for  the  plaintiflf  for  four  penalties  of  lOOZ.  each.  (1) 

Butler  Rigby  moved  to  enter  a  nonsuit.  The  mere  entry  or 
memorandum  of  a  bargain  to  be  completed  at  a  future  time  is  no 
evidence  of  a  dealing  as  a  Iwoker ;  and  a  single  isolated  transeu^tion 
is  not  sufficient  to  bring  a  case  within  the  statute  of  6  Ann.  c.  16, 
which,  to  constitute  the  offence,  requires  that  there  should  be  a 
general  eourse  of  dealing  in  stock  or  shares.  In  Clarke  v-  Powell  (2), 
where  it  was  held  that  a  stock  broker  is  a  broker  within  these 
statutes,  the  special  verdict  charging  a  single  dealing  on  a  given 
day,  viz.  the  27th  of  June,  it  was,  at  the  suggestion  of  the  Court, 
amended  by  the  addition  of  the  following  words:— "and  did  from 
time  to  time,  both  before  and  since  the  said  27th  day  of  June,  on 
various  occasions,  buy  divers  shares  in  the  government  securities 
transferable  at  the  Bank  of  England,  for  divers  other  persons,  for 
reward  in  that  behalf."  That  shews  that  it  was  considered,  if  not 
necessary,  at  least  proper,  that  a  general  course  of  dealing  should  be 
alleged  and  proved.  There  was  no  evidence  here  even  of  one  com- 
plete transaction,  or  of  any  acting  as  a  broker  for  reward.  Nor  was 
there  any  proof  that  that  which  was  done  took  place  within  the  city 
of  London.  For  anything  that  appeared  it  might  have  taken  place 
in  King  Streeft,  Holborn,  or  any  other  King  Street :  and  it  was  for 
the  plaintiff  to  shew  affirmatively  and  clearly  that  an  offence  had 
been  committed. 

BoviLL,  C.J.  I  am  of  opinion  that  there  was  abundant  evidence 
to  go  to  the  jury  of  the  defendant  having  taken  upon  himself  to  act 
as  a  broker,  and  that  the  offence  was  complete  without  handing 
over  anything.     As  to  the  suggestion  that  "  King  Street "  was  not 

(1)  The  penalty  of  25i.  imposed  by  the  6  Ann.  c.  16,  is  increased  to  100?.  by 
tlic  57  Geo.  3,  c.  Ix.  s.  2.  (2)  4  B.  &  Ad.  846. 
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1867        proved  to  be  within  the  city  of  London,  the  learned  judge  oonld 
SooTT       never  have  intended  to  reserve  leave  upon  that.    If  the  point  had 
NoKTH.      '^^  seriously  made  at  the  trial,  it  would  have  been  cleared  up  in 
a  moment  by  re-calling  Newby. 

WiLLES,  J.  There  was  abundant  evidence  to  warrant  the  jury  in 
coming  to  the  conclusion  that  the  defendant  had  acted  as  a  broker 
in  the  sale  of  stock.  As  to  the  other  point,  if  the  evidence  had 
been  that  the  transaction  took  place  at  "  Guildhall,''  it  might  with 
as  much  reason  have  been  objected  that  there  was  a  Guildhall  at 
Exeter  and  at  York  as  well  as  in  London. 

Keating,  J.,  concurred. 

Rule  refused. 

Attorney  for  plaintiff:  The  CUy  Solicitor^ 
Attorney  for  defendant :  /.  P.  Godfrey^ 


Jon,  18.  BROWN  and  Akothkb  v.  BATEMAN. 


Debtor  and  Creditor — Building  Contract,  Construction  of—EquitaBU  Interest  of 
Oumer  of  Land  in  Materiah  brought  upon  the  Premises  for  the  Purpose  of 
being  used  in  the  Erection  of  the  Houses-^BiU  <f  Sale, 

By  a  building  contract,— after  providing  for  the  erection  of  houses^  and  the 
granting  of  leases  thereof  to  the  builder  as  they  should  be  finished,  and  for 
advances  to  be  made  by  A^  the  owner  of  the  land,  to  enable  B.,  the  builder,  to 
carry  on  the  work,  to  be  re-paid  before  the  leases  were  granted, — it  was  agreed  by 
Article  7,  that  **  all  materials  which  should  have  been  brought  upon  the  premises 
by  B.  for  the  purpose  of  erecting  such  buildings,  should  be  considered  as  imme- 
diately attached  to  and  belonging  to  the  premises,  and  that  no  part  thereof  should 
be  removed  therefrom  without  A.'s  consent ;"  and  by  Article  8  it  was  further 
agreed  that,  '*  in  case  Bw,.  hia  executors  dsc,  should  fail  to  proceed  with  the 
erection  and  completion  of  the  houses,  or  any  of  them,  within  the  times  specified, 
it  should  be  lawful  for  A.,  his  heirs  &c.,  to  enter  upon  and  take  possession  of  the 
whole  or  any  part  of  the  land  not  leased,  with  all  buildings  and  improvements 
thereon,  and  all  bricks  and  other  building  materials  theveon,  for  his  and  their 
own  absolute  use  and  benefit " : — 

Held,  that  the  7th  article  gave  A.  such  an  Suitable  interest  in  the  materials  as 
to  disentitle  the  sheriff  to  seize  them  nnder  an  execution  against  Bi ;  and  that 


VOL.  n.] 


HILARY  TERM,  XXX  VICT. 


273 


A.'s  rights  under  that  article  were  not  in  any  way  qualified  by  the  provision  con- 
tained in  the  8th  article. 

Hdd^  also,  that  the  instrument  was  not  an  ''assignment,  transfer,  or  other 
assurance  of  personal  chattels,'*  or  a  **  licence  to  take  possession  of  personal 
chattels  as  security  for  a  debt,**  within  the  Bills  of  Sale  Act,  17  &  18  Vict.  c.  36. 

This  was  an  action  against  the  sheriff  of  Surrey  for  an  alleged 
false  return  of  nulla  bona  to  a  writ  of  fi.  feu  at  the  suit  of  the 
plaintiffs  against  one  Hargreaves. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  there 
were  not  at  or  after  the  delivery  of  the  writ  to  the  defendant  any  goods 
or. chattels  of  Hargreaves  within  the  defendant's  bailiwick,  whereof 
the  defendant  had  notice  or  could  or  ought  to  have  levied  the 
money  and  interest  indorsed  on  the  writ,  or  any  part  thereof,  as 
alleged, — thirdly,  that,  aftei  the  seizure  of  the  goods,  and  before 
a  reasonable  time  for  the  sale  thereof  had  elapsed,  Hargreaves 
became  a  bankrupt,  and  thereupon  the  defendant  withdrew  from 
possession  thereof.     Issue  thereon. 

The  cause  was  tried  before  Channell,  B.,  at  the  last  summer 
assizes  at  Guildford.  The  facts  were  as  follows : — The  plaintiffs 
having  obtained  judgment  against  one  Hargreaves^  a  builder,  for 
58Z.  19«.  6d.,  a  writ  of  fi.  fa.,  indorsed  to  levy  that  sum  with  in- 
terest and  expenses,  wa&  placed  in  the  hands  of  the  sheriff  for 
execution  on  the  25th  of  May  last ;  and  on  the  27th  an  officer  of 
the  sheriff  went  to  premises  in  the  neighbourhood  of  Croydon 
which  were  in  course  of  erection  by  Hargreaves,.  and  there  seized 
timber,  slates,  and  other  materials  which  were  about  to  be  used 
thereon,  and  also  ladders  and  scaffold-poles.  On  the  18th  of 
June  the  sheriff  was  ruled  to  return  the  writ.  A  sale  of  the 
articles  seized  was  advertised  by  the  officer  for  the  2Gth  of  June : 
but,  the  officer  having  received  an  intimation  that  Hargreaves 
had  signed  a  declaration  of  insolvency,  the  sale  was  postponed  till 
the  23rd ;  and  on  that  day  the  officer,  instead  of  seUing,  withdrew 
from  possession.  Notice  was  given  on  the  same  day  to  the  plain- 
tiff's attorney,  and  also  to  the  sheriff  that  Hargreaves  was  duly 
adjudicated  a  bankrupt  on  the  2l8t. 

The  timber  and  materials  upon  the  premises  were  also  claimed 
by  one  Holledge  under  a  building  agreement  entered  into  between 
him  and  Hargreaves  on  the  28th  of  September,  1865 ;  and  the 
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1867        ladders  and  scaffold-poles  were  claimed  by  W.  H.  Hargreaves,  the 
Bbown      son  of  the  judgment-debtor. 

Batehan.        ^^®  material  parts  of  the  agreement  with  HoUedge  were  as 
follows : — 

1.  "That,  in  consideration  of  the  stipulations  and  agreements 
hereinafter  contained  on  the  part  of  Hargreaves,  he,  HoUedge, 
shall  and  will,  when  and  so  soon  as  Hargreaves  shall  have  erected 
the  messuages  and  buildings  hereinafter  agreed  to  be  erected  upon 
the  hereditaments  and  premises  hereinafter  described,  in  manner 
hereinafter  mentioned,  at  the  request  of  Hargreaves,  his  executors, 
&c.,  demise  unto  Haip-eaves,  his  executors,  &c.,  All  that  piece  or 
parcel  of  land  situate,  &c..  Together  with  the  messuages  and  build- 
ings respectively  which  may  be  erected  thereon,  &c..  To  hold  the 
same  from  the  29th  of  September,  1865,  for  the  term  of  ninety- 
nine  years,  at  the  following  rentals,  &c. ;  such  annual  rent  or  rents 
to  commence  from  the  29th  of  September,  1866,"  &c. 

2.  Provision  as  to  leases,  and  the  covenants  to  be  contained 
therein. 

3.  Provision  as  to  the  buildings  to  be  erected,  and  the  periods 
for  their  completion. 

4.  Provision  for  separate  leases,  if  required  by  Hargreaves. 

5.  "  And  in  order  to  assist  Hargreaves  in  the  said  building  opera- 
tions, HoUedge  hereby  agrees  that,  when  and  so  soon  as  Hargreaves 
shaU  have  erected  and  covered  in  the  carcase  of  the  public-house 
agreed  to  be  erected  as  aforesaid,  and  fenced  in  the  same,  he, 
HoUedge,  his  heirs  or  assigns,  will,  at  the  request  of  Hargreaves, 
his  executors  or  administrators,  pay,  advance,  or  supply  to  or  for 
him  or  them  the  sum  or  value  of  200Z.,  or,  if  HoUedge  be  willing, 
any  larger  sum  or  value ;  and,  when  and  so  soon  as  Hargreaves 
shaU  have  erected  and  covered  in  the  several  carcases  of  the  mes- 
suages Ac.  respectively  agreed  to  be  erected  on  any  one  or  more 
of  the  said  other  blocks  as  aforesaid,  and  fenced  in  the  same,  he, 
HoUedge,  his  heirs  or  assigns,  will,  at  the  request  of  Hargreaves, 
his  executors  or  administrators,  pay,  supply,  or  advance  to  or  for 
him  or  them  in  money  or  value  after  the  rate,  of  60Z.  for  each 
house  so  covered  in  as  aforesaid ;  and,  when  and  as  soon  as  the 
floors  are  laid,  stack  pipes  fixed,  and  drains  made  respectively 
therein  or  thereto,  after  the  rate  of  the  further  sum  of  20L  for 
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each  house:  all  such  advances  or  supplies  respectively,  together 
with  interest  thereon  after  the  rate  of  5?.  per  cent,  per  annum 
from  the  date  or  dates  of  such  advances,  to  be  respectively  repay- 
able and  repaid  in  cash  by  Hargreaves  to  HoUedge  within  the 
space  of  three  calendar  months  from  the  time  when  the  several 
messuages  and  public-house  in  respect  of  which  the  same  advances 
were  respectively  made  are  hereinbefore  respectively  agreed  to  be 
respectively  erected  and  covered  in ;  and  Hargreaves,  his  executors 
&c,  shall  not  be  entitled  to  require  or  have  any  lease  or  leases  of 
any  of  the  said  blocks,  until  he  or  they  shall  have  repaid  all 
advances  made  in  respect  of  the  block  or  blocks  so  required  to  be 
leased,  and  the  interest  thereof." 

6.  "  That,  until  such  lease  or  leases  shall  have  been  granted  as 
aforesaid,  Hargreaves  shall  and  will  perform  and  keep  all  and 
every  the  stipulations  agreed  to  be  inserted  in  such  lease  or  leases 
as  aforesaid  on  the  part  of  the  lessee,  so  far  as  the  same  can  or  may 
be  applicable,  in  the  same  manner  as  if  the  same  lease  or  leases 
were  already  granted." 

7.  "  That  all  bricks,  timber,  materials,  and  other  things  which 
shall  have  been  brought  upon  the  said  premises  by  or  for  Har- 
greaves, his  executors  &c.,  for  the  purpose  of  erecting  such  build- 
ings as  aforesaid,  shall  be  considered  as  immediately  attached  to 
and  belonging  to  the  said  premises ;  and  no  part  thereof  shall  be 
removed  therefrom  by  him  or  them  without  the  consent  in  writing 
of  HoUedge,  his  heirs  or  assigns,  or  his  or  their  surveyor." 

8.  "That,  in  case  Hargreaves,  his  executors  &c.,  shall  fail  to 
proceed  with  the  erection  and  completion  of  the  said  houses  and 
buildings  respectively,  or  any  of  them,  so  and  in  such  manner  as 
that  the  same  may  be  completed  within  the  times  respectively 
hereinbefore  appointed  in  that  behalf  (and  which  times  respectively 
it  is  hereby  declared  and  agreed  shall  be  considered  as  of  the 
essence  of  this  contract),  then  and  in  such  case,  and  immediately 
or  at  any  time  or  times  after  such  default,  and  notwithstanding  any 
previous  waiver  (if  any),  it  shall  be  lawful  for  HoUedge,  his  heirs 
or  assigns,  upon  obtaining  or  receiving  a  certificate  from  his  or 
their  surveyor  of  such  default  having  been  made,  to  enter  into  and 
upon  and  take  possession  of  the  whole  or  any  part  of  the  said  land 
which  shall  not  have  been  comprised  in  any  lease  or  leases  then 
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BuoiKrir  after  mentioned,  with  all  buildings  and  improvements  thereon,  and 
Batdiav.  ^^  hrtcks  and  other  luUding  materials  danding  and  heing  thereon^ 
for  his  and  their  own  absolute  use  and  benefit ;  and  thereupon  this 
agreement,  and  every  clause,  matter,  and  thing  herein  contained  on 
the  part  of  Holledge,  his  heirs  or  assigns,  shall  cease  and  be  void 
both  at  law  and  in  equity,  but  without  prejudice  to  any  other  right 
or  remedy  which  he  or  they  may  Jiave  or  might  have  had  against 
Hargreaves,  his  executors  or  administrators,  for  or  on  account  of 
the  breach  of  any  of  the  agreements  hereinbefore  contained  on  his 
or  their  part." 

It  was  contended  on  the  part  of  the  defendant,  that,  as  the 
building  materials  were  under  the  agreement  the  property  of  Hol- 
ledge, the  owner  of  the  land,  and  the  inxplements  belonged  to  the 
son  of  the  judgment-debtor,  there  was  nothing  that  could  have 
been  seized  and  sold  by  the  sherijBT  under  the  fi.  fa. 

The  jury  found  the  value  of  the  materials  provided  for  and 
meant  to  be  used  in  the  houses  to  be  45Z.  They  also  found  the 
scaffolding  to  be  the  property  of  the  judgment-debtor,  and  to  be 
of  the  value  of  102. 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered 
for  the  plaintiff  for  5521,  and  reserved  leave  to  the  defendant  to 
move  to  reduce  it  by  the  sum  of  45Z.,  the  value  of  the  buUding 
materials. 

Pearce  having  obtained  a  rule  nisi  pursuant  to  the  above 
leave, 

Jan.  16, 18.  Parry,  Serjt,  and  C.  H.  Hopwood^  shewed  cause. 
The  question  in  this  case  turns  mainly  upon  the  construction  of 
the  agreement  of  the  28th  of  September,  1865.  The  general 
scope  of  that  agreement  is,  that  Haigreaves,  the  execution-debtor, 
was  to  have  possession  of  the  land  for  the  purpose  of  building ; 
that,  to  enable  him  to  carry  out  the  speculation,  advances  were  to 
be  from  time  to  time  made  to  him  by  Holledge ;  and  that,  to  secure 
to  Holledge  the  repayment  of  those  advances,  all  the  materials 
which  should  be  brought  upon  the  land  for  the  purpose  of  being 
used  in  the  buildings  should  be  considered  as  appropriated  thereto, 
and  should  not  be  removed  without  Holledge's  consent.      The 
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upon  Holledge  a  licence  or  right  to  enter  and  seize,  in  case  of  de-  Bbowit 
fault  by  Hargreaves ;  but  do  not,  as  against  third  persons,  convey  Bateman 
to  him  any  present  interest  in  those  materials,  at  all  events  until 
some  act  done  by  him  in  a^ertion  of  his  right.  It  is  not  a  con- 
veyance of  an  interest  in  future,  as  in  Fetch  v.  Tutin  (1)  ;  Tapfidd 
V.  EiUman  (2)  ;  Lunn  v.  Thornton  (3) ;  Gale  v.  Burnell  (4) ;  and 
Congreve  v.  Evetts.  (5) 

[WiLLES,  J.,  referred  to  Langton  v.  Waring,  (6)] 

That  was  a  sale  of  specific  chattels ;  and  there  was  a  distinct 
appropriation.  The  eighth  clause  is  strong  to  shew  that  it  was  not 
intended  that  the  property  in  question  should  pass  by  the  seventh 
clause,  because  it  expressly  provides  that  it  ia  only  upon  Hargreaves 
making  default  that  the  option  is  to  be  exercised  by  Holledge ; 
and  here  there  has  been  no  default. 

[Montague  Smith,  J.  If  Holledge  had  such  an  interest  in  the 
materials  as  that  a  court  of  equity  would  have  restrained  the  sheriff 
from  selling,  the  plaintiff  could  have  sustained  no  detmage  from  his 
abstaining  from  so  doing.] 

The  sole  question  for  a  court  of  law  to  consider  is,  whether 
or  not  the  property  passed :  Carr  v.  Acraman.  (7)  In  Baher  v. 
Gray  (8),  upon  an  agreement  in  terms  very  similar  to  those  of 
this  instrument,  the  decision  turned  upon  the  absence  of  a  specific 
appropriation. 

[Montague  Smith,  J.  The  agreement  there  did  not  provide 
that  the  unused  materials  should  be  deemed  part  of  the  ship. 
Jervis,  C.J.,  says:  "I  think  it  is  most  likely  that  the  parties 
intended  that  all  timber  which  had  been  provided  for  the  con- 
struction of  the  ship  should  be  the  property  of  the  defendant,  in 
the  event  of  the  builder  failing  to  perform  his  contract.  But  I  do 
not  think  they  have  used  language  sufficiently  clear  to  carry  that 
intention  into  effect"] 

In  ChideU  v.  Galsworthy  (9),  which  will  probably  be  relied  on  for 

(1)  15  M.  &  W.  110.  (6)  18  C.  B.  (N.S.)  315. 

(2)  6  M.  &  G.  245.  (7)  11  Exch.  666  ;  26  L.  J.  (Ex.)  90. 

(3)  1  C.  B.  379.  (8)  17  C.  B.  462,  479. 

(4)  7  Q.  B.  860.  (9)  6  C.  B.  (N.S.)  471. 

(5)  10  Ex.  298 ;  23  L. J.  (Ex.)  273. 
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of  Error  (1)  thought  that  the  circumstances  were  not  suflScient  to 
indicate  an  intention  to  pass  the  materials  which  had  not  been 
fitted  to  the  ship.  It  is  in  all  cases  a  question  of  intention.  The 
decision  in  Hawthorn  v.  Newcastle  and  North  Shields  Railway 
Company  (2)  went  very  much  upon  the  same  principle.  If,  then, 
the  intention  of  the  parties  was  that  Holledge  should  have  an 
interest,  legal  or  equitable,  in  these  materials,  the  sheriff  could  not 
seize  them.  The  definition  of  a  "  bill  of  sale,"  in  the  7th  section 
of  17  S  18  Vict.  c.  36,  clearly  never  was  intended  to  apply  to 
a  clause  of  this  sort  incidentally  inserted  in  a  building  contract. 
The  Court  will  look  at  the  whole  scope  of  the  instrument  in  order 
to  determine  its  legal  character. 

BoviLL,  C. J.  I  am  of  opinion  that  the  true  construction  of  the 
agreement  between  Holledge  and  Hargreaves  i^  that,  until  posses- 
sion was  taken  by  Holledge  under  the  eighth  clause,  Hargreaves 
must  be  assumed  to  have  been  in  possession  of  the  land  and  of  the 
buildings  in  course  of  erection  thereon.  It  is  not  necessary  to  con- 
sider what  was  the  extent  of  his  interest.  On  the  part  of  the 
defendant  it  has  been  contended  that  the  agreement  contains 
matter  which  creates  a  present  interest,  legal  or  equitable,  in  the 
landlord,  in  all  materials  brought  upon  the  premises  to  be  used 
in  the  buildings.  Mr.  Hop  wood,  on  the  other  hand,  has  insisted 
that  the  seventh  and  eighth  clauses  are  to  be  read  together,  and 
that  the  seventh  is  controlled  by  the  eighth.  Now,  the  seventh 
clause  provides  that  *^  all  bricks,  timber,  materials,  and  other  things 
which  shall  have  been  brought  upon  the  premises  by  or  for  Har- 
greaves his  executors,  &c.,  for  the  purpose  of  erecting  such  build- 
ings as  aforesaid,  shall  be  considered  as  immediately  attached 
to  and  belonging  to  the  premises ;  and  no  part  thereof  shall  be 
removed  therefrom  by  him  or  them  without  the  consent  in  writing 
of  Holledge,  his  heirs  or  assigns,  or  his  or  their  surveyor."  The 
eighth  clause  in  certain  events  authorizes  Holledge  to  take  posses- 
sion of  the  whole  or  any  part  of  the  land  not  comprised  in  any 
lease  granted  pursuant  to  the  agreement,  with  all  buildings  and 
improvements  thereon,  and  all  bricks  and  other  building  materials 
standing  and  being  thereon,  for  liis  own  absolute  use  and  benefit. 

(1)  6  E.  &  B.  355 ;  25  L.  J.  (Q.B.)  321.  (2)  3  Q.  B.  734,  n. 
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It  seems  to  me  that  there  is  notliing  inconsistent  in  these  two 
clauses;  but  that  effect  may  be  given  to  each.  The  purport' 
of  the  seventh  clause  is  to  make  the  materials  brought  for  the 
buildings  part  of  the  property,  but  only  in  the  same  manner  as 
materials  actually  used  in  the  erection  of  the  buildings.  K 
they  became  part  of  the  premises  they  became  so  subject  to 
the  agreement,  and  would  pass  by  the  lease  which  the  land- 
lord was  to  grant.  But  the  eighth  clause  w^as  intended  to 
provide  for  the  case  o{  a  default  on  the  part  of  the  builder, 
in  which  case  the  landlord  was  to  be  at  liberty  to  enter  and  take 
possession  of  the  land,  with  all  buildings  and  materials  thereon. 
This  latter  clause  in  no  degree  qualifies  the  former.  The  case 
must,  therefore,  rest  upon  the  seventh  clause.  It  is  not  necessary 
to  say  whether  that  clause  creates  an  express  legal  interest  in 
the  landlord,  because  in  my  judgment  it  confers  upon  him  a  clear 
equitable  right  to  the  materials  brought  upon  the  premises  for  the 
purpose  of  being  used  in  their  construction,  without  any  actual 
interference  on  his  part ;  and  none  of  the  cases  cited  shew  that 
such  an  equitable  interest  could  not  be  created.  That  being  so, 
the  materials  could  not  be  liable  to  seizure  under  an  execution 
against  the  builder.  It  has  been  contended  that  the  agreement 
amounts  to  no  more  than  a  mere  licence  to  Holledge  to  take  pos- 
session. But,  though  the  eighth  clause  might  possibly  operate  as 
an  authority  to  Holledge  to  take  possession  of  the  buildings  and 
building  materials  on  Hargreaves  making  default,  it  appears  to  me 
that  under  the  seventh  clause  Holledge  took  an  immediate  interest 
in  the  materials.  As  to  the  Bills  of  Sale  Act,  it  is  only  necessary 
to  refer  to  it  to  shew  that  this  instrument  is  not  within  the 
enacting  words  of  s.  1.  It  has,  however,  been  urged  that  it  comes 
within  the  description  of  instruments  in  the  interpretation  clause, 
8.  7.  It  is  said  that  it  is  covered  by  the  words  "  other  assurances 
of  personal  chattels :"  but,  finding  those  words  preceded  by  *'  assign- 
ments, transfers,  and  declarations  of  trust,"  and  applying  to  the 
statute  the  ordinary  rule  of  construction,  it  seems  to  me  that  the 
agreement  in  question  is  not  ejusdem  generis  with  those  with 
which  the  words  relied  on  are  associated,  and  therefore  that  it  is 
not  within  them.  Then  it  was  said  that  Holledge  should  have 
taken  possession  of  the  materials.    I  have  already  disposed  of  that 
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by  saying  that  this  agreement  does  not  operate  as  a  mere  licence 
to  take  possession,  in  which  case  possibly  it  would  have  been 
witliin  the  Bills  of  Sale  Act,  but  that  it  creates  an  equitable 
interest  in  Holledge,  which  could  not  be  defeated  by  the  claim  of 
the  execution-creditor.     The  rule  must  be  absolute. 


Keating,  J.  I  am  of  the  same  opinion.  The  rule  calls  upon 
the  plaintiff  to  shew  cause  why  the  verdict  should  not  be  reduced 
by  the  sum  of  45Z.,  the  value  of  certain  building  materials  which 
had  been  brought  by  Hargreaves,  the  execution-debtor,  upon  the 
premises  where  they  were  seized  by  the  sheriflF.  The  terms  of  the 
seventh  and  eighth  clauses  of  the  agreement,  upon  which  the 
question  turns,  are  quite  consistent,  and  clearly  explain  the  inten- 
tion of  the  parties.  The  general  scope  of  the  agi^eement  was  this : 
Holledge  was  possessed  of  land  upon  which  Hargreaves  was  to 
build  certain  houses,  which  when  built  were  to  be  demised  to  the 
latter  at  certain  yearly  rents.  Meanwhile  Holledge  was  to  piake 
advances  to  Hargreaves  to  enable  him  to  complete  the  houses,  and 
required  to  have  some  security  for  the  repayment  of  such  ad- 
vances ;  and  therefore  it  is  provided  by  the  seventh  article  that  all 
materials  which  shall  have  been  brought  upon  the  premises  by 
Hargreaves  for  the  purpose  of  erecting  such  buildings,  shall  be  con- 
sidered as  immediately  attached  and  belonging  to  the  premises,  and 
that  no  part  thereof  shall  be  removed  therefrom  without  Holledge's 
consent  But,  as  it  might  happen  that  Hargreaves  would  be  unable 
or  unwilling  to  complete  his  agreement,  the  eighth  clause  goes 
on  to  provide  that,  in  that  event,  it  shall  be  lawful  for  Holledge, 
his  heirs  or  assigns,  to  enter  into  and  take  possession  of  the  whole 
or  any  part  of  the  land  not  leased,  with  all  buildings  and  all 
bricks  and  other  building  materials  standing  and  being  thereon, 
for  his  and  their  own  absolute  use  and  benefit.  The  question  is, 
what  rights  does  that  instrument  create  ?  It  is  imnecessary,  in 
the  view  the  Court  takes  of  it,  to  consider  whether  the  effect  of 
the  seventh  clause  was  to  give  Holledge  a  legal  interest  in  the 
materials  before  default  made  by  Hargreaves.  If  the  decision  of 
the  case  had  turned  upon  that,  I  should  have  desired  time  to  con- 
sider. But  I  entirely  agree  with  my  Lord  that  it  creates  such  an 
equitable  right  in  Holledge  as  to  prevent  the  materials  from  being 
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available  to  satisfy  an  execution  against  Hargreaves.  In  Reeve  v. 
Whitmore  (1),  Lord  Westbury,  with  that  clearness  and  perspicuity 
which  so  much  distinguish  him,  explains  the  distinction  between 
a  mere  power  to  seize  and  the  creation  of  an  interest  which  will 
give  an  equitable  claim  to  a  chattel.  Applying  that  rule  here,  if 
the  seventh  clause  gave  HoUedge  a  mere  right  to  seize  the  mate- 
rials in  question,  equity  would  not  giye  effect  to  it ;  but,  if  it 
created  an  interest  in  HoUedge's  fevour,  a  court  of  equity  would 
(although  a  court  of  law  would  not  hold  the  property  to  pass) 
consider  it  as  an  equitable  charge.  I  therefore  think  the  seventh 
clause  of  this  agreement  has  produced  the  effect  contended  for  on 
the  part  of  the  defendant,  and  that  the  materials  in  question  were 
not  available  for  satisfaction  of  the  plaintiff's  execution.  The  ver- 
dict must,  therefore,  be-reduced  by  the  sum  of  45Z.,  unless  the  non- 
compliance with  the  requirements  of  the  Bills  of  Sale  Act  renders 
this  instrument  void.  For  the  reasons  given  by  my  Lord,  in  which 
I  entirely  concur,  I  think  this  w^as  not  a  conveyance  or  assurance 
within  the  contemplation  of  that  act.  The  agreement  therefore 
must  have  full  effect,  and  this  rule  must  be  made  absolute. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  This  is  a 
mere  question  of  damages ;  and  I  agree  with  my  Lord  and  my 
Brother  Keating  that  the  plaintiff  is  not  entitled  to  recover  dam- 
ages in  respect  of  the  materials  which  were  brought  upon  the 
premises  by  Hargreaves  under  the  agreement  of  the  28th  of  Sep- 
tember, 1865.  If  the  question  had  been  whether  or  not  the 
defendant  was  entitled  to  judgment,  we  might  have  been  driven 
to  the  consideration  of  the  legal  rights  of  the  parties.  But,  this 
being  a  mere  question  of  damages,  I  am  of  opinion  that  the  plain- 
tiff is  not  entitled  to  recover  in  respect  of  these  goods.  Whatever 
might  be  the  legal  effect  of  the  contract,  I  think  it  created  such 
an  interest  in  the  goods  in  equity  in  Holledge  as  was  sufficient  to 
prevent  the  sheriff  from  selling  them  under  the  execution  against 
Hargreaves.  The  legal  interest  in  the  land  remained  in  Holledge, 
subject  to  a  right  in  Hargreaves  to  have  leases  granted  to  him  as 
the  houses  should  be  erected  and  finished.  Advances  were  from 
time  to  time  to  be  made  by  Holledge :  and  it  was  agreed  that  the 

(1)  33  L.  J.  (Ch.)  63. 
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without  HoUedge's  consent.    Apart  from  all  technical  considera- 
tions, there  could  be  no  doubt  as  to  the  substantial  meaning  of  the 
parties.     Is,  then,  the  contract  one  which  equity  would  enforce  ? 
I  am  clearly  of  opinion  that  it  is.    It  was  mot  a  mere  power  to 
enter  and  take  the  materials ;  but  a  distinct  agreement  that  they 
shall  be  considered  as  attached  to  and  belonging  to  the  premises. 
I  think  the  bringing  the  materials  upon  the  land  under  such  an 
agreement  as  that  amounts  to  the  same  thing  as  if  they  had  been 
iM  brought  there,  and  then  an  agreement  made  tliat  they  should  be 

coiisidered  as  part  of  the  land.  It  must  be  assumed  that  these 
things  were  brought  upon  the  land  for  the  purpose  of  being  used 
in  the  erection  of  the  buildings.  Hargreaves  himself  could  not 
have  appropriated  them  to  any  other  purpose ;  neither,  I  think, 
could  the  sheriff!  It  may  be  a  question  whether  under  this  agree- 
ment Hargreavea  took  any  interest  at  all  in  the  land.  It  may  be 
that  he  was  a  mere  tenant  at  will.  (1)  The  distinction  between  a 
mere  licence  to  take  possession  and  the  creation  of  an  interest  is 
well  pointed  out  in  two  of  the  casea  wliich  have  been  referred  to, 
viz.  Carr  v.  AllaU  (2)  and  Beeve  v.  WhUmore.  (3)  Wherever 
there  is  a  clear  indication  of  intention  to  pass  an  interest,  the 
Court  will  so  construe  the  instrument  as  to  give  effect  to  that 
^«,'i'jj  intention.    As  to  the  argument  founded  upon  the  Bills  of  Sale 

ijl  1 1  Act,  I  am  of  opinion  that  the  contract  being  in  effect  to  attach  to 

|1)!|:|;!|  land,  gave  the  landlord  an  interest  in  equity  which  cannot  be 

''%il  affected  by  that  act. 

Rule  absolute. 
Attorney  for  plaintiffs :  H.  Parry, 
Attorneys  for  defendant :  Abbott,  Jenkins,  dt  Aibott. 


1 


I  r 


I  1 1  (1)  See  Marquis  of  Camden  v.  Bat-  (2)  27  L.  J.  (Ex.)  385. 

l\  |;i  terbury,  6  C.  B.  (N.S.)  808 ;  in  error,  (3)  33  L.  J.  (Ch.)  63. 

7  0.  B.  (N.S.)  864. 
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BERRESFORD  and  Another  v.  GEDDES.  18G7 

Jan.  29. 
Practice — Notice  of  Trials  he/ore  Issue  complete —  Waiver  of  Irregularity — Lis — 

continuAnce — Statute  of  Jeofails,  32  Hen,  8,  c.  30, 


To  a  declaration  containiDg  two  counts,  the  defendant  pleaded  three  pleas  to 
the  first  count,  and  a  fourth  plea  to  the  second.  Issue  was  joined  on  the  pleas 
to  the  first  count,  and  there  was  a  special  replication  to  the  fourth  plea.  Notice 
of  trial  was  given ;  and  the  defendant  obtained  a  rule  for  a  special  >ury,  and  the 
jury  was  duly  nominated,  reduced,  and  summoned ;  but,  when  the  cause  came  on 
for  trial,  it  was  discovered  that  no  issue  had  been  joined  on  the  replication  to  the 
fourth  plea.  Before  the  jury  were  sworn  the  judge,  upon  the  application  of  the 
plaintiffs  (without  summons),  amended  the  record  by  striking  out  the  second 
count ;  and,  the  defendant  declining^  to  appear,  the  plainti£fs  obtained  a  verdict. 
Upon  a  motion  to  set  aside  the  verdict  for  irregularity,  on  the  grounds  that  there 
had  been  no  sufficient  notice  of  trial,  and  that  there  had  been  a  discontinuance : — 

Held,  that  the  notice  of  trial  was  effectual  as  to  the  first  count ;  and  the  trial 
valid.  That  the  defendant  had  waived  any  irregularity  in  the  notice ;  and  that 
there  was  no  discontinuance. 

Sembile,  that  the  defect  in  the  record,  even  if  it  had  not  been  amended,  would 
have  been  cured,  after  verdict^  by  the  Statute  of  Jeofails,  32  Hen.  8,  c.  30. 

This  was  an  action  brought  ta  recover  an  amount  paid  by  the 
plaintiffs  to  the  London  and  St.  Katherine  Dock  Company  for 
charges  on  certain  goods  of  the  plaintiffs,  which  they  alleged  were 
incurred  by  reason  of  the  defendant's  having  improperly  landed  the 
goods  from  his  ship  on  to  the  quay  of  the  docks,  instead  of  dis- 
charging them  into  the  plaintiffs'  lighters. 

The  declaration, — which  contained  a  special  count  founded  on 
the  67th  section  of  the  Merchant  Shipping  Amendment  Act,  1862, 
25  &  26  Vict.  c.  63,  and  also  a  count  for  money  paid, — was  delivered 
on  the  17th  of  March,  1866,  and  the  defendant  on  the  30th  of  April 
pleaded  three  pleas  to  the  first  count,  and  a  fourth  plea  to  the 
second  count.  The  plaintiffs  on  the  25th  of  May  took  and  joined 
issue  on  all  the  pleas,  and  pleaded  a  second  special  replication  to 
the  fourth  plea,  and  delivered  a  paper  purporting  to  be  an  issue, 
with  a  notice  of  trial,  but  such  paper  contained  no  joinder  of  issue 
on  the  special  replication  to  the  fourth  plea. 

On  the  cause  being  called  on  for  trial  at  the  sittings  in  Lon- 
don after  last  Michaelmas  Term,  the  plaintiffs'  counsel  applied  to 
Bovill,  C.  J.,  to  amend  the  record,  either  by  adding  a  joinder  in 
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issue  to  the  second  replication  to  the  fourth  plea,  or  by  striking 
out  the  second  count.  The  proposed  amendment  was  objected  to 
on  the  part  of  the  defendant,  his  counsel  assigning  as  his  reason 
for  opposing  it  that  he  wanted  the  mate  of  the  defendant's  vessel 
(who  was  then  abroad)  to  be  personally  examined  as  a  witness. 
This  witness  had  been  examined  upon  interrogatories  before  leaving 
England,  and  therefore  a  postponement  of  the  trial  could  not  be 
asked  for  in  the  ordinary  course. 

The  Lord  Chief  Justice  allowed  the  amendment,  striking  out  the 
second  coUnt;  whereupon  the  defendant's  counsel  withdrew,  and 
the  trial  proceeded  without  any  one  appearing  for  him;  and  a 
verdict  was  taken  for  the  plaintiffs. 


Jan.  16.  Sir  G.  Honyman,  Q,C,,  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  subsequent  proceedings,  for  irregularity,  on 
the  grounds  that  no  sufficient  notice  of  trial  had  been  given,  and 
that  there  had  been  a  discontinuance  of  the  action. 

Jan.  29.  /.  Brown,  Q.O.y  and  F.  M.  Wliite,  shewed  cause,  upon 
an  affidavit  which  stated  that  on  the  12th  of  April,  1866,  the 
defendant  obtained  an  order  for  time  to  plead,  on  the  terma  of 
pleading  issuably  and  rejoining  gratis ;  that  notice  of'  trial  was 
given  for  the  sittings  after  Trinity  Term  last ;  that,  after  the  record 
was  entered  for  trial,  the  defendant's  attorneys  obtained  a  rule  for 
a  special  jury,  which  had  the  effect  of  making  the  cause  a  remanet 
till  the  sittings  after  Michaelmas  Term,and  a  special  jury  was  accord- 
ingly nominated,  reduced,  and  summoned ;  that,  on  the  13th  of  De- 
cember, 1866,  the  defendant's  attorneys  signed  certain  admissions, 
and  gave  an  undertaking  as  attorneys  for  the  defendant  to  produce 
certain  documents  on  the  trial  of  the  cause ;  that  the  cause  was  in 
the  paper  for  trial  on  the  17th,  18th,  and  19th  of  December ;  that, 
shortly  before  the  c^use  was  called  on,  the  defendant's  attorneys  for 
the  first  time  intimated  that  the  issue  was  not  complete ;  that, 
although  the  defendant's  attorneys,  counsel,  and  witnesses  were  in 
attendance  during  the  whole  time  the  cause  was  in  the  paper,  he  re- 
fused to  proceed  with  his  defence ;  and  that  the  defendant  might 
have  raised  his  defence  to  the  action  on  the  pleas  on  which  issue 
was  joined.  The  irregularity,  if  any,  was  that  of  the  defendant 
himself;  and  it  has  been  waived.     The  issues  were  substantially 
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the  same  on  both  counts ;  and  there  was  a  complete  issne  joined       isg7 
on  the  pleas  to  the  first  count.    The  rule  for  a  special  jury  could  Bbbiiksfobd 
only  be  obtained  upon  an  affidavit  that  issue  had  been  joined.  Gedi>eb. 

[WiLLES,  J.  The  objection,  if  any,  is  to  what  was  done  by  the 
Chief  Justice.   The  application  should  have  been  addressed  to  that. 

Sir  O.  Honyman,  Q.G.  There  was  no  order  in  writing,  and 
therefore  nothing  to  appeal  from. 

BoviLL,  C.J.  If  any  suggestion  of  that  sort  had  been  made  at 
the  time,  I  would  have  issued  a  summons.  In  practice,  however, 
it  is  not  usual  to  adopt  the  strict  course  at  nisi  prius.  We  must 
look  to  the  record. 

WiLLES,  J.  Even  apart  from  that,  is  there  any  irregularity 
here  ?  Has  not  the  Court  a  right  to  direct  the  trial  of  one  issue 
which  is  perfect  ?] 

The  order  standing,  there  is  a  complete  issue,  trial,  and  verdict. 
The  notice  of  trial  was  good  per  se ;  the  only  objection  is  that  it 
was  premature.  If  that  be  an  irregularity,  it  is  one  which  might 
be  waived  or  an  amendment  made :  Doe  d.  Anirdbm  v.  Jepson  (1) ; 
Fraas  v.  Paravicini  (2) ;  Williams  v.  WiUiatns  (3) ;  Fanner  v. 
MourUfort  (4)  ;  8ayer  v.  Pococh  (5) ;  Orundy  v.  Mdl,  (6)  In  Cooke  v. 
Burke  (7),  the  cause  went  down  to  trial  with  an  untraversed  plea 
upon  the  record,  and  an  amendment  by  adding  a  traverse  was 
allowed.  Then,  if  the  irregularity  may  be,  it  clearly  has  been, 
waived  here  by  the  steps  subsequently  taken  by  the  defendant, 
which  assumed  the  cause  to  be  at  issue,  viz.  obtaining  a  rule  for  a 
special  jury,  and  nominating  and  reducing  them.  Then,  as  to  the 
alleged  discontinuance,  that  is  cured  by  the  verdict.  In  2  Ch.  Arch. 
11  ed.  1470,  it  is  said:  "Discontinuance  is  cured  after  verdict  by 
the  Statute  of  Jeofails,  32  H.  8,  c  30,  and  after  judgment  by  nil 
dicit,  confession,  or  non  sum  informatus,  by  4  &  5  Ann.  c.  16." 
In  Harvey  v.  Richards  (8),  in  an  action  of  assumpsit  on  a  bill  of 
exchange,  with  the  usual  money  counts,  the  defendant  pleaded  nil 
debet  to  the  count  on  the  bill,  but  did  not  plead  at  all  to  the  other 
counts ;  and,  after  verdict  for  the  plaintiff,  it  was  held  that  the 

(1)  3  B.  &  Ad.  402.  (5)  1  Cowp.  407. 

(2)  4  Taunt.  545.  (6)  1  B.  &  P.  (N.R.)  28. 

(3)  2  DowL  350.  (7)  5  Taunt  164. 
<4)  9  M.  &  W.  100.  (8)  1  H.  Bl.  644. 
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defendant  could  not  take  advantage  of  his  own  mispleading  in 
"  arrest  of  judgment. 

Sir  O.  Ronyman,  Q-C,  and  Watkin  Williams,  in  support  of  the 
rule.  If  the  notice  of  trial  was  a  bad  notice  at  the  time  it  was 
given,  it  was  not  competent  to  the  judge  by  an  amendment  d£ 
the  record  to  convert  it  into  a  good  one.  Assuming  that  there 
might  have  been  several  writs  of  venire  facias, — though  in  the 
instance  referred  to  in  Com.  Dig.  Enquest  (C.  1),  Otmbetland  y. 
Oumherland  (1),  the  issues  arose  in  several  places, — that  course  was 
not  pursued  here.  The  general  rule  stated  in  1  Chit  Arch.  11  ed. 
313,  is,  that  notice  of  trial  cannot  be  given  until  issue  is  joined. 
The  40th  rule  of  Hilary  Term,  1853,  does  not  apply  to  the'present 
case.  A  defect  similar  to  this  was  held  by  the  House  of  Lords  in 
Gwynne  v.  Burnett  (2)  to  render  the  whole  trial  a  nullity. 

[WiLLES,  J.    The  verdict  passed  here  upon  a  complete  issue.] 

There  was  no  complete  issue  joined  at  the  time  the  notice  of 
trial  was  given ;  and  that  defect  is  not  cured  by  anything  that  has 
occurred  since. 

[BoviLL,  C.  J.  If  the  defendant  had  appeared  at  the  trial,  that 
unquestionably  would  have  cured  the  defect.  What  material 
diflference  in  that  respect  can  there  be  between  appearing  at  the 
trial,  and  obtaining  a  rule  for  a  special  jury  and  taking  all  the 
steps  necessary  to  their  being  summoned  ?  In  his  affidavit  the 
defendant  treats  the  notice  as  having  been  properly  given.] 

In  Lush's  Practice,  3  ed.  494,  it  is  said  that  a  defective  notice  is 
not  waived  by  the  defendant's  keeping  it,  and  forbearing  to  object ; 
and  several  authorities  are  cited  in  support  of  the  proposition. 

[WiLiiES,  J.  Might  not  a  judge  at  chambers  have  struck  out 
the  count  as  to  which  no  issue  had  been  joined  ?] 

No  such  application  was  made.  As  to  the  discontinuance,  it 
must  be  conceded  that  the  case  of  Harvey  v.  Richards  (3)  cannot 
be  distinguished  from  the  present. 


BoviLL,  C. J.    In  this  case  the  record,  when  notice  of  trial  was 

given,  shewed  a  complete  issue  joined  upon  the  first  count  of  the 

declaration.    There  were  incomplete  issues  on  the  second  count. 

I  should  have  been  disposed  to  think,  upon  the  authority  of 

(1)  Hob.  37.  (2)  6  Bing.  N.  C.  453.  (3)  1  H.  Bl.  644. 
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Harvey  v.  BichardB  (1),  that  the  cause  having  proceeded  to  trial,  isc? 
and  a  verdict  having  passed  in  favour  of  the  plaintiff  upon  the 
issue  joiiied  on  the  first  count,  the  defect  was  cured  by  the  Statute 
of  Jeofails,  32  Hen.  8,  c.  30.  But  I  am  of  opinion  that  it  is  un- 
necessary upon  the  present  occasion  to  consider  that.  Before  the 
cause  was  called  on,  the  defect  having  been  discovered,  an  applica- 
tion was  made  to  me  to  amend  the  record  by  striking  out  the 
second  count.  The  defendant  was  at  liberty  to  oppose  that  appli- 
cation upon  any  ground  he  could  suggest.  It  was  opposed :  and, 
after  hearing  the  parties,  I  came  to  the  conclusion  that  the  amend- 
ment should  be  allowed,  and  accordingly  I  struck  out  the  second 
count.  No  summons  issued,  and  no  formal  order  in  writing  was 
made :  but  all  the  parties  were  befare  me,  and  no  objection  was 
made  to  the  want  of  a  summons ;  and  no  doubt  it  was  competent 
to  the  defendant  to  appeal  against  my  decision.  No  such  course 
has  been  taken,  probably  because  his  counsel  thought  the  order 
was  properly  made.  The  second  count  was  wholly  unnecessary : 
the  record  was  perfect  without  it ;  and  I  am  of  opinion  that  there 
has  been  no  discontinuance.  If  there  were  any  irregularity,  I 
think  the  conduct  of  the  defendant,  in  obtaining  a  rule  for  a  special 
jury  upon  an  aflSdavit  that  issue  had  been  joined,  and  taking 
the  subsequent  steps  to  procure  the  attendance  of  the  jurymen, 
clearly  amounted  to  a  waiver.  This  rule  must  be  discharged  with 
costs. 

WlLLJSs,  J.  I  am  of  the  same  opinion.  The  question  seems  to 
me  to  be  an  entirely  new  one ;  and  we  must  decide  it  according  to 
reasoning  and  analogy.  The  declaration  contained  two  counts; 
as  to  one  issue  was  joined,  as  to  the  other  there  was  no  complete 
issue.  The  cause  proceeded  to  trial,  and  the  plaintiffs  obtained  a 
verdict  on  the  count  upon  which  issue  had  been  joined.  The 
notice  of  trial  was  in  terms  applicable  to  all  the  issues ;  but,  inas- 
much as  there  was  no  issue  joined  on  the  second  count,  it  was  an 
effectual  notice  only  as  to  the  first  count.  There  has,  therefore, 
been  a  good  trial  of  an  issue  properly  joined,  unless  the  fietct  of 
there  having  been  another  count  upon  the  record  as  to  which  there 
was  no  perfect  issue  invalidates  the  verdict.    If  the  second  count 

(1)  1  a  Bl.  644. 
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had  remained  upon  the  record,  my  impression  is  that  the  defect 
would  have  been  cured  by  the  statute  32  Hen.  8,  c  30.  Utile  per 
inutile  non  vitiatur.  The  yerdict  ought  not  to  be  vitiated  by 
matter  which  does  not  affect  the  merits.  Apart  from  any  amend- 
ment, therefore,  I  should  have  thought  that  the  verdict  ought  to 
stand.  Here,  however,  the  pleadings  relating  to  the  second  count 
were  struck  out  before  trial ;  and  there  was  not,  nor  could  there 
have  been,  any  complaint  as  to  the  manner  in  which  that  was 
done.  In  strictness,  no  doubt,  there  should  have  been  a  summons. 
But  no  objection  was  taken  on  that  score :  and  my  Lord  struck  out 
the  second  count.  I  entirely  agree  with  the  defendant's  oounse], 
that  striking  out  the  second  count  at  the  trial  would  not  have  the 
effect  of  making  the  trial  on  the  first  count  valid,  unless  there  had 
been  a  good  notice  of  trial.  The  mere  act  of  the  judge  in  altering 
the  record  against  the  will  of  the  defendant^  could  not  have  the 
effect  of  curing  a  bad  notice.  But  I  think  the  notice  here  was 
perfectly  valid,  notwithstanding  there  was  a  second  count  upon  the 
record  as  to  which  no  issue  was  joined.  Under  the  old  law,  it  is 
clear  that,  where  there  were  several  issues,  there  might  have  been 
several  writs  of  venire.  This  appears  from  Com.  Dig.  Enquest 
(C.  1).  There  being  an  issue  properly  joined  upon  the  record,  the 
Court  had  power  to  cause  that  to  be  disposed  of.  The  plaintifi 
might  have  entered  a  nolle  prosequi  as  to  the  second  count :  and 
the  defendant  could  have  sustained  no  prejudice;  for,  he  knew  that 
there  could  be  no  issue  tried  on  the  second  count.  If  the  course 
pursued  by  the  plaintiffs  had  been  calculated  to  harass  the  defen- 
dant, the  Court  would  know  how  to  deal  with  the  matter ;  or  the 
defendant  might  have  applied  to  a  judge  at  chambers  to  strike 
out  the  pleadings  on  the  second  count,  or  to  compel  the  plaintiffs 
to  enter  a  nolle  prosequi  as  to  that  count  The  defendant,  how- 
ever, did  not  take  either  of  those  courses ;  and,  when  the  plaintiffs 
applied  to  the  judge  to  amend  the  record  by  striking  out  the 
second  count,  he  resisted  it.  I  must  confess  I  see  nothing  in  the 
nature  of  the  thing  to  make  it  incumbent  on  us  to  say  that  the 
notice  of  trial  was  bad  as  to  the  issue  on  the  first  count,  because 
there  were  pleadings  upon  the  record  as  to  which  no  issue  had  been 
joined,  and  consequently  none  that  could  be  tridd.  I  think  we  are 
bound  to  hold  that  the  proper  remedy  of  the  defendant  was  by  an 
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application  to  the  equitable  discretion  of  a  judge  at  chambei-s^ 
rather  than  that  the  whole  proceeding  was  void  because  there  hap- 
pened to  be  something  upon  the  record  which  was  idle  and  useless. 

EEATiKGy  J.  I  am  of  the  same  opinion.  As  the  record  stood 
at  the  time  the  notice  of  trial  was  given,  it  was  competent  to  the 
defendant  to  have  applied  to  a  judge  at  chambers  to  set  aside  tli(' 
notice,  or  to  compel  the  plaintiffs  to  strike  out  the  second  count ; 
and  the  judge  would  have  taken  care  that  the  defendant  sustained 
no  prejudice.  The  defendant,  however,  did  not  do  that ;  but  he 
assumed,  or  led  the  plaintiffs  to  think  he  assumed,  the  notice  to  be 
a  good  one ;  and,  when  the  application  was  made  before  the  trial 
to  do  that  which  ought  to  have  been  done  at  an  earlier  stage,  he- 
appeared  by  counsel  to  oppose  it.  If  my  Lord  had  perceived  that 
any  hardship  or  injustice  would  have  been  inflicted  upon  the 
defendant  by  the  proposed  amendment,  he  would  not  have  made 
the  order.  He  thought  injustice  would  have  resulted  from  hb 
refusal  to  do  so.  The  want  of  a  summons  was  cured  by  the 
appearance  of  the  defendant,  and  cannot  now  be  insisted  on. 
Indeed,  the  order  made  by  my  Lord  is  not  impeached  by  the  rule. 
I  think  the  rule  should  be  discharged  with  costs. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  So  far  as  it 
regarded  the  issues  joined  upon  the  first  count  of  the  declaration, 
the  notice  of  trial  was  perfectly  regular.  The  irregularity  consisted 
in  there  being  upon  the  record  a  count  as  to  which  there  was  no 
perfect  issue.  Being  a  mere  irregularity,  that  ought  to  have  been 
pointed  out  at  an  earlier  stage,  according  to  the  135th  rule  of 
Hilary  Term,  1853.  No  application  on  that  score  having  been 
made  within  a  reasonable  time,  what  else  is  there  to  complain  of? 
The  record  being  imperfect,  my  Lord  was  asked  at  the  trial  to 
amend  it  by  striking  out  a  useless  count ;  and,  in  the  proper 
exercise  of  his  discretion,  he  yielded  to  the  application.  Terms 
might  have  been  imposed  if  asked  for.  That  which  is  now  com- 
plained of  was  a  mere  irregularity,  and  has  been  waived. 

Bide  discharged  with  costs. 

Attorneys  for  plaintiffs :  Janes  &  ArkcoU. 
Attorneys  fQ;r  defendant :  EUis,  Parker,  dt  Clark. 
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Jan,  30. 


BUDENBERa,  Appellant  ;  EGBERTS,  Respondent. 
Appeals  from  Justices  under  20  <£r  21  Vict,  c.  43 — Costs,  when  to  be  applied/or. 

The  Court  will  not  entertain  an  application  for  costs  of  an  appeal  against  a 
decision  of  a  magistrate  under  the  20  &  21  Vict.  c.  43,  in  the  term  after  that  in 
which  judgment  is  pronounced. 

And  sembte,  that  the  application  for  costs  should  be  made  immediately  upon  ths 
disposal  of  the  case. 

Tms  was  a  case  stated  by  the  stipendiary  magistrate  of  Liver- 
pool, pursuant  to  the  20  &  21  Vict.  c.  43,  for  the  purpose  of  taking 
the  opinion  of  this  Court  upon  the  construction  of  the  6th  and  8th 
sections  of  the  Customs  Amendment  Act,  1859,  22  &  23  Yict 
c.  37. 

The  case  was  argued  on  the  21st  of  Jime,  1866,  when  it  was  sent 
back  to  the  magistrate  for  a  more  complete  statement  of  his  finding 
upon  one  point,  yiz.  whether  he  was  of  opinion  that  the  appellant 
had  in  fact  caused  the  goods  to  be  imported.  (1)  It  was  afterwards 
returned  by  the  magistrate,  with  the  following  memorandum 
appended  thereto:  "In  pursuance  of  the  order  of  the  Court  of 
Common  Fleas  made  in  the  above  case,  dated  the  21st  day  of 
June,  1866, 1  do  hereby  further  state  that  at  the  time  of  the  con- 
viction I  was  satisfied  that  Budenberg  had  caused  the  goods  to  be 
imported." 


2%6  Solicitor  General  thereupon,  on  the  16th  of  November,  1866, 
prayed  judgment  for  the  respondent ;  and  the  Court  gave  judgment 
accordingly,  but  nothing  was  said  about  costs. 

Locke,  Q.C.y  for  the  respondent  (January  30),  prayed  for  costs. 
He  referred  to  the  6th  section  of  the  statute,  which  places  the 
costs  at  the  discretion  of  the  Court ;  and  stated  that  the  invariable 
practice  in  the  Court  of  Queen's  Bench  is,  that  the  costs  follow  as 
of  course  on  the  affirmance  of  the  magistrate's  decision. 

[WiLLES,  J.  In  Schroder  v.  Ward  (2)  this  Court  held  that  costs 
on  appeals  from  the  county  courts  (or  Sheriffs'  Court,  London,)  will 

(1)  Law  Kep.  1  C.  P.  575. 
(2)  13  0.  B.  (N.S.)  410;   32  L.  J.  (O.P.)  160.       . 
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always  be  allowed  to  the  successful  party,  unless  there  bd  something 
very  exceptional  in  the  circumstances.  A  similar  role  has  been  ' 
•adopted  with  regard  to  the  respondent's  costs  on  the  dismissal  of 
an  appeal  against  a  decision  of  justices :  but  in  CasufeU  y.  Cook  (1) 
the  Court  declined  to  listen  to  an  application  for  costs  in  the  telm 
after  the  decision.] 

This  clearly  was  a  case  in  which  the  costs  would  have  been 
granted  if  the  counsel  for  the  respondent,  relying  upon  the  practice 
of  the  other  courts,  had  not  abstained  from  asking  for  costs. 

HoOcer,  who  appeared  to  shew  cause  in  the  first  instance,  was 
not  called  upon. 

BoYiLL,  C.  J.    I  see  no  reason  for  departing  in  this  case  from  the 

wholesome  rule  laid  down  in  Caswell  v.  Cook.  (1) 

The  rest  of  the  Court  concurred. 

Bide  refused.   ' 

Holker  asked  for  the*appellant's  costs  of  appearing  to  oppose  the 
present  application.    But  the  Court  refused  to  grant  them. 

No  rule. 

Attorneys  for  appellant :  Oregory,  BowcUffes,  &  Bawle. 
Attorney  for  respondent :  The  Solicitor  of  the  Customs. 
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Bl^ENBEQG 


STEWART  V.  SMITH  and  Another. 
Interrogatories  '^Common  Law  Procedure  Act,  1854,  ».  51, 

Interrogatories  under  the  5l8t  section  of  the  Common  Law  Prooedore  Act,  1864, 
-will  not  be  allowed  where  they  relate  wholly  to  matter  which  tenda  to  support  the 
-ease  of  the  opposite  party. 

In  an  action  for  a  malicious  prosecution  on  a  charge  of  stealing  books,  the 
Court  allowed  interrogatories  requiring  the  plaintiff  to  state  whether  or  not  certain 
books  described  were  in  his  possession,  and  when,  where,  and  from  whom,  he 
bought  them,  and  the  price  he  paid  for  them. 

This  was  an  action  for  a  malicions  prosecution.    The  plaintiff,, 
who  was  a  wheelwright  at  the  railway  company's  works  at  Strat- 
ford, was  charged  by  the  defendants  with  having  stolen  a  number 
(1)  12  C.  B.  (N.S.)  242. 
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Smith. 


of  books  from  their  book-stall  at  the  station  there,  but  was 
acquitted.    He  thereupon  brought  this  action. 

The  defendants  took  out  a  summons  for  leave  to  administer  to 
the  plaintiff,  under  the  51st  section  of  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict.  c.  125),  the  following  inter- 
rogatories : — 

"1.  Had  you  not,  on  the  14th  of  December,  1866,  in  and  upon 
your  dwelling-house.  No.  16,  Widdington  Place,  Windmill  Hill, 
West  Ham,  or  at  your  place  of  employment,  the  books  commonly 
called  or  known  by  the  names  mentioned  in  the  following  list 
[setting  out  a  list  of  books,  fifty-five  in  number,  which  the  plain- 
tiflF  had  been  charged  with  having  stolen  from  the  defendants' 
book-stall  at  the  Stratford  Eailway  Station]?  State  which  of 
such  books  were  at  your  dwelling-house,  and  which  at  your  place 
of  employment. 

"  2.  Had  you  not  two  or  more  copies  of  some  of  the  said  books? 
If  so,  state  which  of  the  said  books. 

"  3.  State  the  times  when,  and  places  where,  and  persons  from 
whom,  you  obtained  such  books  respectively :  and,  if  you  allege 
that  you  purchased  the  same  or  any  of  them,  state  the  prices 
which  you  paid  for  the  same  respectively. 

^4.  Are  such  books  now  in  your  possession  ?  If  not^  what  has 
become  of  the  same  ?  " 

The  summons  came  on  before  Byles,  J.,  but  he  declined  to 
make  any  order. 


Philbrick  moved  for  a  rule  in  the  terms  of  the  summons.  The 
affidavit  upon  which  the  application  was  founded  set  out  a  letter 
which  the  defendants'  attorneys  had  on  the  9th  instant  received 
jfrom  the  plaintiff's  attorneys,  which  contained  the  following  para-* 
graph: — "Mr.  Stewart  is  quite  ready  and  anxious  to  place  his 
position  before  a  jury,  and  state  upon  oath  (which  hitherto  he  haa 
been  debarred  from  doing)  in  what  manner  he  purchased  and 
obtained  the  books :  and  we  have  little  doubt  of  a  successful 
issue."  He  referred  to  ZycUinski  v.  MaUby.  (1)  That  was  an 
action  for  a  malicious  prosecution  of  the  plaintiff  upon  a  charge 
of  having  obtained  money  from  the  defendant  by  false  and  firaudu- 
(1)  10  0.  B.  (N.S.)  838. 
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lent  pretences ;  the  alleged  fals6  pretences  consisting  of  represen- 
tations made  by  the  plaintiff  that  he  had  disbursed  sums  for  the 
defendant's  wife  and  daughters  at  Eome  and  at  Paris :  and  the 
following  amongst  other  interrogatories  were  allowed : — ^"  5.  Did 
you  pay  any  and  what  sum  or  sums  of  money  at  Eome  for  or  on 
account  of  the  said  Mrs.  M.  ?  And,  if  so,  state  particularly  all  the 
sums  which  you  so  paid,  and  to  whom  respectively,  and  when. 
10.  Did  you  malice  any  and  what  payment  or  payments  for  or  on 
account  of  the  said  Mrs.  M.  at  Paris,  or  on  the  journey  from  Eome 
to  Paris,  or  on  the  journey  from  Paris  to  England  ?  And,  if  so, 
state  particularly  the  sum  or  sums  you  so  paid,  and  on  what 
account^  and  when."  The  general  conclusion  to  which  the  Court 
came  was  that  interrogatories  will  be  allowed  which  are  relevant 
to  the  matter  in  issue,  and  which  the  party  interrogated  would  be 
bound  to  answer  if  in  the  witness-box.  The  interrogatories  pro- 
posed to  be  administered  here  are  clearly  within  the  principle 
there  laid  down.  Their  object  is  to  shew  that  the  books  referred 
to  were  the  property  of  the  defendants. 

Francis  shewed  cause  in  the  first  instance.  These  interroga- 
tories are  clearly  not  such  as  the  plaintiff  ought  to  be  called  upon 
to  answer.  It  will  be  for  the  plaintiff  to  make  out  his  case  at  the 
trial  by  shewing  how  he  became  possessed  of  the  books.  The 
matters  sought  to  be  inquired  into  by  the  first  and  second  inter- 
rogatories could  be  ascertained  from  the  policeman  who  assisted  in 
getting  up  the  charge  against  the  plaintiff:  and,  suppose  the 
answer  to  the  third  to  be  that  the  books  were  purchased  from  the 
man  at  the  stall,  how  would  that  support  the  defendants'  case  ? 


1867 


Stbwaet 


BoYiLL,  C.J.  The  case  of  Zychlinshi  v.  MaUby  (1)  seems  to  me, 
as  to  some  of  the  interrogatories  there,  more  especially  the  fifth 
and  tenth,  to  be  precisely  in  point.  I  therefore  think  all  the 
proposed  interrogatories  should  be  allowed,  the  costs  on  both  sides 
to  be  costs  in  the  cause. 

MoKTAGUE  Smith,  J.    I  also  think  these  interrogatories  ought 
to  be  allowed.    But  I  would  add  that  we  do  not  intend  in  any  way 
to  infringe  the  rule  that  interrogatories  are  not  to  be  allowed 
(1)  10  C.  B.  (N.S.)  838. 
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Stxwabt    of  the  opposite  party. 


V, 

Smitb. 


WiLLES,  J.    I  concur  in  the  observation  of  my  Brother  Mon- 
tague Smith. 


Bide  absolute. 


Attorneys  for  plaintiff:  Lewis  dt  Whiiboume. 
Attorneys  for  defendants :  Bofferson  dt  Ford. 


Jan,*i 


JEWELL  V.  CHRISTIE  and  Others. 

ArbUrcUion — Award,  Finality  of;  Silence  of^astooneofthe  Matters  in  Difference 
brought  to  the  Notice  qf  the  Arbitrator, 

By  order  of  nisi  prius  a  cause  and  all  matters  in  difference  between  the  parties 
were  referred  to  an  arbitrator.  By  his  award,  which  professed  to  be  ^  of  and  con- 
oeming  all  the  matters  referred  to  me  in  the  cause  and  under  the  order,**  the 
arbitrator,  haying  disposed  of  the  issues  in  the  cause,  proceeded  as  follows : — "  And 
as  to  the  matter  concerning  two  bills  of  exchange,"  &c.,  *'  I  award  that  the  de- 
fendants have  no  further  claim  to  the  said  bills,  and  that  they  be  cancelled  ;*'  and 
he  then  provided  for  the  costs. 

BeH  that  the  award  sufficiently  disposed  of  all  the  matters  in  difference,  thoagh 
a  cross-claim  by  the  defendants  in  respect  of  goods  supplied  to  the  plaintiff,  which 
it  was  sworn  had  been  brought  to  the  notice  of  the  arbitrator,  was  not  specifically 
disposed  of. 

Bt  ordeb  of  nisi  prius  a  canse  and  all  matters  in  differenoe 
between  the  parties  were  referred  to  an  arbitrator  to  award  or 
certify  thereon ;  the  costs  to  be  in  his  discretion. 

The  arbitrator  made  his  award,  after  reciting  the  order,  as  fol- 
lows : — ^*  Now,  I,  the  said  arbitrator,  having  taken  upon  myself  the 
burthen  of  the  said  reference,  and  having  duly  weighed  and  con- 
sidered the  various  allegations  of  the  parties,  the  arguments  of 
their  counsel,  and  the  proofs,  vouchers,  and  documents  which  have 
been  given  in  evidence  before  me,  do  hereby  make  and  publish  my 
award  in  writing  of  and  concerning  all  the  matters  referred  to  me  in 
the  cause  and  under  the  said  order^  as  follows":  (after  disposing  of 
the  issues), — ^**  And,  as  to  the  matter  concerning  two  certain  bills 
of  exchange  for  the  sums  of  1507.  each,  drawn  by  Christie  &  Co. 
per  Thomas  Fleming,  and  accepted  by  James  Jewell  (the  defen- 
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-dant),  now  oyerdue  but  remaming  unpaid,  I  award  that  the 
•defendants  have  no  further  claim  to  the  said  bills ;  and  I  further 
order  that  they  be  cancelled  and  delivered  up  to  the  attorney  of 
the  plaintiflf."    The  award  then  provided  for  the  costs. 

PhiUmcJc  (Nov.  24,  1866)  obtained  a  rule  nisi  to  set  aside  or 
refer  back  the  award  to  the  arbitrator,  on  the  ground  that,  though 
complete  on  the  face  of  it,  it  did  not  dispose  of  all  the  matters 
which  were  brought  before  the  arbitrator.  The  afiBdavit  upon 
which  the  motion  was  founded  alleged  that  a  matter  in  dispute 
was  brought  before  the  arbitrator,  founded  upon  an  agreement 
between  the  plaintiff  and  the  defendant  Christie  for  the  purchase 
by  the  plaintiff  of  an  hotel  at  Liverpool,  and  a  claim  on  the  part  of 
Ohristie  for  certain  wines  and  spirits  which  had  been  supplied 
thereto  by  him,  and  that  the  arbitrator  had  altogether  omitted  to 
adjudicate  thereon. 
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V. 


B.  O,  WiUiams  (Jan.  30)  shewed  cause,  upon  an  affidavit  stating 
that  evidence  was  given  on  the  part  of  the  plaintiff  before  the  arbi- 
trator that  the  defendants'  claim  in  respect  of  the  wines  and  spirits 
had  been  satisfied.  The  award  professes  to  be  ''  of  and  concerning 
all  the  matters  referred  "  to  the  arbitrator  "  in  the  cause  and  under 
the  said  order."  The  Court  will,  therefore,  assume  that  he  has  con- 
sidered and  disposed  of  everything.  The  general  rule  laid  down  in 
the  notes  to  Birka  v.  Trifpett  (1),  is,  that,  where  an  award  professes 
to  be  made  de  prsemissis,  *'  even  where  there  is  no  award  of  general 
releases,  the  silence  of  the  award  as  to  some  of  the  matters  submitted 
and  brought  before  the  arbitrator,  does  not  per  se  prevent  it  from 
being  a  sufficient  exercise  of  the  authority  vested  in  him  by  the 
submission.  An  award  is  good,  notwithstanding  the  arbitrator  has 
not  made  a  distinct  adjudication  on  each  or  any  of  the  several  dis- 
tinct matters  submitted  to  him,  provided  that  it  does  not  appear 
that  he  has  excluded  any."  For  this  position  the  learned  editor 
cites  Crray  v.  Owennap  (2) ;  SayUar  v.  JEUis  (3) ;  In  Be  CHMan  and 
The  Mersey  and  Clyde  Navigation  Compwny  (4) ;  Day  v.  Bonnin  (5) ; 
In  Be  Brown  and  The  Croydon  Canal  Company  (6) ;   Dv/nn  v. 


(1)  1  Wms.  Satind. 

(2)  1  B.  &  A.  106. 

(3)  6  Bing.  225. 


33  a. 


(4)  3  B.  &  Ad.  493. 

(5)  3  Bing.  N.  0. 219. 

(6)  9  Ad.  &  E.  522. 
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1867  Warlim  (1);  Wyait  v.  Oum^  (2);  and  the  dictum  of  Gibbe, 
jb^^bu,  C  J.,  in  CVat^^  v.  Cravew*  (3)  In  Harruon  v.  Oreswick  (4),  a 
Q^^^j^  cause  and  all  matters  in  difference  between  the  parties  were 
referred  to  a  barrister.  A  crossK^laim  was  urged  on  the  part  (^ 
the  defendant  before  the  arbitrator.  The  arbitrator,  professing  to 
make  his  award  ^^  of  and  concerning  the  said  several  premises  so 
referred  as  aforesaid/'  after  disposing  of  all  the  issues  in  £siYour  of 
the  plaintiff,  directed  the  defendant  to  pay  a  gross  sum  to  the 
plainti£^  apportioned  the  costs  of  the  reference  and  award,  and,  on 
payment  thereof,  directed  that  the  plaintiff  should  execute  and 
deliyer  to  the  defendant  a  general  release ;  but  nothing  was  said  in 
respect  of  the  cross-claim.  It  was  held  by  the  Exchequer  Chamber 
(affirming  the  judgment  of  this  (Tourt)  that  the  award  was  neyerthe- 
less  final ;  for  that  it  must  be  intended  from  the  silence  of  the  arbi* 
trator  upon  the  subject^  that  he  had  negatived  the  cross-clainu  In 
giving  judgment,  Parke,  B,,  says  (5) :  "  Where  an  award  is  made  de 
praemissis,  the  presumption  is  that  the  arbitrator  intended  to  dispose 
finally  of  all  the  matters  in  difference ;  and  his  award  will  be  held 
final,  if  by  any  intendment  it  can  be  made  so.  The  rule  is  this : — 
Where  there  is  a  further  daim  made  by  the  plaintiff,  or  a  cross- 
demand  set  up  by  the  defendant,  and  the  award,  professing  to  be 
made  of  and  concerning  the  matters  referred,  is  silent  respecting 
such  fiirther  claim  or  cross-demand,  the  award  amounts  to  an 
adjudication  that  the  plaintiff  has  no  such  further  claim,  or  that 
the  defendant's  cross-demand  is  untenable :  but,  where  the  matter 
so  set  up  from  its  nature  requires  to  be  specifically  adjudicated 
upon,  mere  silence  will  not  do."  The  case  of  Duke  of  Beaufort 
and  SuHxmea  Harbour  Trustees  (6),  is  also  an  authority  to  shew 
that  the  silence  of  the  arbitrator  upon  a  particular  claim  will 
not  render  the  award  bad,  where  it  appears  inferentially  that  the 
whole  of  the  matters  referred  to  him  have  been  taken  into  his 
consideration. 

[BoviLL,  C. J.  .  The  arbitrator  in  the  first  part  of  his  award 

(1)  9  M.  &  W.  293.  (5)  13  C.  B.  at  p.  416 ;  21  L.  J. 

(2)  1  DowL  (N.S.)  327.  (C.P.)  at  p.  116.  . 

(3)  7  Taunt.  644.  (6)  8  C.  B,  (N.S.)  146  ;  29  L.  J. 

(4)  13  C.  K  399 ;  21  L.  J.  (C.P.)  (C.P.)  241. 
113. 
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disposes  of  the  action  alone.  That  part  in  which  he  professes  to 
deal  with  that  which  is  dehors  the  cause^  commences  '^  And  as  to 
iJie  mcMer  concerning  two  certain  htHs  of  exchanffe,  I  award,"  &c. 
Do  any  of  the  cases  shew  a  specific  introduction  of  a  single  matter 
like  that,  where  the  award  has  been  upheld,  it  being  shewn  that 
there  were  other  matters  contested  before  him  ? 

WiLLES,  J.  If  the  arbitrator  had  said  at  the  end  of  the  award, 
**  I  have  thus  disposed  of  all  the  matters  referred  to  me,"  that 
would  clearly  have  been  enough.  Can  it  make  any  difference  that 
these  words  are  found  at  the  l^eginning  ?] 

PhUbricky  in  support  of  the  rule.  Although  the  arbitrator  at 
the  beginning  of  his  award  says  "  as  to  all  the  matters  referred  " 
it  is  manifest  from  the  subsequent  part  that  the  only  matter 
dehors  the  cause  which  he  has  really  disposed  of  is  that  which 
related  to  the  two  bills  of  exchange.  He  makes  no  mention  at 
all  of  the  defendant's  claim  in  respect  of  the  wines  and  spirits, 
which  the  aiGdayits  shew  to  have  been  a  matter  contested  before 
him. 

[Montague  Smith,  J.  If  the  rule  laid  down  by  Parke,  B,,  in 
Harrison  v.  Creswich  (1)  does  not  apply  to  this  case,  where  will  it 
apply?] 

This  case  falls  within  the  exception  there  mentioned,  viz.  that, 
**  where  the  matter  so  set  up  from  its  nature  requires  to  be  specifi- 
cally adjudicated  upon,  mere  silence  will  not  do."  In  that  case, 
too,  the  arbitrator  directed  that  the  plaintiff  should  execute  and 
deliver  to  the  defendant  a  general  release ;  and,  in  arriving  at  the 
gross  sum  which  he  directed  the  defendant  to  pay  to  the  plaintifl^ 
he  clearly  must  have  considered  the  cross-claim.  Here,  there  is 
nothing  to  warrant  the  inference  that  the  arbitrator  has  con- 
sidered anything  but  the  matter  as  to  which  he  has  specifically 
awarded.  Mitchdl  v.  Staveley'(2)  is  precisely  in  point.  There,  to 
debt  on  bond  conditioned  to  perform  an  award,  under  a  reference 
of  aU  matters  in  difference  hetiveen  tlie  parties,  it  was  held  to  be  a 
good  plea  that  at  the  time  of  the  submission  certain  negotiable 
bills  of  exchange  drawn  by  the  defendant  and  accepted  by  the 
plaintiff  were  then  outstanding,  and  that  an  indemnity  of  the 
defendant  against  such  bills  was  a  matter  in  difference  between 

(1)  13  C.  B.  at  p.  416 ;  21  L.  J.  (CP.)  at  p.  116.  (2)  16  East,  58. 
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1867  the  parties,  which  was  notified  to  the  arbitrators  before  the  award 
•  Jewell"^  was  made,  and  that  they  made  no  award  conoeming  it^ — ^though  it 
appeared  by  the  award  set  forth  that  the  arbitrators  stated  therein 
that  they  had  heard  the  allegations  of  the  parties,  and  examined 
all  the  accounts,  bills  of  exchange,  &c.,  and  all  other  eyidence  and 
proofs  produced  to  them  touching  the  matters  in  difference,  and 
awarded  of  and  concerning  the  same  that  the  defendant  should 
pay  to  the  plaintiff  15007.  in  full  of  all  claims  and  demands  upon 
him,  &c.,  and  so  proceeded  to  award  concerning  other  specific 
matters,  but  without  mentioning  s^ch  outstanding  bills,  or  any 
indemnity  concerning  the  same. 

BoviLL,  C. J.  The  award  in  this  case  professes  to  be  made  "  of 
and  eonceroing  all  the  matters  referred  to  the  arbitrator  in  the 
cause  and  under  the  order."  The  presumption  therefore  is,  that 
the  arbitrator  intended  by  what  he  has  done  to  dispose  of,  and  has 
in  fact  disposed  of,  all  the  matters  which  came  before  him.  It 
is  not  unusual  to  go  on  and  say  that  there  was  no  other  claim 
or  matter  in  difference  between  the  parties  than  those  men- 
tioned. But,  upon  the  authorities,  and  especially  upon  the  case 
of  Harrison  v.  CreswicJc  (1),  I  am  of  opinion  that  this  award 
does  sufficiently  dispose  of  all  the  matters  which  were  brought 
to  the  notice  of  the  arbitrator.  I  therefore  think  the  rule  should 
be  discharged. 

WiLLES,  J.  I  am  of  the  same  opinion.  If  a  specific  finding  as 
to  every  matter  in  dispute  were  necessary  to  lead  to  the  settle- 
ment of  the  litigation  between  the  parties,  as,  if  each  were  the 
subject  of  a  distinct  suit,  or  it  was  necessary  for  the  proper  taxa- 
tion of  the  costs  to  distinguish  what  should  be  paid  by  the 
unsuccessful  party  and  what  not,  it  would  fall  within  Baron 
Parke's  exception,  and  each  should  be  mentioned.  But,  as  no 
such  consequence  could  follow  here,  I  think  it  sufficiently  appears 
upon  the  face  of  the  award  that  the  arbitrator  has  disposed  of  all 
the  matters  submitted  to  him.  It  is  to  be  implied  that  neither 
party  had  any  further  claim  against  the  other  upon  which  it  was 
necessary  to  adjudicate.  I  therefore  think  the  award  is  not  open 
to  the  objection  urged  against  it. 

(1)  13  C.  B.  399;  21  L.  J.  (C.P.)  113. 
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Montague  Smith,  J.  I  am  of  the  same  opinion.  The  objec- 
tion now  made  appears  by  a  series  of  cases  not  to  be  a  substantial 
one.  The  rule  laid  down  in  the  notes  to  Birhs  v.  Trippetl  (1)  is, 
that^  "even  where  there  is  no  award  of  general  releases,  the  silence 
of  the  award  as  to  some  of  the  matters  submitted  and  brought 
before  the  arbitrator,  does  not  per  se  preyent  it  from  being  a 
suflScient  exercise  of  the  authority  vested  in  him  by  the  submis- 
sion. An  award  is  good,  notwithstanding  the  arbitrator  has  not 
made  a  distinct  adjudication  on  each  or  any  of  the  several  matters 
submitted  to  him,  provided  that  it  does  not  appear  that  he  has 
excluded  any."  That  rule  was  acted  upon  by  the  court  of  error  in 
Harrison  v.  Creswich  (2) ;  and  probably  that  case  was  taken  to 
the  Exchequer  Chamber  in  consequence  of  doubts  which  were 
entertained  as  to  the  doctrine  in  Birhs  v.  Trippett.  (1)  The 
Court,  however,  affirmed  it.  In  the  present  case,  the  award  pro- 
fesses to  be  made  of  and  concerning  all  the  matters  referred  in 
the  cause  or  under  the  order.  That  to  my  mind  is  equivalent  to 
a  declaration  that  there  were  no  matters  in  difference  either  in 
the  cause  or  under  the  order  other  than  those  specifically  disposed 
of.  K  the  rule  so  laid  down  does  not  apply  here,  I  am  at  a  loss  to 
see  to  what  case  it  could  apply.  There  was  nothing  in  controversy 
here  but  a  mere  money  demand. 

Biile  discharged. 

Attorneys  for  plaintiff :  Johnson  dk  Weatheralby  far  Orocott, 
Liverpool. 

Attorneys  for  defendants :  Sweeting  dt  LydaUyfor  Samud,  Liver- 
pool. 

(1)  1  Wms.  Saund.  33  a.  (2)  13  C.  B.  399 ;  21  L.  J.  (C.P.)  113. 
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EAT  AND  Akothbb  v.  WHEELEB  akd  Akotheb. 
Ship  and  Shipping — BiU  of  Lading — PertU  <f  Navigation — Bais, 

Goods  were  shipped  under  a  bill  of  lading  containing  the  usual  exceptions  of 
«*  the  act  of  God,  the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  sea,  rivers,  and  navigation,  of  what  kind  and  nature  soever."  The 
goods  were  injured  during  the  voyage  by  rats,  though  the  shipowner  had  taken  all 
posfflble  precaution  to  prevent  it : — 

ffdd^  that  the  cause  of  injury  did  not  come  within  the  exception,  and  that  the 
shipowner  was  liable. 

Ebbob  from  the  Court  of  Common  Pleas. 

This  was  a  special  case,  stated  without  pleadings,  pursuant  to 
the  46th  section  of  the  Common  Law  Procedure  Act,  1852. 

The  defendants  were  the  owners  of  a  ship,  the  Victoria,  and  in 
November,  1863,  Messrs.  Wilson,  Bitchie,  &  Co.,  shipped  on 
board  that  ship  412  bags  of  coffee  for  carriage  from  Colombo  to 
London,  under  a  bill  of  lading  in  the  usual  form,  and  containing 
the  usual  exceptions,  '^the  act  of  God,  the  Queen's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  what  nature  and  kind  soever,  excepted."  The 
plaintiffs  were  the  consignees  named  in  the  bill  of  lading.  The 
Firfona  arrived  in  London  in  April,  1864;  and  upon  the  coffee 
being  discharged  it  was  found  that  a  portion  of  the  bags  had  been 
gnawed  by  rats  during  the  voyage,  and  the  contents  partly  eaten 
and  damaged  by  them.  The  ship  had  on  board  during  the  time 
she  was  at  and  on  leaving  Colombo  two  cats  and  two  mangoose,  a 
species  of  Cingalese  ferret,  very  destructive  to  rats;  and  also, 
before  leaving  London  for  Ceylon,  a  professed  rat-killer  was  em- 
ployed by  the  defendants  to  clear  the  ship  of  vermin,  and  he 
cleared  the  ship  of  rats ;  and  every  possible  precaution  was  taken 
to  keep  rats  out  of  the  ship  from  the  time  she  left  until  her  return 
to  London.  The  question  for  the  Court  was,  whether  the  defen- 
dants were,  under  the  circumstances,  liable  for  the  damage.  The 
Court  gave  judgment  for  the  plaintiffs,  and  the  defendants 
brought  error. 
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Waiktn  Williams,  for  the  defendants.  The  Court  below  con- 
sidered themselves  bound  by  Laveroni  y.  Drury.  (1)  In  that  ~ 
case,  however,  it  was  assumed  that  the  defendants  might  have  pre- 
vented the  mischief  by  proper  care ;  in  the  present  case  it  is  to  be 
taken  that  the  defendants  used  every  possible  means  to  prevent  the 
injury  to  the  goods.  It  was  also  assumed  in  that  case  that  the 
owner  of  a  general  ship  was  a  common  carrier^  and  therefore  liable, 
though  not  guilty  of  any  negligence.  There  is,  however,  no  ground 
for  such  a  contention.  It  is  difficult  to  give  an  accurate  definition 
of  a  common  carrier,  but  it  does  not  include  every  person  who 
carries  for  hire,  but  only  such  as  habitually  carry  from  one  place 
to  anotiier,  and  offer  to  take  any  goods  of  the  public  that  are 
tendered  to  them  with  reasonable  hire.  Brind  v.  Dale  (2)  is  an 
authority  that  the  owner  of  a  van  carrying  goods  for  hire,  but  not 
plying  from  place  to  place,  is  not  a  common  carrier;  and  in 
Benett  v.  PeninsvJar  and  Oriental  Steamboat  Company  (3)  it  was 
left  undecided  whether  a  ship  trading  with  goods  to  a  foreign 
port  could  be  subject  to  the  custom  of  the  realm  respecting 
common  carriers.  In  the  case  of  Dale  v.  Hall  (4),  on  the  autho- 
rity of  which  Laveroni  v.  Drury  was  decided,  the  defendants  were 
common  carriers,  which  distinguishes  it  from  the  present  case. 

[Eellt,  C.B.  In  this  case  the  defendants  have  entered  into  an 
express  contract  to  deliver  the  goods  in  good  condition,  except  in 
the  four  specified  cases ;  and  they  are  therefore  liable  unless  the 
injury  arose  from  one  of  the  causes  so  excepted.] 

It  is  within  the  exception  of  *' perils  of  navigation."  Any 
danger  during  the  voyage  which  cannot  be  provided  against  is 
a  peril  of  navigation ;  if  it  can  be  provided  against,  it  is  the  result 
of  negligence,  and  is  not  therefore  a  peril  of  navigation.  In 
policies  of  insurance  there  is  an  exception,  almost  identical  with 
that  in  the  present  case ;  and  Emerigon,  c.  12,  s.  1,  par.  1,  says, 
"  By  peril  of  the  sea  is  understood  in  general  every  damage  which 
happens  on  the  sea  to  the  subject  insured,  saving  the  modifications 
which  the  ordonnance  or  the  agreements  of  the  parties  attach  to  the 
rule."  In  s.  4,  par.  7,  he  expressly  mentions  rats  as  a  peril  of  the 
sea,  unless  their  existence  be  due  to  the  negligence  of  the  master. 

(1)  8  Ex.  166 ;  22  L.  J.  (Ex.)  2.  (3)  6  C.  B.  775 ;  18  L.  J.  (CP.)  85. 

(2)  2  Mood.  &  Rob.  80.  (4)  1  Wils.  281. 

YoL.  n.  2D  2 


1867 


Kat 

V. 

Whselvb. 


V, 

Whbiler. 


d04  OOUBT  OF  COMMON  PLEA&  [L.  B. 

1867  In  Abbot  on  Shipping,  10th  ed.  p.  278,  the  same  rale  is  laid  down. 
^^  In  Kent's  Commentaries,  vol.  iii.  p.  300,  it  is  said :  "It  has  even 
been  a  vexed  question  whether  damage  done  to  a  ship  by  rats 
was  among  the  casualties  comprehended  under  perils  of  the  sea, 
and  the  authorities  are  much  divided  on  the  question.  The  better 
opinion  would,  however,  seem  to  be  that  the  insurer  is  not  liable 
for  this  sort  of  damage,  because  it  arises  from  the  negligence  of 
the  common  carrier,  and  it  may  be  prevented  by  due  care,  and  is 
within  the  control  of  human  prudence  and  sagacity."  This  is 
really  in  the  defendants'  favour,  because  he  states  that  the  reason 
why  rats  are  not  a  peril  of  tiie  sea  is,  that  injury  from  them  could 
be  prevented,  implying  that  if  it  could  not  they  would  be. 

[Lush,  J.  My  difficulty  is,  that  we  have  no  means  of  knowing 
what  was  the  cause  of  the  rats  being  there.  It  may  have  been 
something  in  the  nature  of  the  timber  of  which  the  ship  was  built, 
or  some  other  cause  wholly  disconnected  with  the  sea  or  the 
voyage.] 

The  books  expressly  state  that  rats  are  a  peril  of  the  sea,  except 
when  they  can  be  provided  against ;  the  special  case  here  finds 
that  they  could  not  be  provided  against. 

Sir  G.  Honyman^  Q.O.,  for  the  plaintiffs,  was  not  called  upon. 

Kelly,  C.B.  It  is  unnecessary  for  us  to  say  whether  the  owner 
of  a  ship  trading  between  a  foreign  and  an  English  port  is  liable 
to  all  the  responsibilities  of  a  common  carrier,  and  we  need  not 
therefore  decide  whether  Laveroni  v.  Drury  (1)  is  right  in  that 
respect.  The  question  we  have  to  determine  depends  on  the  con- 
tract between  the  parties  contained  in  the  bill  of  lading.  That, 
after  stating  that  certain  goods  have  been  shipped  in  good  order 
and  condition,  binds  tiie  defendants  to  deliver  them  in  like  good 
order  and  condition,  except  in  four  cases.  It  has  been  contended 
that  the  present  case  comes  within  one  of  those  exceptions,  and 
that  damage  caused  by  rats  would  be  within  the  words  "all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion, of  whatever  nature  and  kind  soever."  To  shew  this,  autho- 
rities have  been  cited,  which  were  also  referred  to  in  the  learned 
argument  in  Laveroni  v.  Dru/ty  (1),  but  all  the  doctrine  of  those 
(1)  8  Ex.  166;  22  L.  J.  (Ex.)  2. 
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authorities  has  reference  to  policies  of  instuance^  which  contained 
words  yery  much  wider  than  those  in  the  contract  now  in  question. 
We  have  therefore  only  to  look  at  the  document  before  us.  The 
defendants  have  delivered  the  goods  in  a  yery  different  condition 
from  that  in  which  they  received  them,  and  have  therefore  broken 
their  contract ;  and,  without  any  reference  to  Laveroni  v.  Drury  (1), 
or  other  authorities^  we  are  of  opinion  that  the  plaintiffs  are  entitled 
to  recover. 
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Channbll,  B.,  Mellob,  J.,  Pigott,  B.,  and  Lush,  J.,  concurred. 

Judffmeni  affirmed. 

Attorneys  for  plaintiffs :  Johnston,  Farquhar,  d  Leech. 
Attorneys  for  defendants :  CotteriU  &  Sons. 


GERARD  V.  LEWIS. 

Debtor  and  Creditor — Deed — Mngnment  of  Debts — Implied  Covenant  of  Aseignor 
not  to  do  any  Act  in  Derogation  of  hie  Deed, 

A.  and  B.  by  deed  assigned  to  G.  *'  all  and  singnlar  the  debts  due  and  owing  by 
Ihe  parties  named  in  the  schedule  hereunder  written  to  A.  and  6.,**  with  power 
to  G.  to  sue  in  the  names  of  A.  and  B.  G.  having  brought  an  action  in  the  names 
of  A.  and  B.  against  a  debtor  whose  debt  was  stated  in  the  sdhednle  to  be  2502., 
and  having  obtained  a  capias  to  hold  him  to  bail,  A.  caused  the  sheriff  to  discharge 
the  debtor.  In  an  action  against  A.  upon  the  implied  covenant  in  the  deed  that 
he  would  do  no  act  in  derogation  of  his  grant,  A.  pleaded  that  the  debtor  was, 
i^thout  his  knowledge  or  consent,  wrongfully  and  unlawfully  held  to  bail  for  a 
much  larger  amount  than  was  then  owing  by  him  to  A.  and  B.,  and  for  a  much 
larger  amount  than  the  sum  of  2502.  mentioned  in  the  schedule  as  due  from  him ; 
therefore  the  defendant  ordered  him  to  be  discharged : — 

Eeldf  no  answer  to  the  action. 

The  declaration  stated  that  the  defendant  and  one  W.  Bromham 
were  co-partners^  and  carried  on  business  as  ship-brokers  in  such 
<x>-partnershipy  and  that  thereupon  a  certain  deed  ivas  duly  made 
by  and  between  Bromham  and  the  defendant  of  the  one  part  and 
the  plaintiff  of  the  other  part,  and  duly  sealed,  &c.,  and  haying  a 
certain  schedule  tiiereto  annexed,  which  deed  and  schedule  were 

(1)  8  Ex.  166 ;  22  L.  J.  (Ex.)  2. 
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1867  in  t&e  words  and  figures  following^  that  is  to  say  [The  deed  and 
GxRAim^  schedule  were  set  out :  the  deed,  reciting  that  Bromham  and  Lewifr 
jj^  were  indebted  to  the  plaintiff  in  a  large  sum,  assigned  to  the  latteir 
''all  and  singular  the  debts  due  and  owing  by  the  parties  named, 
in  the  schedule  hereunder  written  to  Bromham  and  Lewis  or 
either  of  them,  and  the  securities  for  the  same,  together  with  full 
power  and  authority,  in  the  name  or  names  of  the  said  W.  Brom- 
ham and  W.  Lewis,  or  either  of  tiiem,  their  or  either  of  theirr 
executors  or  administrators,  to  ask,  demand,  sue  for,  recover,  and 
receive,  arbitrate,  or  compound  tlie  said  debts,  or  any  of  them," 
&c. :  and  in  the  schedule  appeared  the  name  of  E.  M.  Hullman  as 
a  debtor  for  250Z.].  The  declaration  then  alleged  that  the  plaintiff 
in  accordance  with  the  provisions  of  the  deed  commenced  an  action 
in  the  Common  Pleas  against  Hullman,  in  the  names  of  Bromham 
and  Lewis  as  nominal  plaintiffs,  for  the  recovery  of  the  debt  in 
the  schedule  mentioned ;  and  that  such  proceedings  were  thereupon 
had  that  the  plaintiff  obtained  an  order  of  Bramwell,  B.,  to  hold 
Hullman  to  bail  in  the  said  action,  upon  an  aflSdavit  of  Bromham 
and  another,  stating  among  other  things  that  there  was  probable 
cause  for  believing  that  Hullman  was  about  to  quit  England  unless^ 
forthwith  apprehended,  and  that  Hulhnan  was  duly  arrested  upon 
such  order,  and  was  held  to  bail  in  such  action  by  the  sheriff  of 
Middlesex:  Averment,  that  all  conditions  were  fulfilled,  &c.,  to 
entitle  the  plaintiff  to  maintain  the  action:  Breach,  that  the 
defendant,  after  the  arrest  of  Hullman,  and  after  the  execution  of 
the  deed  by  the  defendant,  and  while  Hullman  remained  in  the 
custody  of  the  sheriff  of  Middlesex  as  aforesaid,  wrongfully  and 
contrary  to  the  said  deed,  and  without  the  consent  and  against  the- 
will  of  the  plaintiff,  and  in  collusion  with  Hullman,  in  the  name 
of  himself  and  Bromham,  the  nominal  plaintiffs  in  the  action,  but 
without  the  knowledge  or  consent  of  Bromham,  ordered  the  sheriff 
to  discharge  Hullman  out  of  his  custody,  and  the  sheriff  accord- 
ingly discharged  Hullman  out  of  his  custody  without  Hullman 
having  given  bail  to  or  made  deposit  vrith  the  sheriff  according  ta 
law  in  the  said  action,  and  without  Hullman  having  paid,  satisfied,, 
or  discharged  the  amount  of  tiie  debt  in  the  said  action ;  and  that 
Hullman,  upon  his  discharge  from  custody  as  aforesaid,  forthwith 
and  before  the  commencement  of  this  suit^  left  this  country  and 
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went  out  of  the  jurisdiction  of  the  Court  of  Common  Pleas  to 
parts  beyond  the  seas,  and  mil  not  return  for  a  long  time ;  and 
ihat  HuUman  had  not  at  the  commencement  of  this  suit  within 
the  jurisdiction  of  the  Court  of  Common  Pleas  any  property  to 
answer  the  amount  of  the  said  debt  in  the  said  action ;  and  by 
reason  of  the  premises  the  plaintiff  had  lost  the  amount  of  the 
-debt  of  Hullman,  and  been  wrongfully  deprived  by  the  defendant 
of  the  advantages  he  would  otherwise  have  derived  from  the  said 
action  and  arrest^  and  Iiad  been  put  to  costs,  &c. 

Plea,  that  Hullman  was  arrested  as  in  the  declaration  mentioned, 
and  by  the  procurement  of  the  plaintiff,  and  without  the  knowledge 
-or  consent  of  the  defendant,  was  wrongfully  and  unlawfully  held  to 
bail  for  a  much  larger  amount  than  was  then  owing  by  him  to  the 
defendant  and  Bromham,  and  for  a  much  larger  amount  than  the 
sum  of  2502.  mentioned  in  the  schedule  to  the  said  [deed  as  due 
from  him ;  therefore  the  defendant  ordered  him  to  be  discharged, 
as  in  the  declaration  mentioned. 

Demurrer,  on  the  ground  that  'Hhe  plea  did  not  shew  any 
justification  for  the  release  of  Hullman  by  the  defendant,  a  bare 
arrest  for  more  than  is  due  being  no  ground  of  action ;  and  there- 
fore that  no  liability  was  shewn  on  the  part  of  the  defendant  to 
Hullman  for  the  arrest."    Joinder. 


1867 


Gebabd 

if. 
•  Iawib. 


Mdlishf  Q.O.  (Bdbins  with  him),  in  support  of  the  demurrer.  In 
a  deed  of  assignment  of  debts,  there  is  an  implied  covenant  on  the 
part  of  the  assignor  that  he  will  not  do  anything  in  derogation  of 
his  deed.  If  authority  were  wanting  for  so  self-evident  a  pro- 
position, it  is  to  be  found  in  the  case  of  AuUon  v.  Atkins.  (1) 
Holding  a  person  to  bail  for  too  much  is  not  per  se  a  cause  of 
ax^tion :  it  becomes  actionable  only  where  it  is  done  without  reason- 
able or  probable  cause. 

The  Court  called  on  % 

Macnamara,  to  support  the  plea.  The  holding  the  debtor  to 
bail  for  a  larger  sum  than  was  due  from  him  was  an  unlawful  act, 
and  contrary  to  the  statute  1  &  2  Vict,  c  110,  s.  3,  which  only 
warrants  the  issuing  of  a  capias  for  an  amount  not  exceediDg  the 
-amount  of  the  debt.  The  exact  sum  due  from  Hullman  being 
(1)  18  a  B.  249 ;  25  L.  J.  (CJ*.)  229. 
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^^7       mentioned  in  the  schedule,  that  unlaKfiil  act  was  knowingly  done : 
Geeasd     and,  the  step  having  been  taken  in  Lewis's  name,  he  might  have 
iJ^      been  held  responsible  for  allowing  the  unlawful  custody  to  con- 
tinue :  MiteheM  y.  Jenkins.  (1) 

[Keating,  J.    Was  it  an  unlawful  custody  ?] 

It  was  not  warranted  by  the  statute.  The  plaintiff  may  be  said 
to  have  been  the  agent  of  Lewis,  with  a  limited  authority,  viz.  to^ 
take  all  reasonable  and  lawful  means  to  obtain  payment  of  the 
debts  assigned.  An  act  done  by  an  agent  in  excess  of  his  authorily 
may  be  repudiated  by  his  prindpal :  Bostoek  v.  Jar  dine.  (2)  Li 
discharging  Hullman,  therefore,  the  defendant  was  guilty  of  no- 
breach  of  his  covenant,  either  express  or  implied ;  but  was  merely 
acting  for  his  own  protection  against  the  consequences  of  an  un- 
justifiable proceeding  taken  in  his  name. 

[Montague  Smith,  J.  The  assignment  is  not  necessarily  limited 
to  the  sums  mentioned  in  the  schedule.  It  is  of  ^^  all  and  singular- 
the  debts  due  and  owing  by  the  parties  named  in  the  schedule 
hereunder  written." 

WiLLES,  J.  The  sums  were  not  necessary  to  complete  the 
schedule.  The  meaning  is,  that  the  debts  assigned  aie  severally 
estimated  at  so  much.] 

Taking  the  recital  with  the  operative  part  of  the  deed,  it  is  sub* 
mitted  that  all  that  was  intended  to  pass  was,  the  debts  as  men- 
tioned and  specified  in  tiie  schedule.  If  there  was  a  greater  sum 
than  250Z.  due  from  Hullman  to  Bromham  and^Lewis,  the  plaintiff 
should  at  aU  events  have  replied  that.  So,  if  the  excess  had  been 
merely  nominal,  or  it  was  a  case  of  mistake. 

[WiLLES,  J.  You  must  go  the  length  of  saying  that,  if  a  writ 
is  delivered  to  the  sheriff,  and  the  officer  knows  that  the  amount 
indorsed  thereon  is  in  excess  of  the  debt  really  due,  he  may  take 
upon  himself  to  discharge  tiie  debtor.] 

-  This  is  a  case  of  awthorUy.  The  arrest  being  for  too  much,  the 
defendant  could  not  discharge  the  debtor  as  to  part  What,, 
then,  was  he  to  do  ?  If  Hullman  had  brought  an  action  against 
Lewis  for  causing  him  to  be  arrested  without  reasonable  or  pro- 
bable cause,  and  the  jury,  as  they  might  have  done,  had  found 
malice,  what  answer  would  the  defendant  have  had  ?    No  man  is- 

(1)  5  B.  &  Ad.  688.  (2)  3  H.  &  0.  700;  34  L.  J.  (Ex.)  142. 
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bonnd  to  lend  the  sanction  of  his  name  to  an  unlawful  act  to  the 
prejudice  of  another. 

WiLLBS,  J.  I  am  of  opinion  that  our  judgment  ought  to  be 
for  the  plaintiff.  The  defendant  appears  to  have  joined  his  partner 
in  assigning  certain  debts  to  the  plaintiff^  giving  the  plaintiff  the 
ordinary  power  of  attorney  to  sue  in  the  name  of  the  firm.  The 
rule  against  assigning  a  chose  in  action  stood  in  the  way  of  an  actual 
transfer  of  the  debt,  so  as  to  enable  the  plaintiff  to  sue  in  his  own 
name ;  and,  therefore,  it  became  necessary  to  give  the  power  of 
attorney.  But  the  intention  of  the  parties  in  giving  that  power 
was  to  give  the  assignee  the  conduct  and  control  of  the  litigation 
necessary  for  enforcing  payment  of  the  debts  assigned.  The  de- 
fendant, therefore,  who  interfered  to  thwart  or  impede  the  remedy 
of  the  assignee  under  this  deed,  unquestionably  broke  the  cove- 
nant implied  from  the  words  "  with  full  power  and  authority  in  the 
name  or  names  of  Bromham  and  Lewis,  or  either  of  them,  their  or 
either  of  their  executors,  &c.,  to  ask,  demand,  sue  for,  recover,  &c., 
the  said  debts,  or  any  of  them."  The  declaration^  therefore,  is  a 
good  declaration.  It  states  that,  in  accordance  with  the  provisions 
of  the  deed,  the  plaintiff  commenced  an  action  against  Hullman 
in  the  names  of  Bromham  and  Lewis,  and  obtained  an  order  under 
the  statute  1  &  2  Yict.  c.  110,  s.  3,  to  hold  Hullman  to  bail,  and 
that  the  now  defendant  stepped  in,  and  ordered  the  sheriff  to  dis- 
charge him  from  custody,  whereby  the  benefit  of  the  assignment 
was  lost.  To  this  the  defendant  pleads  that  Hullman  was  arrested 
as  in  the  declaration  mentioned,  and  by  the  procurement  of  the 
plaintiff,  and  without  the  knowledge  or  consent  of  the  defendant 
(which  was  unnecessary,  inasmuch  as  the  plaintiff  was  acting  under 
a  power  of  attorney),  was  wrongfully  and  unlawfully  (which  are 
mere  words  of  vituperation,  and  amount  to  nothing,  unless  they  shew 
a  cause  of  action)  held  to  bail  for  a  much  larger  (how  much  larger 
is  not  stated)  amount  than  the  sum  of  2507.  mentioned  in  the 
schedule  to  the  deed  as  due  from  him,  and  therefore  the  defendant 
discharged  him.  We  may  strike  out  the  last  averment,  because 
tiie  schedule  is  not  referred  to  as  a  limitation.  It  simply  stands, 
therefore,  that  the  defendant  discharged  Hullman  from  custody 
because  the  plaintiff  had  arrested  him  for  too  much.    Mr.  Macna- 
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1867  maia  has  cited  no  authorityy  nor  am  I  aware  of  any,  to  shew  that 
QjsoASD  because  wrong  has  been  done  in  this  respect  the  debtor  is  entitled 
to  be  discharged.  A  judge  at  chambers  would  probably  order  his 
discharge  on  giving  bail  for  the  lesser  amount  really  due.  The 
mere  mistake  of  the  plaintiff,  it  may  be  to  a  small  and  inappreci- 
able amount,  clearly  would  not  entitle  the  party  to  an  absolute  dis- 
charge. Authorities  are  not  wanting  as  to  writs  of  execution ;  but  ^ 
it  is  hardly  necessary  to  refer  to  them.  Where  the  writ  is  indorsed 
for  too  large  an  amount,  the  Court  or  a  judge  will  not  discharge 
the  defendant  or  direct  the  sheriff  to  withdraw  from  possession, 
but  will  correct  it  as  to  the  excess.  Upon  the  whole,  it  appeals  to 
me  that  the  defendant  has  been  guilty  of  the  breach  of  an  implied 
covenant  in  the  deed,  and  the  plea  shews  no  excuse. 

Keating,  J.  I  also  think  the  declaration  is  good  and  the  plea 
bad.  The  whole  foundation  of  Mr.  Macnamara's  argument  is, 
that  the  custody  of  Hullman  was  unlawful  if  there  was  any  excess. 
I  am  not  aware  of  any  such  practice.  On  the  contrary,  I  believe 
the  law  to  be  otherwise.  I  see  no  ground  for  saying  that  the 
defendant  could  be  charged  with  a  malicious  arrest 

Montague  Smith,  J.,  had  gone  to  chambers. 

Judgment  for  fke  plaintiff. 

Attorneys  for  plaintiff:  J.  T.  &  B.  Ode. 

Attorneys  for  defendant :  Lewis^  Mtrnns,  Nunn,  &  Longden. 
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[IN  THE  EXOECEQUEB  OHAMBEB.] 

INDERMAUR  v.  DAME& 
Negligence — Un/enced  Hole  on  Defendanfs  Premises. 

A  gasfitter,  having  contracted  to  fix  certain  gas  apparatus  to  the  defendant's 
premises,  sent  bis  workman,  the  plaintiff,  after  the  apparatus  had  been  fixed  and 
by  appointment  with  the  defendant,  to  see  that  it  acted  properly.  The  plaintiff, 
having  for  this  purpose  gone  upon  the  defendant's  premises,  fell  through  an  un- 
fenced  shaft  in  the  floor,  and  was  injured.  It  was  proved  that  the  premises  were 
oonstructed  in  the  manner  usual  in  the  defendant's  business,  that  of  a  sugar 
re&ier,  but  that  the  shaft  could,  when  not  in  use,  have  been  fenced  without  injury 
to  the  business : — 

Held,  affirming  the  decision  of  the  Court  below,  that  the  plaintiff  was  not  a 
mere  volunteer,  and  was  entitled  to  recover  damages  from  the  defendant  for  the 
injury  which  he  had  sustained. 

Appeal  by  the  defendant  against  a  decision  of  the  C!ourt  of 
Common  Pleas,  discharging  a  rule  obtained  by  the  defendant  to  set 
aside  a  verdict  for  the  plaintiff,  and  to  enter  a  verdict  for  the  defen- 
dant or  a  nonsuit. 

The  defendant  was  the  owner  of  a  sugar  refinery,  in  an  upper 
Btorey  of  which  there  was  an  unfenced  shaft.  The  plaintiff  was  a 
journeyman  gasfitter  in  the  employ  of  one  Duckham,  who  had  con- 
tracted to  fix  two  patent  self-acting  regulators  to  the  defendant's 
gas-meter.  Upon  the  completion  of  the  work,  Duckham  made  an 
appointment  with  the  defendant  to  come  in  a  day  or  two,  or  send 
one  of  his  men,  to  see  if  the  apparatus  worked  properly,  and 
accordingly  the  plaintiff  went  by  Duckham's  directions  on  to  the 
defendant's  premises  for  that  purpose,  and  fell  through  the  shaft, 
and  was  injured.  The  facts  are  fiilly  stated  in  the  report  of  the 
case  in  the  court  below.  (1) 

ChriffiU  {EudcUeslon,  Q.C.,  with  him),  for  the  defendant,  con- 
tended that  the  work  under  tiie  contract  having  been  completed, 
the  plaintiff  was  a  mere  licensee  permitted  to  come  on  the  premises 
by  the  defendant  for  the  benefit  of  Duckham,  whose  work  he  had 
come  to  test ;  and  that  the  defendant,  therefore,  was  only  bound  to 
have  his  premises  in  the  condition  usual  in  his  business. 

Baymond  {BdUantiney  Serji.ymth  him),  contr^  was  not  called  upon. 
(1)  Law  Rep.  1  C.  P.  274. 
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1867  Kellt,  CJB.    In  this  case  T^e  are  of  opinion  that  the  verdict  of 

Indermaub"  thi®  j*^  ought  not  to  be  set  aside,  nor  the  judgment  of  the  Coort 
P  *•  below  disturbed.  The  grounds  of  that  decision  are  well  stated  by 
Willes,  J.,  in  delivering  the  judgment  of  the  Court ;  after  referring 
to  the  facia  of  the  case,  and  the  arguments  that  had  been  used,  he 
proceeds :  **  We  think  that  argument  (that  the  plaintiff  was  a  bare 
licensee)  fetils,  because  the  capacity  in  which  the  plaintiff  was  there 
was  that  of  a  person  on  lawful  business,  in  the  course  of  fulfilling 
a  contract,  in  which  both  the  plaintiff  and  defendant  had  an 
interest,  and  not  upon  bare  permission.  No  sound  distinction 
was  suggested  between  the  case  of  the  servant  and  the  case  of 
the  employer,  if  the  latter  had  thought  proper  to  go  in  person ;  nor 
between  the  case  of  a  person  engaged  in  doing  the  work  for  the 
defendant  pursuant  to  his  employment,  and  that  of  a  person  test- 
ing the  work  for  which  he  had  stipulated  with  the  defendant 
to  be  paid  if  it  stood  the  test,  whereby  impliedly  the  workman 
was  to  be  allowed  an  onstand  to  apply  that  test,  and  a  reasonable 
opportunity  of  doing  so.  Any  duty  to  enable  the  workman  to  do 
the  work  in  safety  seems  equally  to  exist  during  the  accessory 
employment  of  testing;  and  any  duty  to  provide  for  the  safety  of 
the  master-workman  seems  equally  owing  to  the  servant-workman 
whom  he  may  lawfully  send  in  his  place." 

The  question  has  been  raised  whether  the  plaintiff  at  the  time 
of  the  accident,  and  under  the  special  circumstances  of  the  case, 
was  more  than  a  mere  volunteer :  let  us  see  what  the  case  really 
was.  The  work  had  been  done  on  Saturday,  and  at  the  conclusion 
of  it  an  appointment  was  made  for  the  plaintiff's  employer  or  some 
other  workman  to  come  on  the  following  Tuesday  to  see  if  the 
work  was  in  proper  order,  and  all  the  parts  of  it  acting  rightly. 
The  plaintiff  by  his  master's  directions  went  for  that  purpose,  and 
I  own  I  do  not  see  any  distinction  between  the  case  of  a  workman 
going  upon  the  premises  to  perform  his  employer's  contract,  and 
that  of  his  going  after  the  contract  is  completed,  but  for  a  purpose 
incidental  to  the  contract^  and  so  intimately  connected  with  it,  that 
few  contracts  are  completed  without  a  similar  act  being  done.  The 
plaintiff  went  under  circumstances  such  as  those  last  mentioned, 
and  he  comes,  therefore,  strictly  within  the  language  used  by 
Willes,  J.,  **  a  person  on  lawful  business  in  the  course  of  fulfilling 
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a  contract  in  which  both  the  plaintiff  and  defendant  have  an  1867 
interest."  What  then  is  the  duty  imposed  by  law  on  the  owner  of  ib^Zlub 
these  premises  ?  They  were  used  for  the  purpose  of  a  sugar  refinery ,  j)^^ 
and  it  may  very  likely  be  true  that  such  premises  usually  have 
holes  in  the  floors  of  the  different  storeys,  and  that  they  are  left 
without  any  fence  or  safeguard  during  the  day  while  the  work- 
people, who  it  may  well  be  supposed  are  acquainted  with  the 
dangerous  character  of  the  premises,  are  about ;  but  if  a  person 
occupying  such  premises  enters  into  a  contract,  in  the  fulfilment  of 
which  workmen  must  come  on  the  premises  who  probably  do  not  - 
know  what  is  usual  in  such  places,  and  are  unacquainted  with  the 
danger  they  are  likely  to  incur,  is  he  not  bound  either  to  put 
up  some  fence  or  safeguard  about  the  hole,  or,  if  he  does  not, 
to  give  such  workmen  a  reasonable  notice  that  they  must  take 
care  and  avoid  the  danger  ?  I  think  the  law  does  impose  such  an 
obligation  on  him.  That  view  was  taken  in  the  judgment  in  the 
court  below,  where  it  is  said :  '*  With  respect  to  such  a  visitor  at 
leasti  we  consider  it  settled  law  that  he,  using  reasonable  care  on 
his  part  for  his  own  safety,  is  entitled  to  expect  that  the  occupier 
shall  on  his  part  use  reasonable  care  to  prevent  damage  from 
unusual  danger  which  he  knows  or  ought  to  know ;  and  that,  when 
there  is  evidence  of  neglect,  the  question  whether  such  reasonable 
care  has  been  taken  by  notice,  lighting,  guarding,  or  otherwise^  and 
whether  there  was  such  contributory  negligence  in  the  sufferer, 
must  be  determined  by  a  jury  as  a  matter  of  fact" 

It  was  so  determined  in  this  case,  and  though  I  am  far  from 
saying  that  there  was  not  evidence  that  the  plaintiff  largely  contri- 
buted to  the  accident  by  his  own  negligence,  yet  that  was  for  the 
jury ;  and  I  think  there  was  clearly  some  evidence  for  them  that 
the  defendant  had  not  used  reasonable  precautions,  and  that  the 
judge  therefore  would  have  been  wrong  if  he  had  nonsuited  the 
plaintiff. 

Chanhell,  B.,  Blackbubn,  J.,  Mellob,  J.,  and  Fiqott,  B.,  con- 
curred. 

Judgment  affirmed. 

Attorneys  for  plaintiff:  Sturmy  &  Diggles. 
,   Attorney  for  defendant :  Q.  Henderson. 
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1867  MOORE  v.  WATSON. 
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Cost^—Compulwry  Be/erence-^Caunty  Court  Act  (13  &  14  Vict,  c  61),  t.  11 ; 
Common  Law  Procedure  Act,  1854  (17  d:  18  Vkt.  c.  125),  f.  3. 

An  action  of  contract  was  oompulsorily  referred  to  a  master  under  a.  3  of  the 
Oommon  Law  Prooednie  Act,  1854,  and  it  was  ordered  that  the  costs  of  the  cause 
should  abide  the  event,  and  that  the  costs  of  the  reference  should  he  in  the  discre- 
tion of  the  master.  The  master  awarded  to  the  plaintiff  a  sum  less  than  20I., 
and  directed  the  defendant  to  pay  the  costs  of  the  reference : — 

Edd,  that  the  plaintiff  was  not  entitled  to  these  costs ;  for  that  they  could  only 
be  reoorered  upon  the  judgment  entered  on  the  award,  and  (the  judgment  being 
for  a  sum  not  exceeding  201,)  s.  11  of  the  County  Court  Act  (13  &  14  Vict.  c.  61) 
deprived  the  plaintiff  of  costs. 

This  was  a  motion  for  a  rule  for  the  return  of  287.  68.  lOeZ.  paid 
by  the  defendant  to  the  plaintiff's  attorney  under  protest,  and 
daimed  to  be  due  to  the  plaintiff  under  a  certificate  for  costs  of 
reference  given  him  by  a  master  of  the  courts  upon  the  ground 
that  the  plaintiff  was  not  entitled  to  such  costs  by  reason  of  the 
operation  of  13  &  14  Vict  c.  61,  s.  11. 

The  action  was  on  contract,  and  was  oompulsorily  referred  to  a 
master,  under  the  Common  Law  Procedure  Act,  1854,  s.  3,  and  by 
the  terms  of  the  order  of  reference  the  costs  of  the  action  were  to 
abide  the  event,  and  the  costs  of  the  reference  to  be  in  the  dis- 
cretion of  the  master.  The  master  awarded  to  the  plaintiff 
111.  3a.  5d.,  and  directed  that  the  defendant  should  pay  the  costs 
of  the  reference.  The  action  was  one  in  which  the  superior  courts 
had  not  concurrent  jurisdiction  with  the  county  courts,  and  an 
application  had  been  made  to  a  judge  at  chambers  to  certify  that 
the  cause  was  fit  to  be  tried  in  the  superior  court,  and  he  had 
refused  to  do  so.  The  master  taxed  the  costs  of  the  reference 
at  23/.  6$.  10(2.,  and  gave  his  allocatur  for  the  amount,  which  the 
defendant  paid  under  protest. 

Oriffits,  for  the  defendant.  The  master's  allocatur  for  the  costs 
of  the  reference  is  wrong.  By  the  County  Court  Act  (13  &  14 
Vict.  c.  61),  s.  11,  it  is  provided  that^  if  in  an  action  such  as  the 
present  the  plaintiff  recover  a  sum  not  exceeding  20Zi,  he  shall 
have  judgment  to  recover  that  sum  only,  and  no  easts;  whereas  if 
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the  master's  allocatar  is  valid,  the  plaintiff  here  will  recover        IS67 
costs,  under  the  name  of  costs  of  the  reference,  though  he  has  re-      moobx 
covered  in  the  action  a  sum  not  exceeding  20?.    In  Robertson  v.     ^^^^ 
Sterne  (1)  it  was  decided  that  the  certificate  of  the  master  under 
a  compulsory  reference,  such  as  the  present  one,  was  to  be  treated 
as  a  verdict,  and  that  the  reference  was  subject  to  the  statutory 
conditions  of  the  County  Court  Act.    In  Cowell  v.  Amman  Colliery 
Company  (2)  the  Court,  after  consultation  with  all  the  judges,  held 
that  the  County  Court  Act  applied  to  the  case  of  a  reference  by 
consent. 

Thesiger  shewed  cause  in  the  first  instance.  There  have  been 
many  cases  before  the  courts  in  which  the  master  has  found  for  the 
plaintiff,  and  awarded  to  the  plaintiff  the  costs  of  the  reference, 
'  but  in  which  the  only  application  has  been  to  deprive  the  plaintiff 
of  the  costs  of  the  cause ;  it  has  never  been  doubted  that  he  was 
entitled  to  the  costs  of  the  reference.  Such  was  the  case  in 
CotDell  V.  Amman  Colliery  Company  (2),  which  therefore  is  no 
authority  against  the  plaintiff;  and  also  in  Frean  v.  Sargent.  (3) 
The  Common  Law  Procedure  Act,  1854,  s.  3,  which  gives  the 
power  of  compulsory  reference,  provides  that  the  cause  shall  bo 
referred  upon  such  terms  as  to  costs  as  the  judge  shall  think 
reasonable.  This  is  a  later  act  than  the  County  Court  Act,  and 
therefore  overrides  it.  In  the  present  case  the  terms  that  the 
judge  has  imposed  are  that  the  costs  of  the  reference  shall  be  in 
the  discretion  of  the  master,  and  the  master  therefore  has  com- 
plete control  over  them.  In  Bdbertson  v.  IXeme  (1)  a  distinction 
seems  to  have  been  drawn  between  the  costs  of  the  cause  and  the 
costs  of  tiie  reference,  and  the  judgment  turns  on  the  words, "  shall 
abide  the  event."  There  is  power  to  refer  a  cause  to  a  county 
court  judge,  and,  if  that  were  done,  can  it  be  contended  that  the 
plaintiff  could  not  recover  the  costs  of  the  trial  ? 

[WiLLES,  J.  According  to  my  view,  the  costs  of  a  compulsory 
reference  are  costs  of  the  cause ;  they  are  taxed  upon  the  judgment, 
and  can  only  be  recovered  on  it.] 

If  such  were  the  case,  there  would  be  no  meaning  in  the  distinc- 

(1)  13  C.  B.  (N.a)  248 ;   31  L.  J.         (2)  6  B.  &  S.  333 ;  Si  L.  J.  (Q.B.) 
(C.P.)  362.  161. 

(3)  82  L.  J.  (Ex.)  281. 
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1867       tion  made  in  the  order  of  reference  between  the  costs  of  the  cause 
ifooBE      fl-^d  *li®  <508ts  of  the  reference ;  and  the  Court  will  give  effect  to 
Watson      ^®  terms  of  the  order. 
Oriffits,  in  reply. 

BovTLL,  C.J.  The  words  of  the  County  Court  Act  (13  &  14 
Yict  c.  61)y  s.  11,  are  imperative,  that  if  the  plaintiff  in  an  action 
of  contract,  except  in  certain  specified  cases,  shall  recover  less 
than  20/.,  he  shall  have  judgment  to  recover  such  sum  only, 
and  no  costs.  It  is  clear  that  the  intention  of  the  legislature 
was  tiiat  all  actions  for  small  amounts  should  be  brought  in  the 
county  courts,  so  as  to  avoid  unnecessary  expense.  In  this  case 
an  order  of  reference  was  made,  under  the  compulsory  powers  of 
the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict  a  125),  s.  3, 
which  provides  that  the  award  of  the  arbitrator  shall  be  enforceable 
in  the  same  way  as  the  finding  of  a  jury.  The  costs  of  the  award 
are  always  taxed  on  the  judgment,  and  treated  therefore  as  part  of 
the  costs  of  the  cause.  Looking,  then,  at  Robertson  v.  Sterne  (1) 
and  OoweU  v.  Anvnum  CoUiery  Company  (2),  it  seems  to  me  that 
these  are  costs  the  recovery  of  which  is  forbidden  under  liie 
County  Court  Act.  When  the  matter  is  referred  the  judge  cannot 
tell  whether  that  act  will  apply  or  not ;  and  it  is  safer,  therefore, 
to  leave  the  costs  to  be  regulated  by  the  County  Court  Act.  No 
injustice  can  be  done  by  our  so  deciding,  because  by  15  &  16  Vict, 
c.  54,  s.  4,  the  plaintiff  is  enabled  to  apply  to  a  judge,  in  any 
action  in  which  he  is  not  entitled  to  recover  his  costs  by  reason  of 
the  provisions  of  13  &  14  Vict.  c.  61,  s.  11,  for  an  order  for  costs, 
and  that  is  the  course  that  should  be  adopted  if  the  sum  recovered 
is  under  207. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  order  of  reference, 
and  the  certificate  of  the  master,  when  viewed  in  the  light  of  the 
statute,  are  correct,  but  the  taxation  is,  I  think,  wrong.  At  the 
time  when  the  order  was  made,  it  was  possible  that  the  plaintiff 
might  recover  more  than  20Z.,  and  the  order,  tiierefore,  could 
rightly  give  the  master  discretionary  power  over  the  costs.    The 

(1)  13  C.  B.  (N.S.)  248;  31  L.  J.  (C.P.)  362. 
(2)  6  B.  &  S.  338 ;  84  L.  J.  (Q.B.)  161. 
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order  must  be  read  subject  to  an  implied  condition  that  the  costs  1S67 
shall  be  such  as  are  recoverable  by  law.  The  reference  being  com-  moobb 
pulsory,  and  to  the  master,  whose  award  by  the  very  terms  of  the  ^^^^ 
act  (17  &  18  Vict,  c  125),  s.  3  is  to  have  the  effect  of  the  verdict 
of  a  jury,  the  costs  incurred  before  the  master  are  costs  iu  the 
cause ;  and  the  plaintiff  would  necessarily  be  entitled  to  the  whole, 
if  he  recovered  more  than  202.,  but  for  the  clause  in  the  order  which 
leaves  the  costs  of  the  reference  in  the  hands  of  the  master,  and 
which  thus  enables  him  by  his  award  to  deprive  the  plaintiff  of  that 
-part  of  the  costs  of  the  cause  if  he  pleases.  When  for  shortness 
the  order  directs  that  the  costs  in  the  cause  shall  abide  the  event,  it 
really  means  that  part  of  the  costs  which  are  not  incurred  on  the 
reference.  It  may  be  that  if  the  plaintiff  recovered  less  than  20i, 
the  master  might  still  give  the  defendant  costs,  and  that  they 
might  be  taxed  on  the  order  of  reference ;  it  may  be  so ;  at  all 
events,  there  is  no  statute  against  it^  whereas  the  County  Court 
Act  expressly  deprives  the  plaintiff  of  his  costs  unless  he  obtains 
the  certificate  of  a  judge.  On  this  point,  however,  it  is  unneces- 
sary to  express  an  opinion.  It  would,  I  think,  be  flying  directly 
in  the  face  of  the  legislature  if  we  said  that  part  of  the  costs  of  the 
cause,  which  are  here  called  costs  of  the  reference,  could  be  re- 
covered by  the  plaintiff,  when  the  County  Court  Act  expressly 
says  that  they  shall  not. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  I  think  it  is 
of  great  importance  that  we  should  not  infringe  upon  one  of  the 
chief  provisions  of  the  County  Court  Act^  viz.  that  if  the  plaintiff 
recovers  less  than  201.  he  shall  not  be  able  to  recover  any  costs 
without  the  certificate  of  a  judge.  The  question  is,  whether  the 
discretionary  power  given  by  the  Common  Law  Procedure  Act, 
1854,  s.  3,  to  a  judge  to  order  a  reference  on  such  terms  with  re- 
spect to  costs  as  he  sees  fit,  enables  him  to  make  an  order  which 
would  have  the  ultimate  effect  of  infringing  these  provisions.  I 
think  it  was  not  intended  to  give  him  such  power.  No  words  can 
be  stronger  than  those  of  the  County  Court  Act,  that  if  the 
plaintiff  shall  recover  a  sum  not  exceeding  20Z.,  **  he  shall  have 
judgment  to  recover  such  sum  only,  and  no  costs,"  except  in  certain 
specified  cases.   Here  the  plaintiff  has  recovered  less  than  2021,  and 
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1S67.       would  recover  the  costs  of  the  reference  under  the  judgment  if  he 
MooBs      is  to  have  them  at  all,  when  by  express  words  he  is  not  to  have 
WA^ioir.    judgment  for  costs. 

No  doubt  power  is  given  by  the  Common  Law  Procedure  Act^ 
1856y  to  a  judge  to  insert  any  terms  in  the  order  with  respect 
to  costs ;  but  that  power  is  to  be  exercised  with  reference  to  the 
provisions  of  the  law.  My  Brother  WiUes  has  pointed  out  how 
the  provision,  that  the  costs  of  the  reference  shall  be  at  the 
discretion  of  the  arbitrator,  may  become  materiaL  Fart  of  the 
costs  might  under  it  be  awarded  to  the  defendant^  and  as  the 
provision  in  17  &  18  Vict  a  125,  s.  8,  that  the  award  shall  be 
enforceable  by  the  same  process  as  the  finding  of  a  jury,  is  only  a 
direction  as  to  the  mode  of  procedure,  it  may  be  that  the  pay- 
ment of  costs  so  awarded,  not  being  costs  on  any  judgment,  might 
be  enforced.  Here,  however,  the  whole  costs  are  costs  on  the  judg- 
ment^ and  by  reason  of  the  County  Court  Act^  cannot  be  recovered^ 

Bvie  abscliUe. 
Attorney  for  plaintiff:  A.  8.  Edmunds. 
Attorneys  for  defendant :  Torr,  Janetoay,  &  Tagart. 


Jan.  26.      WOODGER  v.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 

Cafrkr-^Delay  in  ddivering  Ooods-^JRemoteness  qf  Damage — Hotel  Ea^^enses, 

A  oomxnercial  traveller  delivered  a  parcel  of  samples  to  a  oommon  carrier  to  bo 
carried  to  A.,  but  did  not  state  the  oontents  of  the  parcel,  or  the  purpose  for  which 
it  was  required.  By  the  negligence  of  the  carrier  the  parcel  was  delayed,  and  the 
traveller  spent  three  days  at  A.  unemployed,  waiting -for  it.  In  an  action  agunst 
the  carrier  for  negligence^  in  which  the  hotel  expenses  of  the  traveller  during  tho 
time  he  was  waiting  for  the  parcel  were  claimed  as  damages : — 

ffeldf  that  such  damages  were  too  remote,  and  could  not  he  recovered. 

Declaration.  First  connt,  that  the  plaintiff  delivered  to  the 
defendants,  as  carriers  of  goods  for  hire,  certain  goods  to  be 
carried  from  Oxford  to  Liverpool,  and  there  delivered  to  the 
plaintiff,  for  reward  to  the  defendants ;  that  the  defendants  pro- 
mised to  carry  the  goods  from  Oxford  to  Liverpool,  and  there 
deliver  the  goods  within  a  reasonable  time  in  that  behalf;  that 
the  plaintiff  delivered  the  goods  to  the  defendants,  and  the 
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defendants  received  the  goods,  on  the  terms  aforesaid ;  that  all 
conditions  were  fulfilled,  &c ;  yet  the  defendants  did  not  carry 
and  deliver  the  goods  within  a  reasonable  time,  whereby  part  of 
the  goods  were  lost^  and  the  plaintiff  was  deprived  of  the  use  of 
the  residue  of  the  goods  for  a  long  time,  and  they  were  diminished 
in  value,  and  the  plaintiff  lost  certain  commission  and  profits 
which  he  would  have  acquired  from  the  sale  of  the  goods,  and 
also  lost  certain  customers,  with  whom  he  had  made  appointments 
for  exhibiting  the  goods  for  sale,  and  incurred  obtain  useless 
expenses  in  making  journeys  to  sell  the  goods,  and  was  otherwise 
injured  and  damnified. 

Second  count,  that,  in  consideration  that  the  plaintiff  would 
employ  the  defendants  to  carry  the  goods,  the  defendants  pro- 
mised to  use  due  care,  skill,  and  diligence  in  carrying  them; 
breach,  that  they  did  not  use  due  care,  skill,  and  diligence,  and 
alleging  special  damage,  as  in  the  first  count. 

Pleas.  Ist,  non  assumpsit;  2nd,  to  the  first  county  that  the 
defendants  did  not  receive  the  goods  on  the  terms  alleged ;  3rd,  to 
the  first  county  traverse  of  the  breach ;  4th,  to  the  first-  count,  a 
plea  setting  up  the  Carriers  Act,  11  Geo.  4  and  1  Wm.  4,  c.  68,  s.  1 1 
5th,  to  the  second  count,  that  the  plaintiff  did  not  employ  the 
defendants  on  the  terms  alleged ;  6th,  to  the  second  count,  tra- 
verse of  the  breach ;  7th,  to  the  second  count,  a  plea  similar  to 
the  fourth. 

Issue  thereon,  and  demurrer  to  the  fourth  plea. 

At  the  trial  before  Lush,  J.,  at  the  summer  assizes  at  Liver- 
pool, it  appeared  that  the  plaintiff  was  a  commercial  traveller, 
and  had  delivered  a  parcel  containing  samples  of  jewelry,  to  the 
defendants  at  Oxford,  to  be  carried  by  them  to  Liverpool,  without, 
howeyer,  stating  its  contents,  or  the  purpose  for  which  he  sent  it. 
The  parcel  did  not  arrive  till  four  days  later  than  it  should  have 
done,  and  then  some  of  the  goods  were  missing;  the  plaintiff  was 
unable,  in  consequence,  to  transact  his  business  at  Liverpool,  but 
remained  there,  waiting  for  the  parcel,  and  making  frequent  in- 
quiries for  it.  It  was  admitted  that  no  damages  could  be  recovered 
for  the  loss  of  the  goods  which  were  missing,  on  account  of  the  pro- 
visions of  the  Carriers  Act,  and  that  the  remailider  had  not  become 
of  less  value  by  the  delay ;  but  the  plaintiff  claimed  the  expenses  he 
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liad  incnired  at  the  hotel  dnring  the  time  that  he  was  waiting  for 
the  parceL  The  jndge  directed  the  jury  that  the  plaintiff  was  not 
entitled  to  recoyer  those  expenses,  but  was  entitled  to  a  yerdict  for 
nominal  damages,  if  the  goods  had  been  delayed  through  the  negli- 
gence of  the  defendants.  The  jury  found  a  yerdict  for  the  plaintiff : 
damages,  one  shilling.  The  judge  then  left  it  to  the  jury  to  say  what 
the  reasonable  hotel  expenses  of  the  plaintiff  in  fact  were,  and 
they  haying  found  that  they  were  51,  gaye  the  plaintiff  leaye  to 
moye  to  increase  the  damages  by  that  amount. 
Littler  haying  obtained  a  role  pursuant  to  the  leaye  reserred. 


SreU,  Q.O.,  and  C.  Oromptony  shewed  cause.  It  must  be  taken, 
after  the  finding  of  the  jury,  that  the  delay  was  caused  by  the 
negligence  of  the  defendants,  but  the  delay  caused  no  injury  for 
which  the  plaintiff  can  recoyer.  The  defendants  were  not  told 
the  contents  of  the  parcel;  and  that  the  plaintiff  should  incur 
hotel  expenses  was  not  a  result  of  the  delay  contemplated  by  the 
parties. 

Littler  in  support  of  the  rule.  The  hotel  expenses  were  a 
natural  result  of  the  delay  of  the  parcel.  In  Adams  y.  Midland 
BaUway  Company  (1)  it  was  admitted  that  the  plaintiff  was  en- 
titled to  recover  the  expenses  he  incurred  in  going  from  Limerick 
to  liyerpool,  in  search  of  his  goods,  which  had  been  delayed.  In 
Hamlin  v.  Cheat  Northern  BaUway  Company  (2)  the  judge  ruled 
that  the  plaintiff  was  perhaps  entitled  to  the  expense  of  a  bed 
during  the  night  he  was  delayed.  In  Orandon  y.  Marshall  (3)  the 
expenses  incurred  by  the  plaintiff  while  waiting  for  a  steamship 
which  had  been  guaranteed  to  sail  at  a  particular  time,  were 
allowed ;  and  in  BocUey  y.  Beyitclds  (4)  it  was  held  that  damages 
beyond  the  value  of  the  goods  could  be  recovered  in  an  action  of 
trover,  if  specially  laid  in  the  declaration.  It  was,  at  any  rate, 
a  question  for  the  jury  whether  these  expenses  were  reasonable 
damages:  Black  v.  Baxendale.  (5) 

BoviLL,  C  J.    In  this  case  a  parcel  was  booked  at  Oxford  to  be 

(1)  31  L.  J.  (Ex.)  35.  (3)  6  Ex.  395 ;  19  L.  J.  (Ex.)  340. 

•    (2)  lH.&N.408;26L.J.(Ex.)20.         (4)  8  Q.  B.  779 ;  15  L.  J.  (Q.B.)  219* 
^  (5)  1  Ex.  410;  17  L.  J.  (Ex.)  60. 
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conTeyed  to  liveipooL    No  intimatioh  was  given  of  £he  object;       IfiW 
mth  which  it  was  sent,  or  the  purpoeeB  for  which  it  was  required*    WooDoiat 
It  is  difficult  to  see  how^  under  these  circumstanoes^  any  such      o^^   * 
damages  as  ihe  plaintiff's  hotel  expenses  could  have  been  reason-    ^JJj 
ably  within  the  contemplation  of  the  parties;  and  I  thinJk,  there-    Ooaasxr^ 
fore,  that  the  learned  judge  was  perfectly  correct  in  his  ruling. 
It  is  true  that  in  Blaek  t.  Baxendcile  (1)  it  was  left  to  the  jury 
whether  the  plaintiff  was  entitled  to  damages  of  a  similar  de- 
scription, and  the  Court  held  that  it  might  be  so  left,  but  that  the 
jury  were  wrong  in  the  amount  that  they  found.    That  case,  how- 
ever was  decided  seven  years  before  the  rule  was  Uid  dowB.  in  ' 
Hadley  v.  Baxendale  (2),  which  has  dnoe  been  always  acted  on,  that    L- 
only  such  damages  can  be  recovered  for  fh^  t>reach  of  a  contract  /^^ 
as  were  reasonably  within  the  contemplation  of  the  parties  at  the 
lime  the  contract  was  made;     The  last  case  on  the  subject  is, 
Cheat  Western  Bailway  Company  v.  Bedmayne  (3),  in  which  it  was 
held  that  the  loss  of  profit  by  reason  of  the  plaintiff,  a  commer- 
cial traveller,  having  left  the  town  befbrd  tHe  goods  arrived,  t&ald 
not  be  recovered ;  and  mich  profit  would  seem  to  be  more  naturally 
within  the  contemplation  of  the  parties-  tluai  hotel  expenses ;  and 
that  case,  therefore,  seems  to  me  a  strong  authority  against  the 
plaintiff. 

Montague  Smith,  J.  I  am  also  of  opinion  that  this  rule  should 
Jbe  discharged*  The  claim  of  5Z.  was  put  forward  as  a  qiecifie 
<ilaim  for  hotel  expenses,  and  as  such  is  not,  I  think,  recoverabla 
The  parcel  was  simply  delivered  to  the  defendants  at  Oxford,  to  b^ 
carried  to  Liverpool,  without  any  notice  being  given  to  them  of 
the  character  of  its  contents.  Und^r  such  circumstances,  the  only 
damages  that  would  be  recoverable  would  be  such  general  damages 
as  a  jury  might  see  fit  to  give.  They  might,  no  doubt,  include  .cab- 
hire^  or  other  reasonable  expenses,  if  the  plaintiff  had.  to  call 
several  times  at  the  company's  office  in  endeavouring  to  recover 
the  goods.  In  Qreat  Weetem  Bailway  Company  v.  Bedmayne  {Z\ 
the  Court  held  that  the  market  value  of  goods  was  their  value 
independent  of  any  circumstances  peculiar  to  the  plaintiff;  and 

(1)  1  Ex.  410;.17  L.  J.  (Ex.)  50.  (2)  9  Ex.  341;  23  L.  J,  (Ex.)  m.' 
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I  think  the  plaintiff  is  only  entitled  to  redorer  sdch  dajtnages  as 

jare  independent  of  any  matters  personal  to  himself  which  this 

claim  of  51.  is  not. 

Bide  discharged. 

Attorney  for  plaintiff:  B.  W.  Boberts. 
Attorneys  for  defendants :  Maples  &  Co. 


HALL  if.  THE  MAYOR,  ALDERMEN,  AND  BURGESSES  OF  THE 
BOROUGH  OF  BRISTOL. 

PMic  BedUh  Act,  1848  (II  &  12  Vict.  c.  68),  s.  li4r^Ddmage. 

A  board  of  pnblic  health  are  not  bound  to  give  compensation,  under  the  Public 
Health  Act,  1848  (11  &  12  Vict  c.  63),  s.  144,  for  any  damage  which  they  may 
cause,  which  would  not  have  been  actionable  if  they  had  not  been  acting  imder 
the  authority  of  the  act 

AcnoN  on  an  award  made  ex  parte  under  the  authority  of  the 
PubUc  Health  Act,  1848  (11  &  12  Vict.  c.  63),  s.  123,  awarding 
2007.  as  compensation  to  the  plaintiff,  for  injury  done  to  certain 
houses  belonging  to  him,  by  works  executed  by  the  defendants. 
Pleas :  1.  Traverse  of  the  award.  2.  That  the  premises  n^entioned 
in  the  declaration  were  not  injured  by  the  execution  of  the  de- 
fendants' works,  nor  the  plaintiff  entitled  to  compensation.  3.  That 
the  defendants  not  only  did  not  agree  as  to  the  amount  of  the  com- 
-pensation  to  be  paid  to  the  plaintiff,  but  denied  his  right  to  any 
compensation. 

The  case  was  tried  before  Blackburn,  J.,  at  the  summer  assiases 
at  Bristol,  when  it  appeared  that  the  mayor  and  corporation  of 
Bristol,  acting  as  a  local  board  of  health,  had  made  a  sewer 
in  John  Street,  St.  Philip's,  Bristol.  The  plaintiff  was  the 
owner  of  seyen  houses  in  that  street,  which  had  been  built 
within  twenty  years  on  old  foundations,  in  the  place  of  buildings 
of  a  much  lighter  construction.  After  the  making  of  the  sewer, 
the  houses  were  found  to  be  cracked  and  injured.  The  defendants 
harihg  reftised  te  give  the  plaintiff  any  compensation,  the  latter 
appointed  an  arbitrator  under  the  provisions  of  the  123rd  section 
of  the  Pufclic  Health  Act,  1848.(11  &  12  Yict.  c.  63),  and  the  de- 
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fendants  not  appearing,  the  arbitrator  nuide  an  award  in  jEGtyonf        1867 
of  the  plaintiff,  and  fixed  the  compensation  at  200?.    The  judge       Hall. 
left  it  to  the  jury  to  say  whether  the  making  of   the   sewer  xhb  Mayor 
caused  the  plaintiff's  land  to  give  way,  independently  of  any   cBbmxou 
extra  weight  put  upon  it  within  the  preceding  twenty  years; 
and  told   them  that,  if  they  thought  the   damage  would   not 
haye  been  caused  unless  the  extra  weight  had  been  put  upon 
it,  they  ought  to  find  for  the  defendants.    The  jury  found  for* 
the  defendants. 

Coleridge^  Q.C.,  having  obtained  a  rule  for  a  new  trial  on  the 

ground  of  misdirection, 

•  ^ 

The  SolicitoT'Generaly  PoUocJc,  Q,G,,  and  Cole,  Q,C.,  shewed  cause. 
The  question  is,  whether  a  plaintiff  is  entitled  to  compensation 
under  11  &  12  Vict.  c.  63,  s.  144  (1),  for  damage  that  has  been 
'occasioned  to  him,  whether  the  act  causing  such  damage  infringed 
any  right,  and  was  therefore  actionable,  or  not.  It  has  been  de- 
cided that,  under  s.  68  of  the  Lands  Clauses  Consolidation  Act 
(8  Vict,  c  18),  compensation  can  only  be  claimed  when  an  action- 
able wrong  has  been  suffered:  Caledonian  BaUway  Company  y. 
OgUvy  (2) ;  and  the  legislature  is  not  likely  to  have  imposed 
greater  burdens  on  a  body  acting  solely  for  the  public  good,  like 
a  local  board  of  health,  than  on  a  company  making  works  for  its 
private  advantage.  The  case  of  New  River  Company  v.  Johnson  (3), 
is  a  case  in  which  the  same  was  decided  with  respect  to  the  Water- 
works Clauses  Act,  1847  (10  &  11  Vict,  c.  17),  which  contains  a  pro- 
vision exactly  similar  to  that  in  the  Public  Health  Act.  In  many 
cases,  the  owner  of  the  property  is  bound  to  make  sewers  and  do 
other  acts;  and  the  board  are  impowered  to  do  the  work  in 
case  of  his  default.  It  is  clear  the  owner  would  not  be  bound 
to  give  compensation  to  his  tenant  in  a  case  such  as  the  present, 
and  the  board  who  take  his  place  can  hardly,  therefore,  be  liable 
to  him. 

Coleridge,  Q.C.,  and  PrideauXy  Q.C.,  in  support  of  the  rule.  The 
whole  question  turns  on  a  comparison  between  the  Public  Health 

(1)  s.  144:  <*That  full  oompeDsa*     of  the  exercise  of  any  of  the  powers  of 
tioa  shall  be  made  ....  to  all  per-      this  Act.*' 
Sbns  sustaining  any  damage  by  reason         (2)  2  ^oq.  229. 
.   (3)  29  L.  J.  (M.C.)  93.   . 
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rsm  Act,  184S  (11  &  12  Vict  c.  63),  and  the  Lands  danses  Consoli* 
TTArT.  dation  Act  (S.Yict.  c  18).  In  the  68th  section  of  the  latter  act, 
Ths  Matob  ^^  ^  enacted^  that  if  any  person  is  entitled  to  compensation,  certain 
o*  Bboxou  machinery  shall  be  adopted  to  settle  the  amount  of  it :  the  act 
gives  no  new  right,  to  compensation,  but  only  provides  an  easy 
mode  .of  enforcing  existing  rights.  The^  Public  Health  Act,  on 
ihe  contrary,  gives  an  express  right  to  compensation  for  all 
damage.  A  second  distinction,  relating  to  the  phraseology  of 
the  acts,  which  supports  this  view,  is  that  the  Lands  Clauses 
Consolidation  Act  uses  ihe  words  **  injuriously  affected,"  while 
the  Public  Health  Act  uses  the  expression  "  any  damage,''  The 
difference  between  injuria  and  damnum  is  well  known  to  all 
lawyers,  and  is  exactly  the  distinction  contended  for  in  the  pre- 
sent.  case.  Li  the  notes  to  Ashhy  v.  White  (1),  where  the  dis- 
tinction is  carefully  examined,  the  depriving  land  of  lateral 
support  is  given  as  an  instance  of  damage  without  injury.  The 
plaintiff,  therefore,  is  entitled  to  compensation  for  the  damage 
done  to  his  houses,  though  they  have  not  been  built  for 
twenty  years  and  he  has  not,  therefore,  sustained  an  actionable 
injury. 

Keating,  J.  This  is  a  case  in  which  an  action  was  brought  on  an 
award,  giving  the  plaintiff  compensation  under  the  144th  section 
of  the  Public  Health  Act,  1848  (11  &  12  Vict,  c  63),  and  the  present 
rule  was  granted  on  the  ground  that  the  judge  had  misdirected  the 
jury  by  telling  them,  in  effect,  that  damage  in  that  section  means 
actionable  damage.  I  am  of  opinion  that  the  judge  was  right  in 
his  direction.  No  doubt  there  is  a  distinction  between  the  wording 
of  this  act  and  that  of  s.  68  of  the  Lands  Clauses  Consolida- 
tion Act,  since  it  uses  the  word  "damage"  while  the  latter  uses 
ihe  words  "injuriously  affected,"  and  it  is  contended  that  we 
must  construe  these  words  with  reference  to  the  known  distinc- 
tion between  damnum  and  injuria.  The  question  resolves  itself 
into  this,  did  the  legislature  use  the  word  "  damage  *'  with  re- 
ference to  the  above  distinction?  and  I  think,  looking  at  the 
object  of  the  Public  Health  Act,  and  the  terms  used  in  it, 
the  legislature  could  not  have  intended  to'  give  compensation 
(l>lSnLL.C.0thecU261. 
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in  cases  in  which  theie  would,  apart  from  the  act»  have  been  no        i867 
legal  right  to  it.    It  seems  to  me,  it  would  require  words  admit-       ttat^. 
ting  of  no  other  construction  to  lead  to  such  a  conclusion,  and  ^^  Jj^   * 
iere  it  is  quite  a  legitimate  construction  to  confine  the  words   ofBbwxoi* 
to  actionable  damage. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  It  may  be 
assumed  that,  apart  from  the  act,  the  plaintiff  would  not  have  been 
entitled  to  compensation  for  damage  such  as  that  which  has  been 
occasioned  by  the  defendants,  and  the  question  therefore  is,  whether 
the  144th  section  of  the  Public  Health  Act  gives  a  right  to  such 
compensation  ?  The  language  is  undoubtedly  somewhat  different 
from  that  used  in  s.  68  of  the  Lands  Clauses  Consolidation  Act; 
but  it  seems  to  me  that  we  must  not  look  at  the  technical  meaning 
of  the  words  "  damnum  **  and  "  injuria,"  but  to  the  nature  of  the 
body  in  which  the  powers  are  vested,  and  to  the  construction  given 
to  similar  acts.  It  has  been  decided  by  the  House  of  Lords,  in 
Caledonian  BaUway  Company  v.  OffUvy  (1),  to  be  the  true  prin- 
ciple of  construction  of  the  Lands  Clauses  Consolidation  Act, 
to  confine  the  meaning  of  the  words  to  such  injuries  as  would 
have  given  a  right  to  compensation  independentiy  of  that  statute^ 
and  I  think  it  would  be  diflScult  to  give  a  larger  construction 
to  the  words  of  this  act,  which  is  passed  for  public  purposes^ 
A  wider  construction,  too,  would  lead  to  great  difficulty,  because 
there  are  a  variety  of  things  which  are  not  actionable,  but  which 
do  yet  cause  damage  to  a  man's  property;  such  as  the  erection  of 
something  causing  a  loss  of  prospect,  or  the  erection  of  a  public 
convenience,  though  at  such  a  distance  as  would  prevent  its 
being  an  actionable  nuisance.  ,It  would  be  very  difficult  to 
provide  for  or  set  a  limit  to  such  claims,  if  they  were  recog- 
nised. Persons  living  in  a  town  must  put  up  with  some  incon- 
veniences«  and  their  protection  against  the  wanton  infliction  of 
them  is  to  be  found  in  the  fact  that  a  board  of  health  is  a  public 
body,  and  elected  by  the  inhabitants,  who,  therefore,  can  control  it. 
I  think,  moreover,  that  we  cannot,  in  applying  a  rule  of  construc- 
tion, treat  this  as  a  matter  of  first  impression,  because  the  analogy 
between  this  and  the  Lands  Clauses  Consolidation  Act  is  so  close 

(1)  2  Maoq.  229. 
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18CT  that  we  are,  I  think,  hound  by  the  construction  that  has  been  put 

Hall  upon  that  act. 
The  Mayor  -Bttfe  discharged. 


V, 
OT  BmSTOL, 


Attorneys  for  plaintiff:  Clarkey  Woodcock,  <&  Ryland,  for  Fussell 
&  PriicJiard,  Bristol. 
Attorneys  for  defendants :  Warry  &  Co^for  J.  Heaven,  Bristol. 


Jan.  22.  TIDSWELL  v.  WHITWORTH. 


Landlord  and  Tenant — Lease,  Construction  of— Covenant  to  pay  Taxes,  &c. — 
Imposition  on  Landlord  under  a  Local  Improvement  Act, 

By  the  Manchester  Improvement  Act,  1851, 14  &  15  Vict.  c.  cxix.,  the  council 
were  impowcred  to  order  streets  to  be  sewered  and  paved  hy  the  owners  of  the 
adjoining  premises,  and,  in  case  of  default  by  such  owners,  to  do  the  work  them- 
selves, and  to  charge  the  respective  owners  with  their  proportionate  parts  of  the 
expenses  thereof  to  be  recoverable  by  action  of  debt,  &c  And,  by  way  of  addi- 
tional remedy,  the  council  were  impowered  to  require  payment  from  any  present 
or  future  tenant  or  occupier,  to  be  levied  by  distress,  and  it  was  made  compulsory 
on  the  owner  to  allow  such  payments  to  be  deducted  from  the  rent. 

In  1863,  premises  in  G.  Street  wore  demised  by  the  plaintiff  to  the  defendant 
for  seven  years,  at  the  "  clear  yearly  rent "  of  902.,  the  latter  covenanting  that  he 
would  "  pay  and  discharge  all  taxes,  rates,  assessments,  and  impositions  whatso- 
ever (except  property-tax)  which  during  the  term  should  become  payable  in 
respect  of  the  demised  premises." 

Li  1865,  the  council  gave  notice  to  have  G.  Street  sewered  and  paved.  The 
plaintiff  neglecting  to  do  the  required  work,  the  council  caused  it  to  be  done,  and 
assessed  his  proportion  of  the  expense  at  2132.  3s.  6<2.,  which  ho  paid : — 

Held,  that,  the  payment  having  been  made  by  the  plaintiff,  not  for  a  rate, 
assessment,  or  imposition  which  had  become  payable  in  respect  of  the  demised 
premises,  but  for  the  breach  of  a  duty  imposed  upon  him  by  the  act  of  parlia- 
ment, he  was  not  entitled  to  call  upon  the  defendant  under  his  covenant  to  repay 
him  the  amount. 

&weet  V.  Seager  (2  C.  B.  (N.S.)  119),  distinguished. 

By  an  indenture  of  the  13th  of  July,  1863,  the  plaintiff,  in 
consideration  of  the  yearly  rent  and  covenants  therein  reserved 
and  contained  on  the  part  of  the  defendant,  his  executors,  &c., 
demised  to  the  defendant,  his  executors,  administrators,  and 
limited  assigns,  certain  premises  at  Manchester  for  seven  years 
from  the  29th  of  September  then  next,  at  the  clear  yearly  rent  of 
90/.,  payable  quarterly :  and  the  defendant,  for  himself,  his  heirs. 
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&a,  covenanted  to  pay  the  rent,  and  also  that  he  would  "  pay  and       1867 
discharge  all  taxes,  rates,  assessments,  and  impositions  whatsoever    Ttdswell 
(except  property  or  income-tax  in  respect  of  the  said  rent)  which  wiotwobth. 
from  and  after  the  24th  of  June  last,  and  during  the  said  term, 
should  become  payable  in  respect  of  the  demised  premises." 

The  Manchester  Greneral  Improvement  Act,  1851  (14  &  15  Vict. ' 
c.  cxix),  contains  the  following  enactments : — 

Section  15.  *'  If  any  street  or  part  of  a  street  (not  being  a 
highway  repairable  by  the  inhabitants  at  large)  which  now  is  or' 
shall  at  any  time  hereafter  be  formed  or  set  out  within  the- 
borough,  shall  not  be  sufSciently  sewered  and  drained,  levelled, 
flagged,  and  paved,  to  the  satisfaction  of  the  council,  it  shall  be 
lawful  for  the  council  to  order  that  any  such  street  or  part  thereof 
shall  be  freed  from  obstruction,  and  sewered  and  drained,  levelled, 
flagged,  and  paved,  or  otherwise  completed,  in  such  manner  and 
within  such  time  as  the  council  shall  order  and  direct ;  and  there- 
upon the  respective  owners  of  the  houses  and  ground  lying  along- 
side or  adjoining  to  the  said  street  shall  within  such  time  and  in 
such  manner  as  shall  be  expressed  in  such  order,  at  their  re- 
spective charges  and  expenses,  remove  all  obstructions,  and  well 
and  sufficiently  sewer  and  drain,  level,  flag,  and  pave,  or  otherwise 
complete  such  streets  respectively." 

Section  17.  "  If  any  such  owners  shall  neglect  or  omit  to 
remove  the  obstructions,  and  sewer,  drain,  level,  flag,  and  pave,  or 
otherwise  complete  such  street,  or  any  part  of  such  street,  within ' 
such  time  and  in  such  manner  as  expressed  in  the  said  order,  it 
shall  then  be  lawful  for  the  council  to  remove  all  obstructions,  and 
to  sewer,  drain,  level,  flag,  and  pave,  or  otherwise  to  complete,  as 
they  shall  think  fit,  the  said  street,  or  such  part  thereof  as  shall 
not  have  been  done  pursuant  to  the  said  order,  and  to  charge  such 
respective  owners  with  their  several  proportionate  parts  of  the 
charges  and  expenses  thereof,  or  which  are  incidental  thereto, 
according  to  the  extent  of  their  respective  houses  and  grounds 
lying  alongside  or  adjoining  to  the  said  street,  such  share  and 
proportion  to  be  ascertained  and  settled  by  or  under  the  direction 
of  the  said  council ;  and  all  the  charges  and  expenses  which  the 
council  shall  thereby  sustain,  incur,  or  pay,  and  shall  so  charge 
upon  such  owners  respectively,  shall,  on  demand,  be  forthwith 
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1867       refunded  to  the  council  by  euch  owneis  respectively,''  and  diall  be 
'"rwrnnajT  recoverable  by  action  of  debt,  &c. 

whkfw  Section  18,    "  By  way  of  additional  remedy,  it  shall  be  lawful 

for  the  council,  whether  any  such  demand  shall  have  been  made 
upon  such  owner  or  not^  to  require  the  payment  of  all  or  any  part 
of  such  charges  and  expenses  from  the  person  who  shall  then  or 
at  any  time  thereafter  occupy  any  such  houses  or  ground ;  and,  in 
default  of  payment  thereof  by  such  occupier,  on  demand  by  the 
council,  the  same  may  be  levied  by  distress,  &a ;  and  the  owner 
shall  allow  eveiy  such  occupier  to  deduct  all  sums  of  money  whick 
he  shall  so  pay,  or  which  shall  be  levied  by  distress,  out  of  the 
rent  fix)m  time  to  time  becoming  due  in  respect  of  the  said  houses 
or  ground,  as  if  the  same  had  been  actually  paid  to  such  owner  as 
part  of  such  rent." 

Section  19.  '*  In  no  case,  except  as  hereinafter  mentioned,  shall 
any  occupier  be  liable  to  pay  more  money  in  respect  of  such 
charges  and  expenses  as  aforesaid  than  the  amount  of  rent  due 
from  him  at  the  time  of  the  demand  made  upon  him  for  such 
charges  and  expenses,  in  case  he  shall  pay  the  same  or  any  part 
thereof  on  demand,  or  at  the  time  of  the  issuing  the  warrant  of 
distress  or  the  levying  thereof  in  case  such  charges  and  expeuses 
or  any  part  thereof  shall  be  levied  by  distress :  Provided,  never* 
tbeless,  that,  if  any  occupier  shall  pay  any  rent  to  his  landlord 
after  notice  irom  the  council  requiring  him  not  to  do  so,  such 
occupier  shall  be  liable  to  pay  in  respect  of  such  charges  and 
expenses  the  amount  of  the  rent  so  paid  by  him  after  such  notice, 
or  the  same  may  be  recovered  from  him  by  warrant  of  distress  as 
aforesaid ;  and,  after  any  such  notice  shall  have  been  delivered  as 
aforesaid,  it  shall  not  be  lawful  for  the  landlord  of  the  premises  to 
which  such  notice  applies  to  commence  or  prosecute  any  action  at 
law  for  the  recovery  of  rent  for  such  premises  until  the  charges 
and  expenses  on  account  of  which  such  notice  shall  have  been 
given  shall  be  paid." 

Section  20.  *^  In  case  it  shall  happen  that  two  or  more  tene^ 
ments  in  the  occupation  of  separate  persons,  lying  alongside  or 
adjoining  to  any  such  street  as  aforesaid,  shall  belong  to  the  same 
owner,  each  of  the  persons  occupying  the  same  shall  be  liable  to 
pay  the  whole  or  any  part  of  the  said  charges  and  expenses  to 
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wliick  sueh  owner  shall  be  liable  in  respect  of  all  or  any  of  such'       1887 
tenements,  without  reference  to  the  particular  tenement  or  the  ""qtaflwHi" 
extent  of  the  frontage  thereof  occupied  by  any  such  person,  and  ^gj^Qgj;g^ 
the  same  may  be  levied  by  distress  accordingly." 

By  the  interpretation  clause,  s.  144,  the  word  "owner"  was  to 
mean  the  person  for  the  time  being  receiving  the  ^-ack-rent  of  the 
lands  or  premises  in  connection  with  which  the  word  was  used,  ot 
who  would  receive  the  same  if  such  lands  or  premises  were  let  at 
a  rack-rent. 

The  premises  demised  to  the  plaintiff  by  the  indenture  of  July^ 
1868,  consisted  of  a  house  and  garden  abutting  on  Oxford  Boad 
<and  Grafton  Street,  Manchester.  At  the  date  of  the  lease  Grafton 
Street  had  been  laid  out  and  dedicated  to  the  public,  but  was  not 
flagged  or  sewered.  In  1865,  the  corporation  of  Manchester  gave 
notice,  under  the  Manchester  Improvement  Act,  of  their  intention 
to  have  Grafton  Street  levelled,  sewered,  and  paved.  The  plain^ 
tiff,  as  "  owner "  of  the  property,  neglecting  to  do  the  required 
work,  the  council  proceeded  to  do  it,  and  assessed  the  proportion  of 
the  expenses  payable  by  him  at  213Z.  3s.  Qd.  The  plaintiff  paid 
the  amount,  and  sought  by  this  action  to  recover  it  from  the 
defendant  upon  his  covenant 

At  the  trial  before  Martin,  B.,  at  the  last  assizes  at  Manchester, 
the  defendant  contended  that  the  charge  in  question  was  not  a 
^  tax,  rate,  assessment,  or  imposition/'  which  became  "  payable  in 
respect  of*  the  demised  premises,"  within  the  terms  of  the  covenant^ 
but  a  charge  upon  the  owner  in  respect  of  his  ownership. 

The  learned  judge  reserved  the  point;  and  a  verdict  was  found 
for  the  plaintiff  for  the  sum  claimed. 

Hoiker  (Nov.  5, 1866)  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant  or  a  nonsuit,  on  the  ground  that  there  was  no 
breach  of  the  covenant  declared  on. 

Quairhy  Q.O.,  and  B.  Q.  WtUiams  (Jan.  22, 1867),  shewed  cause. 
The  question  is,  whether  the  sum  assessed  upon  the  plaintiff  in 
respect  of  the  levelling,  sewering,,  and  paving  of  Grafton  Street 
under  the  Manchester  Improvement  Act,  1851,  is  a  '^  rate,  assess^ 
ment,  or  imposition  "  within  the  meaning  of  the  defendant's  cove- 
nant   It  is  submitted  that  it  is.    It  is  a  charge  upon  the  landlor4 
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18G7       in  respect  of  the  premises.     The  case  is  not  to  be  distinguished 

TiDswELL    from  that  of  Sweet  v.  Seager.  (1)    That  case  arose  under  the  Metro- 

WixiTw<»TH   P^^  Local  Management  Act,  18  &  19  Vict.  c.  120,  which,  with 

the  exception  of  one  section  (2),  contains  provisions  exactly  like 

those  of  the  statute  under  consideration. 

[BoviLL,  C.J.  The  words  of  the  covenant  in  that  case  were 
larger  than  these.  They  were,  **  pay,  bear,  and  discharge  all  such 
parliamentary,  parochial,  and  county,  district  and  occasional  levies, 
rates,  assessments,  taxes,  charges,  impositions,  contributions,  bur-' 
thens,  duties,  and  services  whatsoever,  as  during  the  said  term 
should  be  taxed,  assessed,  or  imposed  upon  or  in  respect  of  the  said 
premises  thereby  demised,  or  any  part  thereof."  Suppose  the 
plaintiff  (the  lessor)  had  done  the  work  himself  under  s.  15,  could 
he  have  recovered  the  amount  expended  from  the  tenant?] 

If  done  in  pursuance  of  an  order  of  the  coimcil  under  that 

section,  it  would  be  a  charge  upon  the  landlord  in  respect  of  the 

premises,  and  within  this  covenant.     The  words  of  the  covenant  in 

Siveet  V.  Seager  (1),  though  more  numerous,  are  substantially  the 

same  as  those  used  here.     The  lessor  is  to  have  the  clear  yearly 

rent  of  90?.  In  Bac  Abr.  Covenant  (F),  it  is  said  that,  "  if  a  lease  be 

made  for  years,  rendering  802.  per  annum  rent,  free  and  clear  from 

\        all  manner  of  taxes^harges.  and  impositions  whatsoever,  the  lessee 

\      is  boimd  to  pay  the  whole  rfent  without  "any  manner  of  deduction  for 

I      any  old  or  new  tax,  charge,  or  imposition  whatsoever  f  for  which  is 

/        cited  Giles  v.  Hooper  (3) ;  Sherington  v.  Andrews.  (4)     "  So,  where 

A.  by  deed  dated  1649  granted  a  rent-charge  of  40Z.  per  annum  to  B. 

and  his  heirs,  and  on  the  same  deed  there  was  an  indorsement  that 

the  rent  was  to  be  paid  dear  of  all  taxes ;  and  by  3  Wm.  &  M.  (5), 

48.  per  pound  was  laid  upon  land,  and  power  given  to  the  tenant  to 

deduct  4».  in  the  pound,  with  a  proviso  not  to  alter  the  covenants 

or  agreements  of  parties, — ^it  was  holden  that  such  a  covenant,  if 

(1)  2  C.  B.  (N.S.)  119.  charge   all  rates,  dues,  and  sums  of 

(2)  Section  219,  which  enacts  "  that  money  payable  in  respect  of  sucli  houte^ 
nothing  herein  contained  shall  be  building,  or  other  property,  or  to  affect 
taken  to  affect  any  contract  made  or  to  any  contract  whatever  between  land- 
be  made  between  any  owner  and  oocu«*  lord  and  tenant." 

pier  of  any  house,  building,  or  other  (3)  Carth.  135. 

property  whereof  it  is  or  may  be  agreed  (4)  Comb.  483. 

that  the  occupier  shall  pay  and  dis-      •  (5)  4  W.  &  M.  c  1. 
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made  in  the  year  1640,  would  not  have  freed  the  rent-charge  from  jse? 
the  taxes  imposed  by  those  acts,  because  there  was  no  such  parlia-  Jidbwell 
xnentary  tax  in  being  or  known  at  that  time;  but  because  there  WHirwoirrB; 
were  such  taxes  in  the  year  1645,  which  was  before  the  grant, 
therefore  this  covenant  must  be  construed  to  extend  to  them:'' 
Brewster  v.  Kitchin,  (1)  In  Payne  v.  Burridge  (2),  by  a  local  act^ 
the  commissioners  appointed  thereby  were  authorized  to  pa;ve  and 
flag  footways,  and.  the  costs  thereof  were  to  be  paid  by  the  tenants 
or  occupiers  of  the  houses  next  adjoining ;  in  default  whereof  they 
were  to  be  recovered  by  distress :  another  clause  impowered  the 
tenant  to  deduct  the  costs  so  paid  by  him  out  of  his  rent :  and  it 
was  held  that  this  charge  was  within  the  terms  of  a  covenant  in 
a  lease  subsequently  made,  whereby  the  tenant  covenanted  to  pay 
all  taxes,  rates,  duties,  levies,  assessments,  and  payments  whatsoever 
which  were  or  during  the  term  might  be  rated,  levied,  assessed,  or 
imposed  on  the  premises. 

[BoviLL,  G. J.  That  was  in  the  nature  of  a  rate  or  assessment 
imposed  upon  the  tenant  or  occupier.] 

The  substance  is  the  same,  though  the  machinery  is  no  doubt 
different.  In  WdOer  v.  Andrews  (3),  by  a  memorandum  of  agree- 
ment certain  marsh  lands  were  demised  by  the  plaintiff  to  the 
defendant^  subject  to  a  condition  that  the  defendant  should  pay  all 
outgoings  whatsoever,  rates,  taxes,  scots,  &c.,  whether  parochifd  or 
parliamentary,  which  then  were  or  should  be  thereafter  charged  or 
chargeable  upon  or  on  account  of  the  said  marsh  lands  (the  then 
present  land-tax  only  excepted) ;  and  it  was  held  that  an  extra- 
ordinary assessment  made  by  commissioners  of  sewers  upon  thf3 
lands  for  a  work  of  permanent  benefit  to  the  land,  was  within  the 
•meaning  of  the  agreement.  It  is  impossible  to  distinguish  that 
case  in  principle  from  this.  In  Chmmins  v.  Massam  (4),  a  lessee 
for  years  of  lands  within  a  level  subject  to  be  drow;Qed  by  the  ^ea, 
covenanted  to  pay  all  assessments,  charges,  and  taxes  towards  or 
concerning  the  reparation  of  the  premises.  A  wall  which  was  in 
defence  of  this  level  was  thrown  down  by  a  tempest ;  and  the  com- 
missioners of  sewers  caused  a  new  wall  to  be  erected,  and  tax^ 
every  man  within  the  level  towards  the  expense,  and  among  others 

(1)  1  Ld.  Baym.  817;  1  Salk.  198;  Cartli.  438;  6  Mod.  368 ;  Comb.  424,  467. 
(2).  12.^  &  W.  727.  (3)  3  M.  A  W.  312,  (4)  March,  196. 
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1887  the  lessee  for  years,  whom  they  **  charged  totally  for  his  land,  not 
TioswxLL  levying  anything  npon  him  in  the  reversion.**  Upon  a  certiorari 
WmrwoBTH.  ^  remove  the  proceedings  of  the  commissioners,  the  Conrt  of 
King's  Bench  held  that  the  charge  was  properly  laid  npon  tiie 
lessee ;  Heath,  J.,  saying,  "  I  conceive  they  (the  commissioners) 
have  well  done  here  in  laying  all  npon  the  lessee  for  years.  By 
the  law  of  sewers,  all  which  may  be  endamaged  or  have  benefit  are 
chargeable,  and  it  is  in  their  discretion  so  to  do.  But  in  this  case 
ihey  may  charge  the  lessee  or  lessor  (if  not  for  the  special  cove^ 
nant  of  the  lessee)  at  their  discretions ;  lor,  the  statute  (1)  saith 
owners  or  cecwpien;  and  I  conceive  that  the  covenant  here  dotk 
Und  the  lessee,  for  it  is  presumed  that  he  hath  considerable  ben^t 
&r  it ;  and  the  commissioners  may  take  notice  of  it."  There,  aift 
here,  the  term  had  nearly  expired. 

Hdker  and  BvM  in  support  of  the  rule.  The  covenant  in  ques- 
tion does  not  extend  to  such  a  charge  as  this.  It  is  in  effect  an 
attempt  by  the  landlord  to  impose  upon  the  tenant  the  conse- 
quences of  his  own  breach  of  duty ;  for  the  act  of  parliament 
makes  the  expenses  of  paving,  sewering,  &e.,  a  charge  upon  the 
landlord  analogous  to  the  property-tax,  there  being  provisions  im 
this  act  which  are  equivalent  to  the  express  prohibitory  clause  in 
the  Property  Tax  Act.  (2)  This  is  not  a ''  tax,  rate,  assessment, 
or  imposition,"  payable  either  by  the  landlord  or  by  the  tenant"  in 
respect  of  the  demised  premises.''  By  s.  15,  the  work  is  to  be  done 
by  the  owner  of  the  premises,  who  by  the  interpretation  clause, 
8. 144,  is  defined  to  be  ^^  the  person  for  the  time  being  receiving 
the  rack-rent  of  the  lands  or  premises  in  connection  with  which  the 
word  is  used,  or  who  would  receive  the  same  if  such  lands  or  pre- 
mises were  set  out  at  rack-rent."  If  he  neglects  to  do  it,  tiie 
council  may  (s.  17)  do  it,  apportioning  the  expenses  among  the 
several  owners.  By  way  of  additional  remedy,  the  18th  section 
provides  that  the  council  may  resort  to  the  occupier^  who  may  be 
distrained  upon,  and  who  is  to  deduct  the  sums  he  may  be  com- 
pelled to  pay  out  of  the  rent  from  time  to  time  accruing.  By 
s.  19,  the  occupier  is  in  no  case  to  be  called  upon  to  pay  more  in 
respect  of  such  expenses  than  tiie  amount  of  rent  due  from  him  ait 
the  time  of  the  demand  made*  By  s.  24  a  power  of  distress  up^n 
•      (1)  28  Hffli.  8,  c  5.  (2)  5  <&  6  Vict,  c  85,  b.  73. 
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the  "  owner  **  is  givto.  Section  30  provides  that  the  occupiers  1867 
shall,  npon  notice,  pay  their  rent  to  the  council  towards  tiie  ex-  o^isbwsll 
penses  due  from  the  owners.  And  by  s.  31  it  is  enacted  that  ''all  ^hetwobtb, 
payments  of  rent  by  the  occupier  of  any  house  or  ground  to  the 
council  under  and  by  virtue  of  this  act  shall  be  deemed  and  taken 
to  be  good  and  valid  payments  and  discharges  of  such  rent,  as  if 
the  same  payments  had  been  made  to  the  owner  of  such  house  or 
ground,  and  every  such  owner  is  hereby  required  to  allow  such 
payments  accordingly :  and  every  owner  who  shall  distrain  upon 
his  tenant  for  any  rent  which'^shall  have  been  paid  or  which  shall 
be  payable  to  the  council  under  and  by  virtue  of  this  act,  shaU 
forfeit  and  pay  the  sum  of  5Z.,  and  such  owner  and  all  persons 
acting  under  him  in  making  such  distress  shall  be  considered  as 
trespassers,^  &a  That  virtually  amounts  to  a  prohibition  to  the 
landlord  to  contract  to  cast  this  charge  upon  the  tenant.  The 
whole  scope  of  the  act  shews  that  it  is  imposed  upon  the  landlord 
as  a  personal  liability  in  respect  of  his  ownership  of  the  soil,  which 
extends  to  the  middle  of  the  street. 

[BoYiLL,  C.J.  It  must  not  be  assumed  that  a  lease  would  not 
convey  an  interest  in  the  land  to  the  centre  of  the  road,  as  an 
ordinary  conveyance  does,  unless  it  is  expressly  excluded :  Simpson 
T.  Bendy  (1)  ;  Berridge  v.  Ward.  (2) 

WiLLES,  J.,  referred  to  Marquis  of  Salisbury  v.  Oreat  Northern 
BaUway  Company  (3),  and  to  Lord  v.  Commissioners  fon  the  City 
of  Sydney.  (4)] 

The  character  of  the  charge  is  not  altered  by  the  provisions  as 
to  the  mode  of  ascertaining  the  amount  and  enforcing  payment. 
The  cases  referred  to  would  seem  at  first  sight  to  be  opposed  to  thi^ 
construction ;  but  upon  examination  they  will  all  be  found  to  be  dis- 
tinguishable. The  language  of  the  covenant  in  Sweet  v.  Seager  (5) 
was  much  larger  than  that  of  the  covenant  in  this  case.^  The  work 
done  there  (under  the  Metropolis  Local  Management  Act,  18  & 
19  Yict.  c.  120)  was  done  for  the  immediate  benefit  of  the  premises, 
and  was  charged  in  the  first  instance  upon  the  occupier.    Th^ 

(1)  8  C.  B.  (N.S.)  433-  (3)  6  C.  B.  (N.S.)  174;   28  L,  J, 

(2)  10  C.  B.  (N.S.)  400;  30  L.  J. .   (O.P.)  40. 

(C.P.)  218.  (4)  12  Moore  P.  C.  473. 

(5)  2  C-  B,  (N.S.)  119. 
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18C7  covenant  in  WdHer  v.  Andretcs  (1)  clearly  embraced  the  charge 
TiDBwiLL  there  in  question.  And  in  Payne  v.  Burridge  (2)  no  liability  was 
WmrwoKTH.  ^ii^posed  upon  the  owner ;  the  occupier  was  made  liable  in  the  first 
instance.  The  landlord  here  is  in  effect  seeking  to  impose  upon 
the  tenant  something  different  from  that  which  the  act  of  parlia- 
ment imposes  upon  himselfl  The  owner  may  do  the  work ;  the 
tenant  has  no  such  option. 

BoYiLii,  0. J.  The  question  in  this  case  arises  upon  the  con- 
struction of  a  covenant  in  a  lease,  by  which  the  defendant  agreed 
to  pay  the  clear  yearly  rent  of  90Z.,  and  also  to  ^  pay  and  discharge 
all  taxes,  rates,  assessments,  and  impositions  whatsoever  (except 
property  or  income-tax  in  respect  of  the  said  rent)  which  should 
during  the  term  become  payable  in  respect  of  the  demised  pre- 
mises." On  the  part  of  the  plaintifl^  the  lessor,  it  has  been  con- 
tended that  this  includes  a  payment  made  by  him  in  respect  of  a 
permanent  improvement  of  the  street  by  the  corporation  of  Man- 
chester, under  the  Manchester  Improvement  Act,  1851  (14  & 
15  Vict,  c  cxix.)  The  lease  in  question  was  granted  after  the 
passing  of  that  act ;  bnt^  upon  the  authorities,  that  seems  to  be  an 
immaterial  circumstance.  It  appears  to  me  to  be  manifest  from 
the  general  scope  of  the  act  that  the  legislature  .intended  the 
burthen  of  this  payment  to  be  thrown  upon  the  landlord.  I  can- 
not accede  to  the  argument  of  Mr.  Holker,  that  the  31st  section  of 
the  act  amounts  to  a  prohibition  of  the  tenant's  taking  upon  him- 
self this  liability.  The  language  of  the  prohibitory  clause  (s.  73 
of  the  Property  and  Income  Tax  Act,  5  &  6  Vict,  c  35),  is  very 
different  from  that  used  here,  for,  there  a  contract  for  absolving 
the  landlord  from  the  tax  is  declared  to  be  utterly  void.  There 
are  no  such  words  in  this  act.  My  opinion  in  &vour  of  the  defen- 
dant is  formed  upon  a  totally  different  ground.  By  s.  15  the  duty 
of  paving,  sewering,  &c.,  upon  the  requisition  of  the  council,  is 
imposed  upon  the  landlord.  If  the  landlord  had  performed  that 
duty,  it  is  extremely  diflBcult  to  see  what  remedy  he  would  have 
against  the  tenant  for  the  recovery  of  the  money  he  had  expended 
in  so  doing.  Where  the  work  is  done  by  the  council,  the  statute 
contains  provisions  whereby  recourse  may  be  had  to  the  tenant,  by 
(1)  3  M.  &  W.  312.  (2)  12  M.  &  W.  727. ' 
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reason  of  the  default  of  the  landlord,  to  the  extent  of  the  rent  from  1S67 
time  to  time  becoming  due  from  him.  It  has  been  insisted  on  the  Tisswsll 
part  of  the  plaintiflf  that,  the  non-performance  by  the  landlord  of  wmrwoBTB. 
the  duty  imposed  upon  him  by  the  statute  haying  entailed  upon 
the  tenant  the  liability  to  make  a  money  payment  to  the  council, 
such  payment  became  a  '^tax,  rate,  assessment,  or  imposition," 
within  the  corenant.  But  it  appears  to  me  that  none  of  those 
words  refer  to  a  payment  like  this,  which  is  in  the  nature  of  a 
penalty  for  the  non-performance  by  the  landlord  of  a  duty  which 
by  the  express  terms  of  the  statute  is  cast  upon  him ;  the  recourse 
to  the  occupier  of  the  premises  being  given  merely  as  a  more  con- 
venient mode  of  enforcing  payment  by  the  landlord  or  owner.  If 
there  had  been  no  decisions  upon  the  subject,  I  should  have  enter- 
tained little  or  no  doubt  Some  of  the  cases  which  have  been 
referred  to  certainly  go  somewhat  near  to  the  point  now  under  con- 
sideration. But,  when  carefully  looked  at,  it  seems  to  me  that 
they  are  all  distinguishable.  In  Waller  v.  Andretos  (1),  the  cove- 
nant of  the  tenant  was  to ''  pay  all  outgoings  whatsoever,  rates,  taxes, 
scotSy  &c.,  whether  parochial  or  parliamentary,  which  then  were  or 
should  be  thereafter  charged  or  chargeable  upon  or  on  account  of 
the  said  marsh  lands."  The  assessment  of  the  commissioners 
towards  the  expenses  of  a  new  sluice  was  clearly  a  *'  scot "  within 
the  very  terms  of  the  covenant  Again,  in  Payne  v.  Burridge  (2), 
the  terms  of  the  covenant  were  much  larger  than  those  contained 
in  this  lease.  The  case  principally  relied  on  for  the  plaintiff  was 
8u)eet  V.  Seager.  (3)  But,  looking  at  the  language  of  the  cove- 
nant in  that  case,  it  is  almost  impossible  to  conceive  how  larger 
words  could  have  been  employed.  The  reddendum  there  was, 
paying  a  certain  yearly  rent,  "  without  any  deduction  whatsoever 
in  respect  of  any  taxes,  rates,  assessments,  impositions,  or  any 
other  matter  or  thing  whatsoever  then  already  or  thereafter  to 
be  taxed,  assessed,  and  imposed  upon  or  in  respect  of  the  said 
premises,  or  any  part  thereof,  by  authority  of  parliament,  or  other- 
wise howsoever;"  and  the  covenant  was  that  the  tenant  should 
"pay,  bear,  and  discharge  all  such  parliamentary,  parochial,  and 
county,  district,  and  occasional  levies,  rates,  assessments,  taxes, 

(1)  8  M.  &  W.  312.  (2)  12  M.  &  W.  727. 

(3)  2  C.  B.  (N.S.)  119. 
Vol.  IL  2  F  2 
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1867  charges,  impositions^  contributions^  burthens,  duties,  and  servicer 
TnwwELL  whatsoever  as  during  the  said  term  should  be  taxed,  assessed,  or 
WHrrwoRTH  ™P0®^  upon,  or  in  respect  oi^  the  said  premises-thereby  demised, 
'  or  any  part  thereof.**  All  the  judges,  in  dealing  with  the  case, 
refer  to  the  very  large  and  comprehensive  language  of  the  cove* 
nant.  The  words,  "  burthens,'*  "  duties,**  and  "  services,**  are  espe- 
cially relied  upon.  Cockbnm,  CJ.,  says:  ^It  clearly  was  the 
intention  of  the  original  landlord,  and  also  of  the  lessor,  that  the 
tenant  should  bear  the  landlord  harmless  against  all  charges  of  a 
general  local  character  imposed  upon  or  in  respect  of  ike  premises.** 
And  Oresswell,  J.,  lays  stress  upon  the  evident  intention  of  the 
parties  that  the  lessor  should  receive  a  certain  sum  wholly  inde- 
pendent of  *^  any  taxes  or  assessment  of  every  description  or  upon 
any  account."  Begard  being  had  to  the  language  and  the  general 
object  of  the  statute,  and  to  the  restricted  terms  of  this  cove- 
nant, I  am  clearly  of  opinion  that  the  payment  in  question  must 
fall  upon  the  landlord,  and  that  the  tenant  is  not  liable.  The 
rule  to  enter  the  verdict  for  the  defendant  must  therefore  be  made 
absolute. 

WiLLES,  J.  I  am  of  the  same  opinion.  If  we  were  to  decide 
this  case  without  reference  to  the  .former  authorities,  I  could  not 
resist  the  arguments  which  have  been  urged  on  the  part  of  the 
tenant,  because  the  covenant  here  is  to  '*  pay  and  discharge  all 
taxes,  rates,  assessments,  and  impositions*'  which  shall  become 
payable  ^in  respect  of  the  demised  premises,**  meaning  such  rates 
and  assessments  as  are  imposed  in  the  form  of  money  charges  upon 
the  premises,  and  are  ordinarily  payable  by  the  tenant,  as  in  the 
case  of  a  sewer-rate,  which  is  always  paid  by  the  tenant^  but  may 
be  afterwards  deducted  from  bis  rent  in  the  absence  of  a  covenant 
to  the  contrary.  The  covenant  in  question  would  cover  that.  So, 
if  an  act  of  parliament  imposes  upon  the  tenant  the  performance 
of  a  duty,  as  in  Payne  v.  Burridge  (1),  or  a  money  payment  if 
he  omits  to  perform  it :  in  that  case,  it  is  an  assessment  on  the 
tenant,  and  is  covered  by  the  covenant  to  pay  "all  taxes,  rates, 
duties,  levies,  assessments,  and  payments  whatsoever  which  might 
be  rated,  levied,  assessed,  or  imposed  on  the  premises."    So,  in  the 

(I)  12  M.  &  W.  727.  , 
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case  of  Waller  v.  Aftdrew^  (1),  the  charge  in  question  was  a  $eol  1867 
in  the  fonn  of  a  money  payment  to  be  made  by  the  tenant.  The  TmtwiLL 
case  of  Swed  r.  Seager  (2)  is  open  to  this  additional  remark,  that  wnirwa 
the  tenant  not  only  undertook  to  make  money  payments  assessed 
upon  or  in  respect  of  the  premises,  but  also  to  bear  burthens  and 
perform  duties  and  services,  and  so  bound  himself  to  indemnify 
the  landlord  against  a  payment  imposed  upon  him  in  respect  of  a 
burthen  which  the  tenant  had  taken  upon  himseli  Under  the 
Metropolis  Local  Management  Act,  18  &  19  Vict  c.  120,  the 
remedy  is  not  given  directly  against  the  landlord,  but  only  through 
the  tenant :  whereas,  here,  not  only  is  the  duty  imposed  upon  the 
landlord,  but  it  is  a  direct  obligation  upon  him.  The  tenant  is 
resorted  to  only  by  way  of  additional  security,  in  case  the  landlord 
fails  to  perform  the  work  or  to  pay  the  sum  assessed  for  his  default. 
By  the  machinery  of  this  act,  the  tenant  is  not,  properly  speaking, 
assessed  "in  respect  of  the  premises,"  but  in  respect  of  the  land- 
lord's having  neglected  to  perform  his  duty.  If  the  landlord  had 
done  the  work  himself,  he  could  not  have  sued  the  tenant  for  the 
expense  incurred.  I  felt  some  doubt  at  first  whether  we  were  not 
bound  by  the  authorities.  But,  upon  further  consideration,  I 
agree  with  my  Lord  that  they  are  all  distinguishable. 

Keating,  J.  I  am  of  the  same  opinion.  The  simple  question 
for  us  is,  to  ascertain  the  intention  of  the  parties  from  the  words 
of  the  covenant.  The  local  act  having  imposed  upon  the  owner 
of  the  premises  the  duty  of  paving  and  sewering  the  adjoining 
street,  and  he  having  made  default,  and  having  consequently  been 
compelled  to  pay  a  certain  sum  to  the  council  for  his  proportion 
of  the  expense  of  the  work,  he  now  seeks  to  recover  the  amount 
from  his  tenant,  under  a  covenant  by  which  the  tenant  was  to  pay 
**  all  taxes,  rates,  assessments,  and  impositions  payable  in  respect 
of  the  premises."  The  word  on  which  reliance  has  been  placed  to 
fix  that  extraordinary  obligation  on  the  tenant  is,  "impositions,** 
which  it  is  said  is  a  word  of  such  a  large  and  extensive  meaning 
as  to  include  such  a  charge  as  this.  Looking  at  the  words  with 
which  it  is  associated  in  this  covenant,  it  seems  to  me  that  that 
word  is  not  to  be  taken  in  the  widest  sense  of  which  it  is  susceptible, 

(1)  3  M.  &  W.  312.  (3)  2  C.  B.  (N.S.)  119. 

2  F  2  2 
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1867  but  that  it  must  be  limited  to  impositions  in  the  natore  of  taxes, 
TiDsvTELL  rates,  or  assessments.  Were  it  not  for  the  case  of  Sweet  v.  Sea- 
Whxtwortil  9^  (1)'  •"•  should  have  entertained  no  doubt  whatever.  But,  look- 
ing attentively  at  that  case,  I  do  not  think  it  ought  to  govern  us. 
The  words  of  the  covenant  there  were  very  much  more  compre- 
hensive than  those  used  here.  The  observation  I  have  made  upon 
the  word  ''  impositions  "  in  this  covenant,  could  not  have  been  made 
upon  the  language  of  the  covenant  in  that  case.  Under  the  terms 
of  that  covenant,  the  tenant  bound  himself  not  only  to  make 
money  payments,  but  also  to  bear  burthens  and  discharge  duties. 
The  case,  therefore,  is  obviously  and  substantially  distinguish- 
able from  the  present,  and  will  not  be  at  all  affected  by  our 
decision. 


/i 


Montague  Smith,  J.  I  must  own  I  have  felt  considerable 
liesitation  in  coming  to  a  conclusion  in  this  case;  not  because  I 
have  felt  any  difficulty  as  to  the  proper  construction  of  the  act  of 
parliament  or  of  the  language  of  the  covenant^  but  because  I 
doubted  whether  our  decision  might  not  trench  on  former  cases. 
But,  upon  further  consideration,  I  feel  that  the  present  case  is 
distinguishable  from  all  those  which  have  been  cited,  and  that  it 
\^  ought  to  be  decided  upon  the  terms  used  in  the  covenant  itself. 
Those  words  all  relate  to  money  payments  charged  upon  the  tenant 
in  respect  of  the  premises;  not  to  duties  or  burthens  imposed  upon 
the  landlord,  like  that  now  in  question.  A  burthen  imposed  upon 
the  owner  in  respect  of  the  premises  could  not  fisdrly  come  within 
the  language  of  this  covenant.  By  the  15th  section  of  the  act, 
the  owner  is  charged  with  the  duty  of  sewering,  paving,  and 
flagging  the  street,  not  only  in  front  of  the  houses,  but  also  in  front 
of  any  vacant  ground  lying  alongside  or  adjoining  the  street.  If 
he  fails  to  perform  that  duty,  the  council  may  do  the  work  and 
charge  the  owner  for  it.  It  is  only  by  way  of  additional  remedy 
tiiat  the  tenant  is  (by  s.  18)  to  be  resorted  to  in  the  event  of  the 
landlord  making  default.  And  this  liability  is  not  confined  to  the 
person  who  may  have  been  tenant  at  the  time  the  work  was  done, 
but  extends  to  any  subsequent  tenant.  It  is  merely  a  mode  of 
getting  at  the  owner  by  means  of  an  attachment  of  the  rent.    In 

a)  2  C.  B.  (N.S.)  H9. 
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all  the  cases  referred  to,  not  only  was  the  language  of  the  covenant       1867 
different,  but  the  language  of  the  acts-  of  parliament  was  also  in    timwell 
some  respects  different.    I  feel  bound  to  say  that  I  think  the  ^arrwoirriL 
decisions  have  gone  quite  far  enough,  and  that  I  am  not  disposed 
to  take  a  step  further.     The  rule  to  enter  a  verdict  for  the 
defendant  must  be  made  absolute. 

Rule  dhsdliite. 

Attorneys  for  plaintiff:  Walker  &  Twyford^for  J.  &  K  Whit- 
worthy  Manchester. 

Attorneys  for  defendant :  Bower  &  Cottony  for  Thomas  V.  Royle, 
Chester. 


LORD  AKD  Amothkb  v.  the  MIDLAND  RAILWAY  COMPANY.  .  Jan.  25. 

Carrier-^Baikoay  Corr^ny  ^Contract  to  earry'-^Beaaonableneu  of  CondUi<m — 

Loss  of  Market, 

A  contract  by  a  railway  company  to  carry  goods  by  a  given  train,  which  ordi- 
narily arrives  in  London  at  a  particular  hour,  does  not  amount  to  a  warranty  that 
it  will  so  arrive,  although  the  company's  servants  be  informed  that  the  object  of 
the  sender  requires  that  it  should  so  arrive. 

Meat  was  carried  by  the  defendants  for  the  plaintiffs  under  a  consignment-note 
on  the  back  of  which  was  printed  the  conditions  upon  which  it  was  carried,  ouo 
of  which' was  as  follows : — **  The  company  will  not  be  responmble  for  any  damage 
to  any  meat,  on  the  ground  of  loss  of  market,  provided  the  same  be  delivered 
within  a  reasonable  time  after  the  arrival  thereof  at  the  station  from  whence 
delivery  is  to  be  made : " — 

Eeld,  a  reasonable  condition. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs  on 
several  occasions  delivered  to  the  defendants,  and  the  defendants 
accepted  and  received  from  the  plaintiffs,  quantities  of  meat  upon 
and  for  a  purpose  and  terms  agreed  upon  between  them,  fo  wit,  to 
be  by  the  defendants  carried  and  conveyed  from  Settle  to  London 
for  reward  to  the  defendants  in  that  behalf,  and  there  delivered 
by  the  defendants  for  the  plaintiffs  by  a  certain  hour  in  the  momr 
ing;  that  the  defendants  on  the  occasions  aforesaid  carried  and 
^conveyed  the  meat  to  London^  and  there  delivered  the  same  for  the 
plaintiffs ;  and  that,  although  all  conditions  were  fulfilled,  &c.,  yet 
the  defendants  did  not  deliver  the  said  meat  for  the  plaintiff^ 
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1887       bff  the  9aid  agreed  Umej  aad  the  said  parcels  of  meat  were  de- 
~£^^^      livered  after  the  said  agreed  time,  a/nd  thereby  were  too  hie  for 

Bailwat  Go.  The  second  ooant  stated  a  delivery  of  meat  to  the  defendants  as 
carriers  of.  goods  for  hire  from  Settle  to  London,  to  be  delivered  in 
London  for  the  plaintiffs  mth  due  cmd  recmnMe  dUifenee  and 
y^eed;  and  a  breach,  by  reason  whereof  the  meat  was  delivered 
for  the  plaintiffs  too  late  for  marJcet,  &c. 

The  defendants  pleaded,  to  the  first  and  second  comits,a  traverse 
of  the  delivery  of  the  meat  to  them  upon  the  terms  alleged, — ^to  the 
second  count,  that  the  meat  was  carried  and  delivered  with  due  and 
reasonable  diligence  and  speed, — ^and,  to  the  whole  declaration,  that 
the  meat  was  delivered  and  accepted  by  them  to  be  carried  and  deli- 
vered under  and  subject  to  a  certain  contract  and  condition  which 
rendered  them  not  liable  for  the  loss  or  damage  in  the  declaration, 
to  wit,  ^'that  the  defendants  would  not  be  responsible  for  any 
damage  to  any  meat  on  the  ground  of  loss  of  market,  provided  the 
same  was  delivered  within  a  reasonable  time  after  the  arrival  thereof 
at  the  station  from  whence  delivery  was  to  be  made  f  that  the 
meat  was  delivered  within  a  reasonable  time  after  the  arrival 
thereof  at  the  station  from  whence  delivery  was  to  be  made ;  and 
that  the  claim  of  the  plaintifiGs  was  a  loss  within  the  true  intent 
and  meaning  of  the  said  condition,  and  not  otherwise.  Issue 
thereon. 

The  cause  was  tried  before  Lush,  J.,  at  the  last  summer  assizes 
at  Liverpool.  The  plaintiffs  are  butchers  carrying  on  business  at 
Settle,  in  Yorkshire,  where  the  defendants  have  a  station.  Li 
June,  1864,  the  plaintifiis,  wishing  to  send  meat  to  Newgate  Market 
for  sale,  made  inquiries  of  one  Smith,  the  defendants'  station- 
master  at  Settle,  to  ascertain  the  rate  which  would  be  charged  for 
its  conveyance.  Smith  referred  them  to  the  tra£B[c-manager  at 
Derby,  and  accordiogly  on  the  20th  of  June,  1864,  the  plaintiffs 
wrote  as  follows : — **  We  have  engaged  with  Mr.  Quick,  of  London, 
to  send  meat  to  him  to  selL  Can  you  arrange  for  it  to  leave  Settle 
any  time  during  ihe  day,  so  that  it  will  be  in  London  not  later 
than  two  o'clock  in  the  morning?''  Mr.  Allpcnrt^  the  traffi<> 
manager,  wrote  on  the  21st  requiring  to  be  informed  as  to  the 
probable  amount  of  traffic,  before  he  could  answer  the  inquiry. 
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On  the  22nd  the  plaintifis  again  wrote, — *^  We  shall  have  10  cwt.       1867 

to  1  ton  of  meat  three  or  four  days  a  week,  just  as  the  market       ^[^     " 

goes.    The  goods  train  leaving  Ingledon  for  London  at  8.30  aon.     vJjLkM) 

would  answer  our  purpose,  if  it  could  be  arranged  for  it  to  stop  at  Bailway  Oa 

Settle  and  take  our  meat  up/'    Mr.  AUport,  on  behalf  of  the 

company,  replied  on  the  29fli, — ^'^In  reference  to  your  letters  of  the 

20th  and  22nd  instant,  I  have  pleasure  in  informing  you  that  I 

have  arranged  for  the  8.30  a.m.  goods  train  from  Ingleton  to 

Ejng's  Cross  to  stop  at  Settle  [for  London  meat,  when  required,  on 

and  after  the  29th  instant  (this  day),  which  I  trust  will  fully  meet 

your  wishes."   The  rate  agreed  on  was  65«.  per  ton.    The  plaintijQb 

sent  considerable  quantities  of  meat  to  London,  each  consignment 

being  accompanied  by  a  consignment-note  containing  the  names 

and  addresses  of  the  consignees,  the  number  of  carcasses,  and  the 

weight    The  consignment-note  was  generally  written  on  a  printed 

form  supplied  to  the  plaintiffs  by  the  station-master  at  Settle. 

The. meat  haying  upon  various  occasions  in  1865  failed  to  reach 

the  market  in  time,  the  plaintiffs  in  consequence  sustained  serious 

loss.  Complaints  were  thereupon  made,  and  this  action  was  brought. 

It  was  not  suggested  that  the  delay  arose  in  London. 

On  the  part  of  the  defendants,  reliance  was  placed  upon  a  con- 
dition printed  at  the  back  of  the  consignment-notes, — **  The  com- 
pany will  not  be  responsible  for  any  damage  to  any  such  articles 
[including  meat]  on  the  ground  of  loss  of  market,  provided  the 
same  be  delivered  within  a  reasonable  time  after  the  arrival  thereof 
at  the  station  from  whence  delivery  is  to  be  made." 

This  was  sought  to  be  explained  by  the  plainti£b  by  shewing 
that  the  forms  of  consignment-notes  which  they  had  received  from 
the  station-master  at  Settle  had  no  such  condition  at  the  back ; 
that^  the  station-master  there,  having  no  more  of  those  fonns,  had 
referred  the  plaintiffs  to  the  station  at  Lancaster  for  a  supply ;  and 
that,  having  received  a  supply  from  Lancaster,  the  plaintiffs  had 
£lled  the  notes  up  and  signed  them  without  looking  at  the  con- 
dition. 

It  was  furHier  contended  that  the  condition  was  unreasonable 
and  void.  And  evidence  was  offered  of  conversations  with  Smith, 
the  station-master  at  Settle  in  June,  1864,  for  the  purpose  of 
.supplementing  the  written  evidence,  and  shewing  that  at  the 
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1867        time  when  the  notes  were  signed  there  was  a  valid  contract 
Lord       between  the  '  plaintiffs  and  the  company  inconsistent  therewith, 
MiDLAKD     ^'  *  contract  that  the  meat  should  be  in  London  in  time  for  the 
BAiLinrAYCo.  market. 

The  learned  judge  rejected  this  evidence,  and  was  of  opinion 
that  the  letters  did  not  prove  the  special  contract  declared  on,  and 
that  the  only  question  was,  whether  the  meat  was  delivered  to  the 
defendants  subject  to  the  condition  contained  in  the  consignment- 
notes,  and  not  whether  the  condition  was  reasonable  or  not,  but 
that  as  to  that  he  thought  it  was  reasonable.  He  accordingly  non« 
suited  the  plaintiffs,  reserving  them  leave  to  move. 

T.  J(meSy  Q.C.  (Nov.  3,  1866),  obtained  a  rule  nisi  for  a  new 
trial,  on  the  grounds, — first,  that  the  judge  ruled  that  there  was 
no  evidence  to  go  to  the  jury,  and  that  he  excluded  evidence 
of  the  defendants  being  liable  on  the  special  contract^ — secondly, 
that  the  condition  was  void, — thirdly,  that  the  defendants  were 
liable,  although  the  condition  might  be  good. 

Quain,  Q.G.,  and  Holker  (Jan.  23,  25),  shewed  cause.  If  the 
question  be  open  to  the  plaintiffs  upon  these  pleadings,  the  con- 
dition  indorsed  upon  the  consignment-notes  which  constituted  the 
contracts  here,  is  clearly  a  reasonable  one :  Beat  v.  South  Dewm^ 
Railway  Company.  (1)  The  evidence  of  conversations  with  the 
station-master  at  Settle  was  properly  rejected.  The  question 
substantially  arises  upon  the  letters.  Do  they  shew  a  contract 
under  which  the  meat  was  to  be  carried  by  the  defendants  ?  AU 
the  consignments  were  made  subject  to  the  condition  indorsed  on 
the  consignment-notes :  and  it  was  not  competent  to  the  plaintiffa 
to  give  any  evidence  in  contradiction  of  that.  Besides,  all  that 
the  letters  amount  to  is,  a  mere  suggestion  by  the  plaintifib  that, 
if  a  particular  train  stopped  at  Settle,  that  would  suit  their  pur- 
pose, and  a  desire  intimated  by  the  servants  of  the  company  to 
meet  the  plaintiffs'  wishes  as  far  as  was  consistent  with  the  arrange* 
ments  of  the  company.  There  was  no  contract  that  the  train 
should  reach  its  destination  at  any  particular  time.  Suppose  a 
man,  having  obtained  a  lucrative  appointment  in  India,  delays 
starting  to  Southampton  to  meet  the  steam-packet  which  is  to 

(1)  6  H.  &  K  876;  29  L.  J.  (Ex.)  441 :  affirmed  in  error,  3  H.  &  G.  337. 
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couyey  him  to  Alexandria  until  the  last  train, — ^wonld  the  com-        18G7 
pany  be  liable  to  him  in  damages  equivalent  to  the  loss  of  his       ^Lobd 
appointment,  if,  in  consequence  of  some  negligence  on  the  part  of     mimLlnd 
their  servants  in  the  course  of  the  journey,  the  trcdn  failed  to  R^Jwvat  i\> 
arrive  at  Southampton  until  after  the  departure  of  the  packet, 
merely  because  the  traveller  tells  the  clerk  when  he  takes  his 
ticket  that  he  must  arrive  in  Southampton  by  a  particular  time^ 
and  is  informed  by  the  clerk  that  the  train*  will  be  there  by  the 
time  specified  ?    To  succeed  here,  the  plaintiffs'  argument  must  go 
that  length. 

T,  Jones,  Q.G.,  and  J.  A.  BusseU,  in  support  of  the  rule.  The 
first  question  is,  whether  there  was  evidence  to  go  to  a  jury  (taking 
the  parol  evidence  tendered  as  supplementing  the  written  evidence) 
of  the  contract  declared  on.  It  may  be  conceded  that  the  consign- 
ment-note was  prima  facie  and  pregnant  evidence  of  the  contract. 
The  contention  on  the  part  of  the  plainti£b  at  the  trial  was,  and 
will  be  now,  that  that  was  not  the  contract  upon  which  the  goods 
were  carried.  This  rests  upon  the  familiar  principle  laid  down  in 
Ptfm  V.  Campbell.  (1)  The  whole  effect  of  the  correspondence  is 
explained  and  controlled  by  the  statement  contained  in  the  first 
letter,  viz.  that  the  meat  was  to  be  in  London  ^  not  later  than  two 
o'clock  in  the  morning."  There  was  abundant  evidence  for  the 
jury  of  the  contract  stated  in  the  declaration,— at  all  events  in  the 
second  count.  Then,  assuming  that  the  plaintiffs  failed. to  make 
out  the  special  contract  declared  on,  it  is  submitted  that  the  con- 
dition relied  on  by  the  defendants  is  imreasonable  and  void.  In 
M*MamM  v.  Lancashire  and  Yorkshire  Baihoay  Company  (2),  where 
it  was  held  by  the  Exchequer  Chamber,  reversing  the  decision  of 
the  Court  of  Exchequer  (3),  that  a  condition  that  the  'company 
"would  not  be  responsible  for  any  injury  or  damage,  however 
caused,"  was  unreasonable  and  void,  Williams,  J.,  said :  **  It  is  un- 
reasonable that  the  company  should  stipulate  for  exemption  from 
liability  for  the  consequences  of  their  own  negligence,  however  gross, 
or  fiisconduct,  however  flagrant ;  and  that  is  what  the  condition  in 
question  professes  to  do."     But,  in  Bed  v.  South  Devon  BaUway 

(1)  6  E.  &  B.  870;  25  L.  J.  (Q.B.)  277. 

(2)  4  H.  &  N.  327 ;  28  L.  J.  (Ex.)  353. 

(3)  2  H.  &  N.  693 ;  27  L,  J.  (Ex.)  201. 
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1867        Company  (1%  the  condition  was  held  to  be  good  and  leasonaUe, 
LoBD       because  it  left  the  company  liable  for  gross  negligence. 
MmLAHP        [WiLLES,  J.     Any,  negligence  is    grasa  in  one  who  nndex^ 
BAiLWATCkk.  takes  a  duty^  and,  £eu1s  to  perform  it    The  term  ^  gross  negli- 
gence" is  applied  to  the  case  of  a  gratuitous  bailee,  who  is  not 
liable  unless  he  fails  to  exercise  the  degree  of  skill  which  he 


Grompton,  J.^  delivering  the  judgment.of  the  Exchequer  Chamber 
in  Beat  v.  Bauth  Devon  Badhoay  Company  (2\  says :  ^  We  think 
that  this  was  not  an  unreasonable  condition  with  reference  to  ear- 
ring a  perishable  commodity  [fish],  especially  where,  as  in  the 
present  case,  the  company  were  likely  to  be  called  upon  to  cany 
large  quantities  at  unexpected  times,  and  where  a  very  slight 
delay  might  cause  the  lo^  of  the  market,  or  the  entire  or  partial 
destruction  of  the  goods  consigned.  In  the  case  of  a  carrier  or 
other  ^agent  holding  himself  out  for  the  careful  and  skilful  per- 
formance of  a  particular  duty,  gross  negligence  includes  the  want 
of  that  reasonable  care,  skill,  and  expedition  which  may  properly 
be  expected  from  persons  so  holding  themselyes  out,  and  their 
servants."  In  Gregory  v.  West  Midland  Bailway  Company  (3)  and 
AMiay  v.  Qreai  Western  Bailway  Company  (4)  conditions  like  this, 
professing  to  absolve  the  company  from  negligence  of  any  sort  in 
the  carriage  of  animals  or  goods,  were  also  held  to  be  unreasonaUe 
and  void.  The  effect  of  this  condition  is,  that,  however  negligent 
the  company  may  be  in  the  carriage  of  the  goods,  however  un- 
reasonable the  delay  in  the  course  of  the  journey,  the  company 
shall  not  be  responsible  for  the  loss  of  market  That  is  clearly 
unreasonable. 

BoviLL,  C.J.  I  am  of  opinion  that  the  nonsuit  in  this  case  was 
right  The  first  count  stated  the  contract  to  be  to  carry  the  meat 
to  London  by  a  certain  time  in  the  morning,  and  there  deliver  it ; 
in  substance,  to  deliver  it  in  time  for  the  market  The  mode  in 
which  it  was  sought  to  establish  that  contract  was  by  the  produc- 
tion of  certain  letters  which  passsd  in  the  year  1864  between  the 

(1)  5  H.  &  N.  875 ;  29  L.  J.  (Ex.)  (3)  2  H.  &  C.  944 ;  33  L.  J.  (Ex.) 
441 :  affirmed  in  error,  3  H.  &  C.  337.      155. 

(2)  3  H.  &  C.  341.  (4)  5  B.  &  S.903;  34  L.  J.(Q.B.)5 
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plaintifiEB  and  the  tiaffio-xnanager  of  the  company.  I  have  no  18^ 
doubt  it  was  the  wish  and  expectation  of  the  plaintiffs  and  also  of  lobd 
the  company  that  .the  meat  would  airive  in  time  for  market.  But  hi^asd 
there  was  no  contract  that  it  should  arrive  by  that  time.  It  is  R^iI'Va^  Co 
oommon  knowledge  that  extraordinary  efforts. are  made  on  the 
part  of  railway  companies  to  attain  perfect  regularity  and  exact- 
ness in  the  departure  and  arrival  of  trains.  But»  so  far  as  concerns 
passenger  trains,  the  companies  almost  invariably  protect  them- 
selves against  the  consequences  of  any  irregularity,  by  inserting 
notices  in  their  time-tables  that  they  do  not  warrant  that  the 
trains  will  arrive  and  depart  at  the  precise  times  indicated.  (1) 
No  objection  is  made  here  that  the  meat  did  not  go  by  a  particular 
train.  So  far  the  contract  of  the  company  was  performed.  Nor  is 
there  any  complaint  of  de&ult  in  the  delivery  of  the  meat  after  its 
arrival  in  London.  Mr.  Jones  admits  that  the  parol  evidence  which 
was  rejected  was  to  the  same  effect  as  the  correspondence :  and  that 
is  in  accordance  with  what  the  learned  judge  reports  to  us.  Being 
i^ainst  the  plaintiffs  as  to  the  effect  of  the  correspondence,  I  am  of 
opinion  that  the  other  question  does  not  arise.  The  contract  then 
would  depend  upon  the  consignmenfrnote ;  and  that  expressly  nega- 
tives any  such  contract  as  that  allied  in  the  first  count.  Upon  the 
second  count,  the  question  raised  at  the  trial  was  as  to  whether  the 
condition  at  the  back  of  the  consignment-note  was  a  reasonable  one. 
Whether  rightly  or  wrongly,  the  learned  judge  thought  the  condition 
reasonable.  If  we  thought  it  unreasonable,  we  should  probably  have 
enabled  the  plaintiffs  to  raise  the  question  in  some  way.  BytheBaQ- 
way  and  Canal  Traffic  Act,  17  &  18  Vict.  c.  31,  railway  companies 
are  authorized  to  impose  conditions  in  their  contracts  to  carry,  sub- 
ject to  their  being  reasonable.  The  condition  now  before  us  does 
not  profess  to  absolve  the  company  from  all  liability  in  respect  of 
the  carriage  of  goods  of  a  particular  kind,  but  only  to  relieve  them 
from  the  consequences  of  loss  of  market.  In  my  judgment^  it  is 
competent  to  railway  companies  or  other  common  carriers  to  say 
that  they  will  decline  to  carry  particular  goods  except  upon  con- 
dition that  they  shall  not  be  liable  for  the  loss  of  market.  There 
is  nothing  unreasonable  in  that    The  charge  for  carriage  would 

(1)  See  Sunt  y.  Great  Western  BaQtaay  Company,  19  0.  B.  (N.a)  310;  84 
L.  J.  (G.P.)  264. 
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1S67       be  regulated  acooidingly.    To  hold  otherwise  might  involve  rail- 

L^       way  companies  in  consequences  most  ruinous.    I  think  the  nonsuit 

HiDLA!^)     ^^  ^S^^y  <^d  ^^^  ^his  rule  must  be  discharged. 
Hailttat  Co. 

WiLLES,  J.  I  am  of  the  same  opinion.  It  is  clear  to  my  mind 
that  the  letters  of  1864  amount  to  no  more  than  giving  the 
plaintiffs  the  privilege  of  having  their  goods  carried  by  a  particular 
train,  and  not  to  a  warranty  that  they  should  arrive  by  any  par- 
ticular time.  With  respect  to  the  condition^  it  seems  to  me  to  be 
reasonable  that  the  company  should  protect  themselves  against 
liability  for  extraordinary  damage  from  loss  of  market  It  was 
indeed  held  in  one  case  (1)  that,  in  estimating  the  damages  for 
detention  of  goods,  the  loss  of  the  season  might  be  taken  into  con- 
sideration ;  but  that  was  merely  as  a  mode  of  ascertaining  the 
diminution  in  value  of  the  article  by  reason  of  the  delay.  The 
loss  of  market,  which  may  depend  on  an  hour,  is  a  very  different 
thing.  The  railway  compauy  do  not  warrant  that  their  trains  will 
arrive  at  their  destination  at  a  particular  time.  They  clearly 
would  not  be  liable  unless  they  accepted  the  goods  with  notice 
that  their  arrival  by  a  certain  time  was  essential :  and  it  would  be 
a  reasonable  thing  for  the  officers  of  the  company  to  say  that  they 
will  not  take  them  with  such  a  notice.  The  case  put  by  Mr. 
Quain  of  tiie  Indian  appointment  is  quite  conclusive.  This  con- 
dition, which  guards  against  such  a  liability,  is  to  my  mind  a 
reasonable  condition. 

Seating,  J.  I  entirely  agree  in  the  construction  which  my 
Lord  and  my  Brother  WiUes  have  put  upon  the  correspondence 
which  took  place  in  1864.  The  utmost  extent  of  the  contract  to 
be  gathered  from  it  is,  that  the  trains  would  stop  at  a  particular 
station  to  take  up  the  plaintiffs'  meat:  and  there  is  no  complaint 
that  the  trains  did  not  stop.  The  only  other  question  is  as  to  the 
reasonableness  of  the  condition.  If  the  contract  between  the 
parties  was  upon  the  consignment-note,  it  is  not  that  upon  which 
the  plaintifla  proceeded.  Beliance  was  placed  upon  the  plaintiffs* 
representations  to  the  station-master  at  Settle  at  the  commence- 

(1)  Wiban  V.  Zcmcaahire  and  Yorkahire  Railway  Company ,  9  C.  B.  (N.S.) 
632;  30  L.  J.  (C.P.)  232. 
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ment  of  the  dealings  in  1864^  of  their  object  in  having  the  goods        1S67 
forwarded  by  the  particular  train.   Sorely  it  is  bnt  just  and  reason-       "lobd 
able  that  a  carrier  should  be  able  so  to  qualify  his  contract  as  to     ^^'  y 
secure  himself  against  a  liability  to  damages  for  loss  of  market.  Railway  Co. 
I  think  the  nonsuit  was  right. 

MoyTAauE  Smith,  J.  I  also  think  the  plaintiffs  were  properly 
nonsuited.  The  substantial  question  they  went  down  to  try  was 
whether  or  not  there  was  a  special  contract  on  the  part  of  the  com- 
pany to  carry  their  meat  so  that  it  should  be  delivered  in  London 
by  a  particular  time.  For  this  purpose  a  long  correspondence  was 
put  in,  which  in  my  opinion  failed  to  prove  any  such  contract. 
The  utmost  it  could  amount  to  was,  that  the  meat  should  start  from 
Settle  by  a  train  which  under  ordinary  circumstances  might  be 
expected  to  arrive  in  London  at  a  certain  hour.  The  question 
whether  those  letters  contradict  the  contract  contained  in  the  con- 
signment-note does  not  arise.  I  am  disposed  to  think  that  the 
consignment-note  was  the  contract  between  the  parties.  It  con- 
tains all  the  terms  upon  which  the  meat  was  to  be  carried.  It 
would  be  a  strong  thing  to  say  that  the  plaintiffs  might  contradict 
that  by  evidence  of  matters  dehors  the  contract.  In  Malpas  v. 
South  Western  Bailway  Company  (1),  this  Court  expressly  guarded 
itself  against  admitting  any  such  doctrine.  The  price  of  carriage 
not  being  fixed  by  the  contract  in  that  case,  evidence  was  neces- 
sarily given  to  supply  the  price,  and  that  involved  the  question 
what  was  to  be  the  terminus  of  the  journey.  As  to  the  reasonable- 
ness of  the  condition  here,  I  entirely  concur  with  the  rest  of  the  * 
Court.  It  seeks  to  exclude  a  particular  class  of  damage,  viz.  loss 
of  market  It  seems  to  me  that  the  company  might  very  reason- 
ably say,  "  We  are  willing  to  carry  your  meat  by  a  particular 
train ;  but  we  will  not  consent  to  be  responsible  for  any  profit 
you  may  be  deprived  of  by  reason  of  an  accidental  loss  of 
market."  TUat  leaves  open  the  question  whether  they  would  not 
be  liable  for  any  general  negligence.  I  see  nothing  to  prevent 
the  plaintiffs  from  recovering  for  any  general  damage  they  may 
have  sustained,  if  the  detention  or  delay  has  been  caused  by 
the  negligence  of  the  company's  servants.  But  the  plaintiffs 
(1)  Law  Rep.  1  C.  P.  336. 
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1867  did  not  put  their  case  in  that  way.      I  think  the  nonstiit  was 

LoKD  qtdte  right. 
MiiLm)  ^^  dmharged. 


V. 
[DLi 

Bailwat  Go. 


Attorneys  for  plaintiffs :  3.  T.  Naien,for  JET.  BMnson,  SetOe. 
Attorneys  for  defendants :  BeUj  Brodriek,  &  Co.,  for  Baivson, 
Best,  &  BraUhivaite,  Leeds. 


Jan.  29.  PAYNTER  and  Othebs  v.  JAMES. 


Ship  and  Skipping — Charterpariy,  Construction  (^—Freight  payable  **o»  righJt 
Delivery  of  Cargo  " — Ccncurrent  Acts. 

By  the  terms  of  a  bill  of  lading  freight  was  to  be  paid  ''one  third  in  cash  on 
arrival  at  B.,  and  two  thirds  <m  right  delivery  of  the  cargo^  by  good  and  approved 
bills  payable  in  London  at  four  months,  or  cashy  deducting  usual  interest,  at  the 
option  of  the  shippers.**  The  vessel  arrived  at  B.  The  one  third  freight  was  paid, 
and  the  consignee  of  the  cargo  declared  his  election  to  pay  the  remaining  two  thirds 
in  cash  less  interest : — 

Sdd,  that  the  delivery  of  the  cargo  and  payment  of  the  balance  of  the  freight 
were  to  be  concurrent  acts,  and  that  the  master  was  not  bound  to  deliver  the 
cargo  unless  the  consignee  paid  or  was  ready  and  willing  at  the  same  time  to  pay 
the  balance  of  the  freight. 

The  first  count  of  the  declaration  stated  that,  by  the  contract 
between  the  plaintiffs  and  Young  &  Co.,  contamed  in  a  bill  of 
lading,  the  plaintiffs  agreed  with  Young  &  C!o.  to  deliver  to  their 
order  or  to  their  assigns  in  Bristol,  certain  goods  therein  men- 
tioned to  have  been  shipped  by  Young  &  Co.,  in  good  order  and 
well  conditioned,  on  board  the  plaintiffs'  ship  called  the  Nimrod, 
in  the  like  good  order  and  condition  as  they  were  in  when  so 
shipped  (certain  accidents  and  perils  therein  being  excepted),  and 
Young  &  Co.  by  the  same  contract  agreed  with  the  plaintiffs  to 
pay  freight  for  the  said  goods  as  per  an  agreement  in  the  bill  of 
lading  referred  to,  being,  as  the  plaintiffs  alleged,  an  agreement 
contained  in  a  certain  charterparty  between  Young  &  Co.  and 
the  plaintiffs,  whereby  it  was  agreed  that  the  amount  of  freight 
should  be  as  therein  specified,  and  paid  one  third  in  cash  on  arrival 
at  Bristol  aforesaid,  and  two  thirds  on  right  delivery  of  the  cargo  of 
the  mid  ship  (which  cargo  comprised  the  said  goods),  ly  good  and 
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approved  bills  payable  in  London  at  fonr  months  following,  or  cash,  iser 
deducting  usual  interest,  cU  {he  opiion  of  Young  &  Co. ;  that,  before  Payvtib 
delivery  of  any  part  of  the  goods  in  Bristol,  Young  &  Co  indorsed  j^i^k 
the  bill  of  lading  to  the  defendant,  and  thereby  ordered  the  delivery 
of  the  goods  to  the  defendant;  that  the  property  in  the  goods 
passed  to  the  defendant  upon  the  said  indorsement ;  that,  on  arrival 
of  the  goods  at  Bristol,  the  defendant,  and  Young  &  Co.  by  the 
defendant  as  their  authorized  agent  in  that  behalf,  exercised  the 
said  option  as  to  the  mode  in  which  the  said  two  thirds  of  the 
freight  should  be  paid,  by  electing,  and  he,  and  they  by  him  as 
their  authorized  agent,  elected  to  pay  the  said  two  thirds  in  cash, 
deducting  2^  per  cent,  for  four  ^months,  which  rate  of  interest,  by 
agreement  for  a  good  consideration  between  the  plaintiffs  and 
defendant,  was  agreed  should  be  deducted  as  and  for  the  said 
usual  interest  in  the  charterparty  mentioned:  Averment  of  per- 
formance and  lapse  of  all  conditions  and  times :  First  breach,  that 
the  defendant  had  not  paid  the  said  two  thirds,  or  any  part  thereof, 
either  by  bills  or  cash,  deducting  interest  at  the  said  rate,  or  in 
any  other  manner,  and  that  the  said  two  thirds  were  wholly  un- 
paid :  Second  breach,  that  the  defendant  did  not  pay  the  one  third 
which  was  payable  on  arrival  at  Bristol,  and  that  362^  5a.,  part  of 
the  said  one  third,  at  the  commencement  of  the  suit  was  in  arreai;; 
contrary  to  the  contract  in  the  bill  of  lading. 

The  second  count  stated  that  it  was  agreed  between  the  plaintiffs 
and  the  defendant  that  the  plaintiffs  should  deliver  to  the  defen- 
dant certain  goods  on  which  certain  freight  was  payable,  and  that 
the  defendant  should  pay  to  the  plaintiffs  the  said  freight,  one 
third  in  cash,  and  two  thirds  in  cash  with  2^  per  cent,  discount : 
Averment  of  the  performance  and  lapse  of  all  conditions  and  times : 
Breach,  that  the  defendant  httd  only  paid  part  of  the  said  one 
third,  and  that  the  residue  (367.  5$.)  of  the  said  one  third  before 
suit  was  in  arrear,  contrary  to  the  agreement,  and  that  the  de- 
fendant had  not  paid  any  part  of  the  other  two  thirds. 

The  third  count  was  for  money  payable  for  and  in  respect  of  the 
plaintiffs' having  delivered  to  the  defendant  certain  goods  whereon 
the  plaintiff  had  a  lien  for  freight ;  and  thereby  lost  the  said 
lien,  and  for  freight  of  goods  by  the  plaintiffs  carried  in  ships  for 
the  defendant  at  his  request^  and  on  accounts  stated. 
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1867  The  fourth  count  repeated  all  the  allegatiosfl  in  the  first  count 

Pat^ter  down  to  and  inclusive  of  the  allegation  that  the  property  in  the 
James.  ^^  goods  passed  to  the  defendant  upon  the  indorsement  of  the 
bill  of  lading,  and  alleged  that  the  ship  with  the  goods  on  board 
anired  in  Bristol  under  the  charterparty  and  bill  of  lading,  and 
that  all  conditions  had  been  performed  and  times  elapsed,  and 
assigned  for  breach  that  the  defendant  did  not  pay  the  one  third 
in  cash  on  arrival,  but  only  paid  part  thereof,  and  did  not  pay  any 
part  of  the  other  two  thirds. 

The  fifth  count  repeated  all  the  allegations  which  by  reference 
to  the  first  count  were  incorporated  in  the  fourth,  and  also  repeated 
the  allegations  in  the  fourth  count  down  to  and  inclusive  of  that 
as  to  the  plaintiffs  being  entitled  to  have  the  defendant  pay  to 
them  the  said  freight  according  to  the  bill  of  lading  and  charter- 
party;  and  assigned  for  breach  that  neither  the  defendant  nor 
Young  &  Co.  did  or  would  exercise  the  said  option  as  to  the  mode 
in  which  the  two  thirds  were  to  be  paid,  or  pay  the  same,  or  any 
part  thereof,  or  pay  the  one  third,  but  only  paid  a  part  of  the  one 
third,  and  the  residue  remained  unpaid. 

The  defendant  pleaded, — first,  as  to  36Z.  5s.,  the  unpaid  portion 
of  the  one  third  freight  in  the  first  count,  to  the  same  sum  part  of 
t}ie  one  third  freight  in  the  second  count,  to  the  same  sum  parcel 
&a  in  the  third  count,  and  to  the  unpaid  portion  of  the  one  third 
freight  claimed  in  the  fourth  and  fifth  counts,  payment  into  court 
of  367.  10«., — secondly,  to  the  first  and  fourth  counts,  except  as  to 
so  much  as  in  the  first  plea  pleaded  to,  that  neither  Young  &  Co. 
nor  the  defendant  exercised  the  said  option, — ^thirdly,  to  the 
second  count,  except  as  in  the  second  plea  excepted,  that  it  was 
not  agreed  as  alleged, — ^fourthly,  to  the  first,  second,  fourth,  and 
fifth  counts,  except  as  aforesaid,  that  the  plaintiffs  were  not  ready 
and  willing  to  deliver  the  cargo, — fifthly,  to  the  residue,  never 
indebted. 

The  plainti&  joined  issue  on  all  the  pleas  except  the  first :  and, 
as  to  the  first  plea,  they  accepted  the  36Z.  10s.  in  satis&ction  of 
the  claim  to  which  that  plea  was  pleaded. 

The  cause  was  tried  before  Pigott,  B.,  at  the  last  summer  assizes 
at  Cardiff!  The  plaintiffs  were  the  owners  of  the  ship  Nimrod. 
The  defendant  was  a  merchant  at  Teignmouth.    The  Nimrod  was 
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chartered  by  Young  &  Co.  for  a  voyage  from  Quebec  to  Liverpool ;  1S67 
the  charterparty  containing  the  following  stipulation  as  to  the  patnter 
mode  in  which  the  freight  was  to  be  paid, — "  Freight  to  be  paid,  j^*^^ 
one  third  in  cash  on  arrival  at  Bristol,  and  two  thirds  on  right 
delivery  of  the  cargo  of  the  said  ship,  by  good  and  approved  bills 
payable  in  London,  at  four  months  following,  or  cash,  deducting 
usual  interest,  at  the  option  of  Young  &  Co.*'  The  Nimrod  arrived 
at  Bristol  on  the  17th  of  October,  1865,  and  the  defendant,  the 
assignee  of  the  bill  of  lading  of  certain  timber,  a  portion  of  the 
cargo,  had  notice  thereof,  and  paid  400?.  on  account  of  the  one 
third  freight  which  by  the  terms  of  the  charterparty  was  payable 
on  the  ship's  arrival,  and  agreed  to  pay  the  remaining  two  thirds 
in  cash  on  being  allowed  2^  per  cent  discount,  the  usual  rate  of 
interest  at  the  time  being  assumed  to  be  7^  per  cent,  per  annum ; 
and  he  directed  that  a  certain  portion  of  the  timber  should  be 
delivered  to  persons  named.  On  the*  21st  of  October,  the  defendant 
received  an  intimation  from  the  plaintiffs'  brokers  that  a  portion 
of  the  cargo  had  been  delivered,  and  that  no  more  would  be 
delivered  unless  they  received  600?.  on  account  of  the  unpaid  por- 
tion of  the  freight.  To  this  the  defendant  replied  on  the  25th 
that  he  would  pay  no  more  until  the  whole  of  the  cargo  was 
delivered,  and  that  he  had  appointed  Messrs.  May  &  Co.,  merchants 
at  Bristol,  to  receive  the  remainder  of  the  timber,  and  would  hold 
the  captain  responsible  for  any  delay.  Some  further  correspondence 
took  place ;  and  on  the  30th  the  captain  (Paynter)  gave  the 
defendant  notice  that  he  was  ready  to  deliver  the  remainder  of 
the  cargo  on  payment  of  the  balance  of  freight  according  to  the 
terms  of  the  charterparty.  The  defendant  replied  that  the  freight 
was  not  payable  under  the  charterparty  until  the  goods  were  de- 
livered, and  he  refused  to  pay  before.  At  this  time  the  whole  of 
the  timber  had  been  discharged  and  was  rafted  alongside  the  ship. 

The  jury  found  that  the  defendant  exercised  his  option  to  pay 
cash,  that  the  plaintiffs  were  not  ready  to  deliver  the  cargo  with- 
out cash,  but  were  on  being  paid  cash ;  and  that  they  unloaded  and 
rafted  the  timber,  as  stated  in  the  evidence  of  one  of  the  witnesses. 
A  verdict  was  thereupon  entered  for  the  plaintiffs  for  992?.,  with 
leave  to  the  defendants  to  move, — ^the  Court  to  draw  inferences  not 
inconsistent  with  the  findings. 
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1867  Botoen  (Nor.  6,  1866)  obtained  a  rule  nisi  to  enter  a  verdict 

Patntsb     for  the  defendant,  on  the  ground  "that  he  was  under  no  obligation 

jAXBfi       ^  pre-pay  the  residue  of  the  freight  before  the  delivery  of  the 

cargo  to  him,  and  that  the  plaintiffs  were  not  ready  or  willing  to 

deliver  the  cargo  except  on  a  pre-payment  of  freight,  to  which  they 

were  not  entitled."    He  cited  Modler  v.  Toung.  (1) 

H.  CUffard,  Q.C.,  and  Miehad  (Jan.  27),  shewed  cause,  and  con- 
tended that  the  case  was  disposed  of  by  the  finding  of  the  jury ;  for 
that,  the  delivery  of  the  goods  and  payment  of  the  freight  being  by 
the  terms  of  the  charterparty  concurrent  acts,  the  plaintiffs  were 
not  bound  to  deliver  unless  the  defendant  was  ready  to  pay. 

Bowen,  O.  B.  Huffhes,  and  WcUkin  WiUiama,  in  support  of  the 
rule.  The  jury  having  found  that  the  defendant  exercised  his 
option  to  pay  the  remaining  two  thirds  of  the  freight  in  cash,  the 
case  rests  upon  the  plaintiffs'  readiness  and  willingness  to  deliver 
the  cargo.  The  finding  of  the  jury  as  to  that  is,  that  the  plaintiffs 
were  not  ready  and  willing  to  deliver  the  timber  without  payment 
of  the  freight,  but  that  they  were  ready  to  deliver  it  on  pajrment. 
Now,  the  primary  meaning  of  "  on  "  is  "  after  " :  see  Johnson's  and 
Webster's  Dictionaries.  Where  an  order  is  made  for  leave  to 
amend  "  upon  payment  of  costs,"  the  payment  of  the  costs  is  a  con- 
dition precedent :  Levy  v.  Drew.  (2)  The  plaintiffs,  therefore,  had 
no  right  to  impose  the  term  they  did.  If  they  were  not  entitled  to 
pre-payment,  they  were  not  ready  and  willing  to  deliver.  One 
third  of  the  freight  was  by  the  charterparty  to  be  paid  before 
delivery  of  any  part  of  the  cargo,  and  the  remaining  two  thirds  on 
delivery.  The  reason  of  the  thing  is,  that  that  means  after  deli- 
very. "  Freight  being  the  price  of  safe  carriage  and.  delivery  of 
the  subject  of  bailment  at  the  destined  port,  performance  of  the 
contract  is  a  condition  precedent  to  any  right  of  the  carrier  to 
recover  the  rewcurd :"  Maclachlan  on  Shipping,  395 ;  Davidson  v. 
Gwynne  (3) ;  BUehie  v.  Atkinson.  (4)  In  Foster  v.  Colby  (5),  a 
vessel  was  chartered  from  Liverpool  to  Calcutta  and  home  for  the 
sum  of  7000Z.,  the  freight  to  be  paid,  "  12507.  on  the  vessel  clear- 

(1)  5  E.  &  R  7;  24  L.  J.  (Q.B.)      (3)  12  East,  381. 
217.  (4)  10  East,  295,  309. 

(2)  5  D.  &  I^  307.  (5)  3  H.  &  N.  705 ;  28  L.  J.  (Ex.)  81. 
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ing  fipom  Liverpool,  and  1000?.  on  delivery  of  the  outward  cargo  at       1667 
<>alcuttay  and  the  remainder  in  cash  two  months  from  the  vessel's     Patntbb 
report  inwards,  and  after  right  delivery  of  the  cargo,  or  under      jambs. 
discount  at  5  per  cent,  per  annum,  at  freighter's  option :"  and  it 
was  held  that  the  charterparty  did  not  create  any  lien  in  respect  of 
that  part  of  the  freight  which  was  payable  at  two  months  after  the 
vessel's  report  inwards.    Even  if  the  delivery  of  the  cargo  and 
payment  of  the  residue  of  the  freight  were  to  be  concurrent  acts, 
still  the  plaintiffs  could  not  sue  for  the  freight  until  they  had 
performed  their  contract  by  delivering  the  cargo. 

« 
BoYiLL,  C.J.  Some  embarrassment  has  arisen  from  the  form 
of  the  rule  in  this  case.  The  plaintifib  altogether  repudiate  its 
terms,  and  say  they  never  contended  that  there  was  any  obligation 
on  the  defendant  to  pre-pay  the  two  thirds  freight.  What,  then, 
was  the  point  reserved?  Looking  at  the  report  of  the  learned 
judge  and  at  the  finding  of  the  jury,  I  have  come  to  the  conclusion 
that  no  such  point  was  reserved  or  intended  to  be  reserved  as  that 
stated  in  the  rule.  We  must,  therefore,  take  the  charterparty  and 
the  finding,  and  endeavour  to  put  a  reasonable  construction  upon 
both.  No  doubt  the  main  question  is  upon  the  meaning  of  the 
•clause  in  the  charterparty  as  to  the  payment  of  freight.  The 
■words  are, "  freight  to  be  paid,  one  third  in  cash  on  arrival  at 
Bristol,  and  two  thirds  on  right  delivery  of  the  cargo,  by  approved 
bills  payable  in  London,  or  cash,  at  the  option  of  the  charterers." 
No  question  arises  upon  the  first  part,  the  one  third  having  been 
paid ;  and,  the  consignee  having,  as  the  jury  found,  elected  to  pay 
the  two  thirds  in  cash,  nothing  arises  upon  that  option.  But  the 
question  raised  and  argued  before  us  was  as  to  the  meaning  of  the 
words  "on  right  delivery  of  the  cargo."  The  contention  on  the  . 
part  of  the  defendant  at  the  trial  was  that  the  delivery  of  the 
cargo  and  payment  of  the  residue  of  the  freight  were  not  to  be 
<x>ncurrent  acts,  but  that  he  was  entitled  to  have  the  cargo  delivered 
before  his  obligation  to  pay  the  freight  arose.  That  having  been 
the  contention  of  the  defendant  at  the  trial,  his  counsel  now  shift 
their  ground  and  contend  that  the  two  acts  were  to  be  concurrent, 
and  that  the  plaintiffs  had  no  right  to  insist  upon  payment  }>efore 
delivery  of  the  cargo.    Mr.  Hughes  has  cited  authorities  to  shew 
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18C7        that  the  word  "  on  "  imports  a  condition  precedent    But,  in  a  case 
PAYNTEir^  which  has  been  handed  to  me  by  my  Brother  Willes,  of  Beg.  v. 
James       StMnphery  (1),  I  find  that  the  word  "  upon  "  has  received  a  judicial 
construction  which  is  inconsistent  with  that  argument.    The  statute 
9  Geo.  4,  c.  17,  ss.  2,  3,  requires  that  every  person  who  shall  be 
placed,  elected,  or  chosen  in  or  to  the  oflBce  of  alderman,  &c,  shall, 
within  one  calendar  month  next  before  or  upon  his  admission  into 
such  office,  make  and  subscribe  a  certain  declaration  before  certain 
persons;  and  s.  4  enacts  that,  if  he  shall  omit  or  neglect  to  make 
and  subscribe  the  said  declaration  in  manner  above-mentioned, 
such  placing,  election,  or  choice  shall  be  void.  .  The  Court  of 
Queen's  Bench  held  that  the  election  was  not  void  by  the  party's 
refusal  to  make  the  declaration  or  state  whether  or  not  he  would 
do  so,  unless  he  had  first  been  admitted  into  the  office  by  swearing 
in.    But  their  judgment  was  reversed  by  the  Exchequer  Chamber ; 
and  Tindal,  C. J.,  in  delivering  the  judgment  in  error,  says  (2) : 
'^  The  words  of  the  act  ^upon  his  admission,'  do  not,  as  it  appears 
to  us,  mean  afier  the  admission  has  taken  place,  but  upon  the  occor- 
stem  cf,  or  cU  the  time  of  his  admission.    The  words  of  that  section 
(s.  2)  shew  the  intention  of  the  legislature  to  have  been  that  the 
space  of  time  commencing  at  the  distance  of  one  calendar  month 
next  before,  and  terminating  with,  the  act  of  admission,  should  be 
the  limit  or  period  within  which  the  declaration  was  required  to  be 
made ;  so  that,  if  not  made  at  an  earlier  time,  the  latest  opportunity 
of  making  it  would  be  at  the  same  time  and  place  at  which  the 
oath  of  office  was  administered,  and  before  the  same  persons.    In 
effect,  the  making  of  the  declaration  does,  by  virtue  of  those  words, 
form  a  part  of  the  act  of  admission,  and  is  an  essential  requisite  to 
the  being  permitted  to  exercise  the  corporate  office.    And  we  hold 
it  therefore  to  be  unnecessary  to  refer  to  instances  of  the  legal 
meaning  of  the  word  'upon,'  which,  in  different  cases,  may  un- 
doubtedly either  mean  before  the  act  done  to  which  it  relates,  or 
simvUaneoudy  with  the  act  done,  or  after  the  act  done,  according  as 
reason  and  good  sense  require  the  interpretation,  with  reference  to 
the  context  and  the  subject-matter  of  the  enactment."    That  is  a 
very  clear  statement  of  the  various  meanings  of  the  words  "on" 
or  **upon."     Applying  that  doctrine  here,  and  looking  at  the 
(1)  10  Ad.  &  B.  336.  (2)  10  Ad.  &  E.  at  p.  369. 
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nature  of  the  instrument  we  are  construing,  I  cannot  entertain  1867 
a  doubt  The  ship-owner  has  a  lien  for  the  freight.  Could  it  Paynter 
be  reasonably  contended  that  he  meant  to  give  up  that  lien?  j^^ 
Is  it  not,  from  the  nature  of  the  thing,  more  consistent  that  the 
two  acts  are  to  be  concurrent, — that,  at  the  time  of  the  payment, 
the  ship-owner  shall  be  ready  to  deliver  the  cargo?  I  should  have 
imagined  that  the  sense  of  the  mercantile  world  would  have  been 
ciear  upon  the  subject.  But,  if  further  authority  be  wanting, 
there  is  a  recent  case  before  the  Privy  Council,  ibr  which  also  I 
am  indebted  to  my  Brother  Willes,  and  which  seems  to  me  to  be 
almost  in  point.  That  case  is  Blaek  v.  Bose,  (1)  There,  by  a 
charterparty  it  was  provided  that  freight  should  be  paid  at  a 
certain  rate  on  the  quantity  safely  delivered,  **  the  cargo  to  be 
taken  alongside,  and  to  be  taken  from  the  ship's  tackle  at  the  port 
of  discharge,  free  of  risk  and  expense  to  the  ship."  Disputes 
having  arisen  during  the  delivery  of  the  cargo,  the  master  re- 
quired payment  of  the  freight  for  the  amount  of  cargo  delivered 
each  day  over  the  ship's  side  into  the  consignees*  boats,  and 
refused  to  deliver  any  more  cargo,  on  the  consignees  refusing  to  pay 
on  delivery  as  required.  The  Supreme  Court  of  Ceylon  held  that 
the  master  was  justified  in  refusing  to  discharge  the  cargo  without 
payment  at  the  ship's  side  of  the  freight  each  day  on  the  quantity 
delivered ;  for  that  his  lien  would  be  lost  by  delivery  of  the  goods 
without  payment.  And  the  Privy  Council  affirmed  that  decision. 
That  appears  to  me  to  determine  this  question,  if  authority  were 
necessary.  The  merchant  is  not  entitled  to  have  the  goods  unless 
he  is  ready  to  pay  the  freight :  nor,  on  the  other  hand,  is  the  ship- 
owner entitled  to  the  freight  unless  he  is  ready  to  deliver  the 
cargo.  The  finding  of  the  jury  is  said  to  be  ambiguous.  As  the 
learned  judge  reports  to  us,  they  found  "  that  the  plaintiffs  were 
not  ready  to  deliver  the  cargo  without  cash,  but  were  on  being 
paid  cash,  and  unloaded  and  rafted  the  timber,  as  stated  in  the 
evidence  of  Elliott."  What  I  understand  fix)m  that,  looking  at 
the  evidence,  and  at  what  was  contended  on  the  part  of  the 
plaintiffs,  is,  not  that  the  plaintiffs  insisted  on  pre-payment  of  the 
freight,  but  that  they  were  ready  to  deliver  the  cargo  if  the 
defendant  had  been  ready  to  pay  the  freight  at  the  time  of 
(1)  2  Moore  P.  0.  (N.S.)  277. 


V, 

James. 
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1867  delivery.  The  facts  clearly  shewed  that  the  plaintiffii  were  ready 
Pat»teb~  and  willing  to  deliver:  they  had  taken  the  timber  out  of  the  ship 
and  rafted  it,  and  were  anxious  to  get  rid  of  it :  but  the  defendant 
was  not  ready  to  pay  the  freight :  he  had  not  the  money.  Upon 
principle  as  well  as  upon  authority  I  feel  bound  to  decide  the 
substantial  question  in  favour  of  the  plaintiffs. 

WiLLES,  J.  Not  having  heard  the  whole  of  the  argument^  I 
take  no  part  in  the  decision.  I  will  only  say  that,  so  far  as  I 
understand  the  case,  I  see  no  reason  for  dissenting  from  th& 
opinion  expressed  by  my  Lord. 

MoKTAorE  Smith,  J.    I  agree  with  my  Lord  that  the  plaintifb^ 
are  entitled  to  retain  their  verdict.    The  question  turns  upon  the 
construction  of  the  provision  in  the  charterparty  as  to  the  pay- 
ment of  freight,  viz.  *^  one  third  in  cash  on  arrival  at  Bristol, 
and  two  thirds  on  right  delivery  of  the  cargo."    It  was  contended 
on  the  part  of  the  defendant  at  the  trial  that  the  ship-owners  were 
bound  to  deliver  the  cargo  before  payment  of  the  two  thiida 
freight,  thus  making  the  delivery  a  condition  precedent  to  their 
right  to  demand  the  freight,  and  leaving  them  to  their  remedy 
by  action,  their  lien  being  gone.    That  clearly  is  not  the  true 
construction  of  the  contract.    The  two  acts  are  to  be  concurrent, 
— ^to  be  performed  as  simultaneously  as  the  nature  of  the  thing 
will  admit  of.     Foster  v.  Cclby  (1),  which  waa  cited  for  the 
defendant,  was  a  perfectly  correct  decision,  but  upon  a  charter- 
party  in  entirely  different  terms  from  this.    There,  the  freight 
was  to  be  paid,  **  12502.  on  vessel  clearing  from  Liverpool,  and 
lOOOZ.  on  delivery  of  the  outward  cargo  at  Calcutta,  the  remainder 
in  cash  two  months  from  the  vesseTs  report  inwards,  a/nd  after  right 
delivery  of  the  cargo!'    It  is  plain  that  the  ship-owner  there  stipu- 
lated for  delivery  of  the  cargo  before  payment  of  the  residue  of 
the  freight.    The  cargo  was  to  be  delivered;  and  the  payment 
was  to  be  in.  cash  two  months  after  the  vessel's  report  inwards. 
The  lien  was  gone.    Then  it  is  said  that  the  plaintiffs  were  not 
ready  to  deliver  the  cargo,  and  demanded  payment  of  the  freight 
before  delivery.     It  is  clear  from  the  evidence,  and  distinctly 

(1)  3  H.  &  N.  705 ;  28  L.  J.  (Ex.)  81. 
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found  by  the  jury,  that  the  plaintiflFs  were  ready  to  deliver  on        1867 
being  paid  cash.   Where  two  acts  are  to  be  concurrent,  there  must     Patutbb^ 
be  a  concurrent  readiness  on  both  sides,— on  the  one  to  deliver,       j^^in, 
and  on  the  other  to  pay.    Each  party  is  entitled  to  see  that  the 
other  is  ready  to  do  his  part :  and  it  is  for  the  jury  to  say  which 
is  in  default.    It  seems  to  me  here  that  there  was  abundant  to 
satisfy  the  jury  that  the  plaintiffs  were  ready  and  willing  to 
deliver  the  timber,  and  that  the  defendant  was  neither  willing  nor 
ready  to  pay  the  freight.     I  therefore  tlunk  the  plaintiffs  were 
entitled  to  succeed.    It  is  clear  that  where  two  acts  are  concur- 
rent, actual  performance  is  not  necessary  to  enable  one  party  to 
maintain  an  action ;  but  that  it  is  enough  to  shew  a  readiness  to 
perform  his  part.    For  this  the  note  to  Pcrdage  v.  (Me  (1)  is  a 
sufficient  authority. 

Bvle  discharged. 

Attorneys  for  plaintiffs:  Williamson  &  HtIl,for  J^  P.  IngledeWy 
Cardiff. 
Attorneys  for  defendant :  CotteriU  &  Sons. 


[IN  THE  EXOHEQUEB  GHAMBEB.]  FA,  4. 


KmSTON  AND  Others  v.  THE  EMPIRE  MARINE  INSURANCE 
COMPANY. 

Ship  and  Skipping — Marine  Insurance -^Constructive  total  loss  of  Freight — 
Suing  and  Labouring  Clause — Farticidar  Average — Evidence  qf  Usage 
amongst  Underwriters. 

The  plamtifGs  effected  an  insurance  with  the  defendants  on  the  diartered  freight 
of  a  ship,  for  a  voyage  from  C.  to  E.  The  policy  contained  the  usual  suing 
and  labouring  clause,  and  a  warranty  against  particular  average.  During  the 
voyage  the  ship  was  so  much  damaged  in  a  storm  that  it  put  into  R.,  where  it 
became  a  total  wreck.  The  goods  were  landed  and  forwarded  in  another  ship  to 
their  destination,  at  an  expense  less  than  the  chartered  freight,  and  on  their 
arrival  the  chartered  freight  was  paid.  In  an  action  to  recover  from  the  under- 
writers a  proportionate  part  of  the  expense  incurred  in  forwarding  the  goods  by 
the  second  ship : — 

Edd^  that  there  would  have  been  a  total  loss  of  the  freight  at  R.  if  the  goods 


(1)  1  Wms.  Saund.  320  f.  5. 
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1867        bad  not  been  forwarded,  and  tbat  tbe  plaintiffs  were  entitled  to  reoorer  the  sum 
~  claimed  under  the  suing  and  labouring  clause  of  the  policy. 

^^    '  At  the  trial,  evidence  was  given  that  expenses  incurred  in  preserving  the  sub- 

The  Ehfibb  ject-matter  of  insurance  were  not "  particular  average,"  but  **  particular  charges," 
Marine      j^  ihcee  terms  were  understood  in  the  business  of  marine  insurance : — 

BM,  that  this  evidence  was  admissible  to  shew  the  mode  in  which  such  expenses 
were  treated  by  mercantile  men ;  but  that  the  usage  proved  by  it  was  in  affinn- 
ance  of  the  common  law,  and  did  not  control  or  vary  the  language  of  the  policy. 

Appeal  from  the  decision  of  the  Conrt  of  Common  Pleas,  dis- 
charging a  rule  to  enter  a  verdict  for  the  defendants  or  a  non- 
suit (1) 

The  plaintiffs  had  effected  an  insurance  with  the  defendants  on 
the  chartered  freight,  valued  at  5000/.,  of  a  ship  Sebastopcl,  on  a 
voyage  from  the  Chincha  Islands  to  the  United  Kingdom.  The 
policy  contained  the  usual  suing  and  labouring  clause,  and  a 
warranty  against  particular  average.  The  ship  having  been 
damaged  in  a  storm  put  in  to  Bio,  where  she  became  totally  lost, 
but  the  goods  were  landed  and  forwarded  to  their  destination  in 
another  vessel,  the  Caprice,  at  a  cost  of  24677.  lis.  lOi.,  and  the 
chartered  freight  was  then  paid  to  the  plaintiffs.  The  action  was 
brought  to  recover  from  the  defendants  a  proportionate  part  of  the 
sum  so  expended  in  forwarding  the  goods  from  Bio. 

Evidence  was  given  at  the  trial  of  the  meaning  of  particular 
average  as  understood  among  merchants.  (2) 

The  facts  are  stated  at  length  in  the  report  of  the  case  in  the 
court  below. 

MeOish,  Q.C.  {Cohen  with  him),  for  the  defendants.  There  was 
not  in  fact  a  total  loss  of  the  freight  at  Bio ;  nor  could  there  have 
been  even  if  the  master  had  not  forwarded  the  goods.  It  has  been 
decided  in  JtoseHo  v.  Oiirney{3)  that  there  is  no  total  loss  of  goods 
if  ihe  cost  of  forwarding  them  would  be  less  than  the  value  of  the 
goods  when  at  their  destination,  and  that  it  makes  no  difference 
whether  they  are  actually  forwarded  or  not ;  and  in  Famioorth  v. 
Hyde  (4),  that  in  calculating  the  cost  of  forwarding  them  you  are  to 
take  into  account  only  the  extra  cost  occasioned  by  the  loss  of  the 

(1)  See  the  report  of  thia  case  below,  (3)  11 C.  B.  176 ;  20  L.  J.  (C.P.)  267. 
Law  Bep.  1  C.  P.  635.                                  (4)  Law  Bep.  2  C.  P.  204 ;  36  L.  J. 

(2)  See  Law  Bep.  1  C.  P.  at  p.  538.      (C.P.)  33. 
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original  ship.  By  parity  of  reasoning,  in  the  case  of  an  insurance  1867 
on  freight,  if  the  ship  be  lost  at  an  intermediate  port  and,  the  kid^iok 
goods  being  saved,  the  freight  is  still  capable  of  being  earned  by  ^he  Empire 
forwarding  the  goods  in  another  ship,  there  is  no  total  loss,  if  this  Marine 
can  be  done  at  a  less  cost  than  the  yalne  of  the  original  freight, 
whether  in  fact  the  goods  are  forwarded  and  the  freight  earned  or 
not.  The  decision  in  the  case  of  an  insurance  on  goods  does  not 
at  all  turn  on  the  &ct  that  they  still  exist  in  specie,  because, 
although  they  do  so,  yet  if  the  cost  of  forwarding  them  would 
exceed  their  value  when  forwarded,  they  are  considered  as  totally 
lost  The  extent  of  the  partial  loss  is  the  same,  whether  the  goods 
are  forwarded  or  not ;  just  as  in  the  case  of  a  ship  which  is  sold 
instead  of  being  repaired,  the  extent  to  which  the  insurers  are 
liable  is  not  affected ;  only  in  the  one  case  the  amount  of  their 
liability  is  a  matter  of  inference,  and  in  the  other  it  is  known. 
The  contract  of  insurance  is  one  of  indemnity,  and  the  true  ques- 
tion is,  how  much  has  been  necessarily  lost  through  perils  of  the 
sea.  If  the  master  might  have  saved  one  half  the  freight  by  for- 
warding the  goods,  and  has  not  done  so,  that  half  has  been  lost  by 
his  own  negligence,  and  not  by  perils  of  the  sea;  and  the  insurer, 
therefore,  is  not  liable  for  it ;  and  the  loss  is  only  a  partial  one. 
The  master  has  three  courses :  he  may  either  abandon  the  goods 
and  freight ;  or  send  the  goods  on  and  earn  the  whole  freight,  at 
the  expense  of  chartering  a  fresh  ship ;  or  he  may  enter  into  a  new 
contract,  to  be  paid  freight  pro  rata.  It  cannot  affect  the  liability 
of  the  underwriter  which  of  these  three  courses  he  pursues. 

[Lush,  J.  Is  the  master  bound  to  forward  the  goods?  Un- 
less he  does  so  there  is  a  total  loss  of  the  freight ;  do  you  not, 
therefore^  import  something  more  than  the  proximate  cause  of 
loss  into  the  case  when  you  say  that  the  master  could  render  the 
loss  a  partial  one  by  sending  the  goods  on  ?] 

The  master,  upon  principle,  is  bound  to  send  on  the  goods,  though 
that  has  never  been  decided.  In  Shipton  v.  Thamlan  (1)  the  Court 
expressly  abstained  from  the  decision  of  that  question ;  but  in  Phil- 
lips on  Insurance,  s.  1632,  it  is  said :  "  If  the  ship  is  rendered  un- 
navigable  and  cannot  be  repaired  for  the  prosecution  of  the  voyage, 
and  another  can  be  procured  within  a  reasonable  time  and  distance, 

(I)  9  A.  &  E.  314. 
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1867       and  the  master  has  means  to  procure  such  other  at  an  expense 

KiDSTOK     materially  less  than  the  amount  of  the  freight  for  the  voyage,  the 

Thb^oteb  iii^derwriter  on  freights  or  profits  is  not  liable  to  be  prejudiced  by 

Mabine     the  master's  neglect  to  tranship,  any  more  than  the  underwriter 
Inburancx  Co.  x         i^ 

upon  the  cargo,  and  the  loss  will  be  adjusted  as  if  the  cargo  had 

been  transhipped  and  forwarded,  aiid  will  be  partial  or  total, 

according  to  the  amount  of  the  loss."    He  refers  to  Jordan  v. 

Warren  Inswrance   Company.  (1)      Parsons  on   Maritime  Law, 

vol,  2,  p,  386,  says :  "  If,  although  the  ship  itself  be  wrecked  or 

otherwise  lost,  the  master  can  tranship  and  forward  the  goods  by 

reasonable  endeavours,  and  at  a  reasonable  cost,  we  have  seen  that 

it  is  his  duty  to  do  so ;  and  if  he  neglects  this  duty  the  insurer  is 

chargeable  only  in  the  same  way  and  to  the  same  extent  as  if  the 

duty  had  been  performed,  and  the  loss  will  be  partial  or  total 

according  to  its  amount  when  so  adjusted*  •  .  .    It  has  been  held 

that  if  the  vessel  is  lost,  and  the  goods  cannot  be  sent  forward  at 

an  expense  less  than  the  original  freight,  there  is  a  total  loss  of 

freight."  He  cites  WiUard  v.  Millers'  and  Mannfadnrwi  Insuranee 

Company.  (2)    If  the  master  had  agreed   to  be  paid  pro  rata 

there  would  never  have  been  in  taud  a  total  loss ;  and  whether  he 

received  party  or  received  the  whole  and  paid  over  part,  can  make 

no  difference.    The  second  ship  has  a  lien  for  the  whole  agreed 

freight^  and,  on  being  paid,  the  master  of  it  retains  his  own  freight, 

and  pays  over  the  rest  to  the  master  of  the  vessel  originally 

chartered.    Is^  not  then  the  money  so  retained  a  part  of  the 

chartered  freight  which  is  lost,  and  that  by  perils  of  the  sea? 

and  iff  there  not,  therefore,  a  partial  loss  only  of  the  chartered 

freight? 

Then,  as  to  the  suing  and  labouring  clause,  this  can  only  apply 

if  there  would,  but  for  the  labouring,  have  been  a  loss,  for  which 

the  underwriters  would  have  been  liable ;  if  this  conclusion  be  rights 

the  loss  would  have  been  only  partial,  even  if  the  goods  had  not 

been  sent  on,  and  the  underwriters  therefore  would  not  have  been 

liable.    Since,  therefore,  the  expense  incurred  in  forwarding  the 

goods  has  not  saved  the  underwriters  from  |^any  liability,  the 

expense  so  incurred  cannot  be  recovered  under  the  suing  and 

labouring  clause.    The   meaning    of  the  clause  was  considered 

(1)  1  Storey's  R.  342.  (2)  24  Mo.  561. 
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in  Ghreat  Indian  Peninsviar  Bailway  Company  v.  Saunders,  (1)       1867 
There  it  was  held  that  expenses  similar  to  those  claimed  in  the     Kidston 
present  action  could  not  be  recovered  in  the  case  of  a  policy  XHB^iPiBE 
on  goods.    The  decision  was,  in  fact,  that  such  expenses  are  the     ^^^"^q^ 
losses  occasioned  to  the  owner  by  perils  of  the  sea,  which  the 
underwriter  would,  under  an  ordinary  policy,  be  liable  to  repay, 
but  more  than  which  he  would  not  be  liable  for,  whether  the  goods 
were  in  fact  forwarded  and  those  expenses  incurred  or  not ;  that 
they  amounted  therefore  to  particular  average,  and  were  excluded 
by  a  special  warranty  against  particular  average,  such  as  that  in 
the  present  case.    The  suing  and  labouring  clause  applies  only  to 
expenses  incurred  in  saving  the  subject  matter  when  it  exists,  and 
is  in  peril,  and  in  many  cases  may  be  recovered  in  addition  to  a 
total  loss;  but  the  expenses  claimed  in  this  action  were  incurred  in 
earning  the  freight,  and  not  in  preserving  it  when  existing,  and 
they  therefore  formed  a  diminution  of  the  freight  itself,  and  were 
not  expenses  incurred  in  preserving  it  complete. 

It  was  contended  in  the  court  below  also  that  the  expenses  incurred 
were  not  of  a  kind  to  be  within  the  suing  and  labouring  clause ;  but 
Willes,  J.,  in  delivering  the  judgment  of  that  Court,  assumes  that 
any  unusual  labour  for  the  purpose  of  carrying  out  the  voyage 
and  earning  the  freight  would  be  a  suing  and  labouring  within 
the  meaning  of  the  clause ;  whereas  it  was  held  in  Qteai  Indian 
Peninsular  Bailway  Company  v.  Saunders  (1)  that  only  labour 
undergone  for  the  purpose  of  saving  the  thing  insured  from  im- 
pending loss  is  within  that  clause.  Here,  it  is  true,  the  claim 
is  for  extra  labour,  incurred  through  perils  of  the  sea,  but  it  was 
for  the  purpose  of  completing  the  voyage,  and  not  of  saving  the 
thing  insured  against  from  peril.  Under  the  second  head  of  the 
argument,  Willes,  J.,  says  that  the  clause  would  be  inapplicable 
if  limited  to  cases  in  which  the  insured  had  abandoned,  or  was 
entitled  to  abandon,  the  thing  insured ;  and  he  therefore  appears 
to  think  this  is  not  a  case  of  total  loss  in  which  the  insured  might 
have  abandoned  the  thing  insured;  but  if  not,  the  suing  and 
labouring  clause  would  not  apply  on  account  of  the  warranty 
against  particular  average.    In  an  ordinary  case  no  doubt  the 

(1)  1  B.  &  S.  41 ;  30  L.  J.  (Q.B.)  218;  in  error,  2  B.  &  S.  266  ; 
31  L.  J.  (Q.B.)  206. 
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18C7  assured  might .  recover  under  the  clause  expenses  incuned  in 
~~Kw^os~  diminishing  the  loss  as  well  as  in  preventing  a  total  loss,  but  not 
__  *•  under  a  policy  like  the  present,  when  it  is  only  a  total  loss  that  is 
Marine  insured  against.  Again,  the  learned  judge  says  that  ^there  is  no 
'  reference  to  abandonment  in  the  commencement  of  the  suing  and 
labouring  clause  in  an  English  policy ;  but  what  explanation  can 
be  given  of  the  words  '4t  ahaU  he  lawful  for  the  assured  to  sue  and 
labour"  except  that  given  by  Amould  on  Insurance,  3rd  ed.  p.  232, 
that  it  had  been  supposed  that  so  dealing  with  the  subject  of  in- 
surance might  deprive  the  assured  of  their  right  of  abandonment  ? 
It  is  not  true  that  on  the  construction  contended  for,  the  suing  and 
labouring  clause  would  have  no  application.  Expenses  incurred, 
for  example,  in  endeavours  to  forward  the  goods,  which  &iled, 
might  be  recovered  under  it.  Willes,  J.,  further  says  that  the  cases 
of  Cheat  Indian  Peninsular  BaUway  Company  v.  Sau/nderz  (1)  and 
BiHjfh  V.  Qair  (2)  did  not  decide  the  meaning  of  particular  average ; 
but  Blackburn,  J.,  in  the  former,  said :  *'  Mr.  James  contended  that 
particular  average  bore  a  more  restricted  meaning ;  that  it  was  con- 
fined to  losses  arising  from  injury  to  or  detmoration  of  the  goods 
themselves,  and  did  not  include  expenses  incurred  in  relation  to  the 
goods,  but  we  find  no  authority  for  this.  .  .  .  We  think  that  we 
must  put  the  same  construction  on  this  policy  as  if  it  had  been 
expressed  to  be  ^against  total  loss  and  general  average  only;'" 
and  in  the  Exchequer  Chamber  Erie,  C.J.,  said :  ''If  it  were  neces- 
sary to  go  into  that  point  I  should  clearly  be  of  opinion  that  the 
words  found  in  an  instrument  in  common  use  should  be  taken 
according  to  the  common  understanding  of  them  when  so  used. 
It  is  agreed  that  particular  average  has  two  meanings  universally 
understood ;  that  when  taken  with  reference  to  the  common  memo- 
randum clause  it  excludes  certain  expenses ;  but  when  taken  with 
reference  to  the  money  to  be  paid  by  the  underwriter  it  includes 
them."  The  decision  in  the  court  below  cannot  be  reconciled  with 
that  case.  According  to  the  rules  there  laid  down  the  present 
charges  come  strictly  within  the  term  "  particular  average." 

Lastly,  the  custom,  if  proved,  could  not  affect  the  question,  as 
where  a  particular  meaning  has  been  affixed  by  the  Courts  to  a 

(1)  1 B.  &  S.  41 ;  30  L.J.  (Q.B.)  218 ;  in  error,  2  B.  &  S.  266 ;  31 L. J.  (Q.B.)  206. 
(2)  15  C.  B.  (N.8.)  291 ;  33  L.  J.  (C.P.)  99. 
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known  commercial  term,  sucli  meaning  cannot  be  set  aside  by  any       1S67 
eyidence  of  custom :   Edie  v.  East  India  Company  (1) ;   Eall  v.     KnmoN 

Janson  (2)  ;  8u8e  v.  Pompe.  (3)  The  Empire 

Edward  James,  Q.C.  (Sir  O.  Honyman,  Q.O.y  with  him),  was  not  _  Marine 

_    _  Iksurancb  Co, 

called  on. 

Cur.  adv.  vuiU. 

Feb.  6.  The  judgment  of  the  Court  (Kelly,  C.B.,  Channell,  B., 
Mellor,  J.,  Pigott,  B.,  and  Lush,  J.),  was  delivered  by 

Kellt,  C.B.  In  this  action,  which  was  on  a  policy  upon 
freight,  a  question  of  great  importance  to  the  mercantile  com- 
mxmity  has  arisen,  and  has  for  the  first  time,  at  least  in  this 
country,  received  a  judicial  decision  in  the  Court  of  Common 
Pleas,  which  decision  is  now  under  appeal  before  us,  and  which  we 
are  called  upon  to  afSrm  or  to  reverse. 

The  facts  are  few  and  simple.  The  plaintiffs  chartered  the  ship 
Sebastopol  from  the  Chincha  Islands  to  a  port  in  Great  Britain, 
and  effected  an  insurance  upon  freight  for  2000/.  by  the  policy  in 
question,  the  freight  being  valued  at  5000Z. ;  and  the  policy  con- 
tained a  warranty  against  particular  average,  with  the  well-known 
suing  and  labouring  clause,  as  adopted  in  English  insurances. 
The  ship  sailed  from  the  Chincha  Islands,  and  in  rounding  Cape 
Horn  became  so  greatly  damaged  that  she  afterwards  put  into  the 
port  of  Bio,  where  she  became  a  wreck,  and  may  be  deemed  to 
have  been  totally  lost  The  cargo  of  guano  was  landed  and  ware- 
housed, and  was  afterwards  shipped  on  board  a  vessel  called  the 
Caprice,  chartered  by  the  plaintiffs,  and  was  forwarded  in  safety  to 
its  destined  port  in  Great  Britain,  at  an  expense  for  freight  of 
2467Z.  lis.  lOd. 

Under  these  circumstances  the  plaintiffs  brought  this  action, 
with  a  count  claiming  for  a  total  loss  of  freight,  and  another  count 
for  11452.  3a.  6d.  under  the  suing  and  labouring  clause,  for  the 
charges  and  expenses  of  conveying  the  cargo  from  Bio  to  this 
country.  It  was  contended  for  the  plaintiffs  that  when  the  ship 
had  become  a  wreck,  and  the  cargo  had  been  landed  at  Bio,  when 
no  freight  could  be  claimed  by  the  law  of  England  pro  rat& 

(1)  1  W.  Bl.  295.  (2)  4  E.  &  B.  600 ;  24  L.  J.  (Q.B.)  97. 

(3)  8  C.  B.  (N.S.)  538 ;  30  L.  J.  (O.P.)  75. 
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1867  itineriSy  that  a  total  loss  of  freight  had  been  incurred ;  and  that 
EiDffruN  inasmuch  as  the  proportion  of  the  homeward  freight  by  the 
THEEifpiBB  Ctiprice  being  a  charge  incurred  in  preserving  the  subject  matter 
Mabine  Qf  ^Q  insurance,  and  so  relieving  the  defendants,  the  underwriters, 
&om  their  liability  as  for  a  total  loss  of  freight,  it  was  a  charge 
within  the  suing  and  labouring  clause,  which  the  plaintiffs  were 
entitled  to  recover.  On  the  other  hand  it  was  insisted  for  the 
defendants  that,  inasmuch  as  the  plaintiffs  were  able  to  forward  the 
goods  to  England  by  another  vessel,  at  an  amount  of  freight  sub- 
stantially less  than  the  entire  freight^  as  valued  under  the  policy, 
a  partial  loss  only,  and  not  a  total  loss  of  freight,  had  been  in- 
curred, which  the  warranty  against  particular  average  precluded 
the  plaintiffs  from  recovering.  It  was  argued  that  the  master  was 
bound,  under  the  circumstances  that  had  occurred,  to  forward  the 
goods  to  England ;  that  his  ability  to  do  so,  and  so  to  earn  the 
whole  of  the  freight,  subject  to  a  deduction  of  the  cost  of  the  con- 
veyance from  Bio  to  this  country,  made  the  case  one  of  partial 
and  not  of  total  loss,  and  so  within  the  particular  average  clause. 
We  are  of  opinion,  however,  that  upon  the  ship  Sebaslopd  becoming 
a  wreck  at  Bio,  and  the  goods  having  been  landed  there,  inasmuch 
as  no  freight  pro  rata  itineris  could  be  claimed,  a  total  loss  of 
freight  had  arisen,  and  that  the  expenses  incurred  in  forwarding 
the  goods  to  England  by  another  ship  were  charges  within  the 
suing  and  labouring  clause,  incurred  for  the  benefit  of  the  under- 
writers to  protect  them  against  a  claim  for  total  loss  of  freight,  to 
which  they  would  have  been  liable  but  for  the  incurring  of  these 
charges,  and  that  consequently  the  amount  is  recoverable  under 
that  clause  in  the  policy. 

The  question  raised  by  the  defendants,  whether  the  owner  was 
bound,  under  these  circumstances,  to  forward  the  goods  to 
England,  is  attended  with  some  difficulty  and  uncertainty.  It 
has  been  much  considered,  and  in  effect  decided,  in  America. 
Parsons,  on  Maritime  Law,  vol.  ii.  p.  385,  lays  it  down  ^^  that  there 
is  a  total  loss  of  freight  when  the  ship  and  cargo  are  totally  lost^  or 
the  vessel  becom*e3  wholly  unnavigable,  or  is  subject  to  a  detention 
of  such  a  character  as  to  break  up  the  voyage.  It  is  said,  in  some 
cases,  that  if  the  loss  of  the  ship  be  only  constructively  total,  that  is, 
made  so  by  abandonment^  the  owner  may  abandon  also  the  freight. 
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and  claim  as  for  the  total  loss  of  it ;  but  if,  although  the  ship  itself        1867 

be  wrecked  and  utterly  lost,  the  master  can  re-ship  and  forward     kidston 

the  goods  by  reasonable  endeavours  and  at  reasonable  cost,  we  thjjEmpim 

have  seen  that  it  is  his  duty  to  do  so ;  and  if  he  nes^lects  this      HABiins 

Tkbubakcb  Co 
duty  the  insurer  is  chargeable  only  in  the  same  way  and  to  the 

same  extent  as  if  the  duty  had  been  performed,  and  the  loss 
wUl  be  partial  or  total  according  to  its  amount  when  so  ad- 
justed." 

It  appears  in  a  note  that  in  a  case  reported,  9  Johnson  17, 
where  the  vessel  was  lost  at  an  intermediate  port,  but  the  goods 
remained  and  were  seized  by  the  government,  the  underwriters 
were  exempt  &om  loss  by  seizure  in  port.  It  was  held  that  if  the 
goods  could  have  been  sent  on,  but  for  the  seizure,  the  defendants 
were  not  liable.  Kent,  0  J.,  said :  "  The  point  is,  whether  it  be  a 
good  defence  in  any  case  to  an  action  on  a  policy  for  freight,  that 
the  shipowner  refused  or  neglected  to  forward  the  goods  by 
another  vessel  when  he  had  it  in  his  power.  We  have  not  met 
with  any  decided  case  on  this  point,  but  it  appears  to  be  reasonable 
and  consistent  with  the  principles  of  the  contract  that  the  insurers 
should  in  such  case  be  discharged." 

This  has  never  been  held  to  be  law  in  this  country,  but  it  must 
be  admitted  that  it  is  not  unreasonable  that  if  the  owner  of  freight 
insured  fails  to  earn  it  by  any  default  of  his  own,  he  should  be 
disentitled  to  recover  it  against  the  insurer.  But  it  is  unnecessary 
to  decide  this  point ;  for  whether  or  not  a  shipowner  or  charterer 
be  under  a  legal  obligation  to  forward  the  cargo  by  another  ship  to 
its  destined  port  he  is  at  all  events  at  liberty  to  do  so,  and  thus  to 
earn  his  entire  freight ;  and  we  think  that,  under  a  policy  like  this, 
he  is  entitled  to  claim  the  cost  which  he  so  incurs  under  the 
suing  and  labouring  clause,  where  such  a  clause  is  to  be  found  in 
the  policy,  on  the  ground  that  he  has  thereby  preserved  the  sub- 
ject matter  of  the  insurance  from  total  loss,  to  which  it  would 
otherwise  have  been  liable  upon  the  policy.  It  should  seem,  too, 
that  the  rule  of  law  whidx  in  this  country  entitles  the  shipowner 
to  recover  these  charges  under  an  insurance  like  this  against  the 
underwriters  is  in  strict  accordance  with  sound  policy.  For  if  the 
master  knows,  where  the  ship  has  been  lost  and  the  cargo  may  be 
sent  forward  to  its  destined  port,  that  his  owner  will  be  indem- 
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1807       nified  in  respect  of  the  cost  which  he  may  incar  in  so  forwarding 

KiD^roN     the  goodsy  he  will  have  every  inducement  to  save  the  property  and 

The  Empire  coDiplete  his  contract  with  the  owner  of  the  cargo;  whereas,  if 

iNgcRANOT^Co  *^®  ^®*  ^^  *^®  conveyance  of  the  goods  for  the  rest  of  the  voyage 

is  to  fall  upon  his  owner  without  recourse  to  the  underwritersy  he 

will  be  exposed  to  the  temptation  of  evading  the  performance 

of  what  may  at  least  be  termed  a  moral  duty,  and  may  leave  the 

cargo  to  its  fate  in  the  foreign  port  in  which  it  may  have. been 

unshipped. 

We  are  of  opinion,  therefore,  that  whether  it  be  the  duty  or  not 
of  the  master,  under  circumstances  like  these,  to  forward  the  cargo 
in  another  ship  to  its  destined  port,  that  upon  the  facts  of  this  case 
there  was  a  total  loss  of  the  freight  when  the  ship  had  become  a 
wreck,  and  the  goods  had  been  landed  at  Bio ;  and  that  the  cost 
incurred  by  the  master  in  shipping  the  goods  by  the  Caprice,  and 
causing  them  to  be  conveyed  to  this  country,  is  a  charge  within 
the  express  terms  of  the  suing  and  labouring  clause,  and  that  the 
amount,  or  the  due  proportion  of  it,  is  recoverable  under  that 
clause  against  the  underwriters. 

The  cases  of  Oreai  Indian  Peninsular  BaUway  Company  v. 
Saunders  (1)  and  of  Booth  v.  Oair  (2)  have  been  pressed  upon  the 
attention  of  the  Ciourt,  as  shewing  that  a  loss  of  this  nature  is  a 
partial  loss  only,  and  cannot  be  recovered  against  the  underwriters 
by  reason  of  the  warranty  against  particular  average.  But  thes0 
were  cases  of  insurance  upon  goods,  to  which  the  pro  rata  doctrine 
has  no  application,  and  where,  the  whole  or  a  great  portion  of  the 
goods  still  existing  in  specie,  it  was  impossible  to  hold  that  a  total 
loss  had  arisen*  And  Mr.  Justice  Blackburn  appears  to  have  marked 
the  distinction  between  the  case  of  goods  and  that  of  freight,  and 
forborne  to  intimate  any  opinion  upon  the  point  which  we  have  now 
to  determine. 

But  another  case  from  the  United  States  has  been  cited  under 
the  high  authority  of  Storey,  and  where  it  is  supposed  to  have  been 
held  that,  under  circumstances  like  these,  there  was  a  partial  and 
not  a  total  loss  of  freight,  and  that  the  underwriters  were  not 
liable  upon  the  policy;  but  this  case  of  Jordan  v.  Warren  It^ 

(1)  1 B.  &  S.  41 ;  30  L  J.  (Q.B.)  218 ;  in  error,  2  B.  &  S.  266 ;  31 L.  J.  (Q.B.)  206. 
(2)  15  C.  B.  (N.S.)  291 ;  33  L.  J.  (C.P.)  99. 
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surance  Company  (1)  has  really  no  application  to  the  case  before        i867 
us.    There  the  insurance  was  on  freight  from  New  Orleans  to  ~  KiMioir"^ 
Havre;  the  ship  was  run  aground  and  injured  before  it  left  the  _     ^ 
Mississippi,  but  returned  to  New  Orleans,  and  after  unshipping  the     Marine 

,,  -ii*  1  I'll  iNSUBAirCB  Oo. 

cargo  was  completely  repaired  and  reinstated,  and  might  have 
taken  the  cargo  on  board  again  and  completed  the  voyage  to 
Havre ;  but  the  cargo,  having  been  much  damaged,  was  sold  at 
New  Orleans,  under  an  arrangement  between  the  parties,  and  the 
ship  proceeded  on^  another  voyage,  not  to  Havre,  but  to  England. 
Under  these  circumstances  the  shipowner,  who  claimed  as  upon  a 
total  loss  of  freight,  was  held  entitled  to  recover  only  upon  a 
partial  loss,  that  is  to  say,  for  the  loss  of  freight  upon  some  part 
of  the  cargo  which  had  been  destroyed  before  it  was  re^landed 
at  New  Orleans,  and  which  therefore  could  never  have  earned 
freight  at  all  by  the  completion  of  the  voyage.  No  question  was 
raised  there  concerning  particular  average,  or  the  suing  and 
labouring  clause  in  a  policy.  The  case,  therefore,  has  no  bearing 
upon  the  present ;  but  it  may  be  remarked  that,  where  any  claim  to 
freight  at  all  was  treated  as  recoverable,  it  seemed  to  be  upon  the 
footing  of  a  total  loss  reduced  to  a  smaller  amount  by  expenses 
incurred  for  the  benefit  of  the  underwriters,  and  spoken  of  as 


It  remains  only  to  observe  upon  the  evidence  given  in  this  case 
that  expenses  incurred  in  preserving  the  subject  matter  of  in- 
surance were  designated  as  particular  charges,  and  not  as  particular 
average.  We  think  that  this  evidence  in  no  wise  controls  or  varies 
the  language  of  the  policy,  and  that  it  is  admissible  to  shew  the 
mode  in  which  expenses  of  this  nature  are  treated  by  mercantile 
men.  But  this  evidence,  or  the  usage  which  it  proves,  is  in  afiSrm- 
ance  of  the  common  law  of  England,  which  of  itself  defines  the 
nature  and  character  of  these  charges,  and  if  rejected  and  struck 
out  of  the  case  would  leave  the  question  in  the  cause  as  it  was 
before. 

We  think,  therefore,  on  the  whole,  and  upon  the  true  con- 
struction of  the  policy,  that  on  the  destruction  of  the  ship  and  the 
landing  of  the  cargo  at  Bio  there  was  a  total  loss  of  the  freight, 
unless  it  could  be  averted  by  the  forwarding  of  the  cargo  by 

(1)  1  Story  R.  342. 

Vol.  n.  2  H  2 
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1867       another  ship  to  Great  Britain ;  that  the  forwarding  the  cargo  by 

-Kiarrov     ^^^  Capriee  was  a  particular  charge  within  the  true  meaning  of 

The  aipiBE  *^®  filling  a^d  labouring  clause,  and  not  the  conversion  of  total  loss 

Mabihb      into  a  partial  loss,  which  brought  the  case  within  the  warranty 
Ikbubaitge  Co.        ,  ,  , 

against  particular  average ;  and  that  the  due  proportion  of  that 

particular  charge,  that  charge  being  thus  within  the  suing  and 

labouring  clause,  and  incurred  for  the  benefit  of  the  underwriters 

to  preserve  the  subject  of  the  insurance,  and  to  prevent  a  total 

loss,  is  recoverable  under  the  policy  in  this  action. 

The  judgment  of  the  Common  Fleas  must  therefore  be  affirmed. 

Judffment  affirmed. 

Attorneys  for  plaintiffs :  Thamaa  d:  EoUams. 
Attorneys  for  defendants :  Chester  &  Urquhart,  far  Lace  &  Co., 
Liverpool. 


Feb.  6.  [IN  THE  EXCHEQUER  CHAMBER.] 

CATTERALL  v.  HINDLE. 
Principdl  and  Agent — Paymmt — Quegtion  cf  Fad/or  Jury, 

A.  haying  purchased  goods  of  B.  through  a  broker,  paid  for  them  to  the  broker 
partly  hy  an  advance  on  his  general  account  with  the  broker  before  the  delivery  of 
the  goods,  and  partly  by  cash  on  a  settlement  of  accounts  after  the  delivery.  The 
broker  did  not  pay  over  the  money  to  B.,  and  became  bankrupt.  In  an  action 
by  B.  to  recover  from  A.  the  price  of  the  goods,  except  so  much  as  had  been 
paid  in  cash  :-^ 

Hdd^  that  it  was  a  question  of  fBci  for  the  jury,  whether  payment  to  a  broker 
in  advance  was  a  good  payment  as  against  the  principal,  depending  on  the  custom 
of  the  trade ;  and  that  question  not  having  been  left  to  the  jury,  the  Court  ordered 
a  new  triaL 

Appeal  from  the  decision  of  the  Court  of  Common  Pleas 
making  absolute  a  rule  to  enter  a  yerdict  for  the  plaintiff.  (1) 

The  plaintiff  was  a  cotton  spiimer,  who  employed  a  broker  named 
Armitage  to  sell  cotton  yam  for  him  on  a  del  credere  commission. 
Armitage  sold  to  the  defendant  7000  lbs.  of  the  plaintiff's  cotton, 
and  the  first  delivery  of  1814  lbs«  was  paid  for  on  delivery.  Armitage, 

(1)  See  the  report  of  the  case  in  the  court  below,  Law  Bep»  1  C.  V,  186. 
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being  in  want  of  money,  applied  to  the  defendant  for  a  loan  of       ^^^ 
iOOOZ.    The  defendant  refused  to  lend  him  the  sum,  but  agreed  to    Oattbball 
purchase  some  yam  then  in  Armitage's  possession  made  by  another     Hzhdlb. 
manufacturer,  Eershaw,  and  the  defendant  the  same  day  paid 
Armitage   1000/.      Kershaw's    yarn    proved    to  be  worth  only 
7251.  13d.    Subsequent  deliveries  of  the  plaintiff's  goods  to  the 
value  of  5211.  14s.  6d.  were  made,  and  the  defendant  then  settled 
with  Armitage,  paying  him  in  cash  the  excess  due  to  him  after 
allowing  for  the  lOOOL 

Armitage  did  not  pay  over  the  money  to  the  plaintiff,  and 
became  bankrupt,  and  the  action  was  brought  to  recover  so  much 
of  the  sum  of  5212.  14«.  6d.  as  had  not  been  paid  in  cash.  The 
question  left  to  the  jury  was,  whether  the  100021  had  been  paid  to 
Armitage  on  his  general  account  or  expressly  for  Kershaw's  yams. 
The  jury  found  that  it  had  been  paid  on  general  account,  and  a 
verdict  was  entered  for  the  defendant^  with  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  2747. 7s.,  if  the  settlement  between  the 
defendant  and  Armitage  did  not  amount  to  a  payment  as  against 
the  plaintiff.  The  Court  of  Common  Pleas  made  absolute  a  rule 
to  enter  the  verdict  accordingly. 

John  Edwards  (Temple^  Q.(7.,  with  him),  for  the  defendant^ 
contended  that  the  settlement  with  Armitage  amounted  to  pay- 
ment as  against  the  plaintiff,  and  that  it  was  at  any  rate  a  ques- 
tion for  the  jury,  depending  upon  what  authority,  express  or 
implied,  Armitage  had  from  the  plaintiff  in  respect  of  the  mode  of 
receiving  payment. 

Kemplay  {Edward  James^  Q-O.y  with  him),  for  the  plaintiff, 
contended  that  the  advance  being  on  general  account,  the  excess 
above  the  value  of  the  yams  then  delivered  was  a  debt  due  from 
Armitage  to  the  defendant,  and  not  in  any  sense  a  payment  to 
the  plaintiff;  that  it  was  clear  from  authority  that  a  settlement 
come  to  by  setting  off  debts  of  the  agent  was  not  payment  as 
against  the  principal :  Bartlett  v.  PetMand  (1)  ;  Todd  v,  Beid  (2) ; 
Scott  V.  Irving  (3) ;  Sweeting  v.  Pearce  (4) ;  that  no  evidence  of  a 
custom  that  such  payment  should  bind  the  principal  having  been 

(1)  10  B.  &  C.  760.  (2)  4  B.  &  A.  210.  (3)  1  R  &  Ad.  605. 

(4)  9  0.  B.  (N.S.)  534 ;  30  L.  J.  (C.P.)  109. 

2H  2  2 
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Catibrall    raise  that  point 


HiKDLE. 


Eellt,  C.B.  The  Court  are  inclined  to  think  that  this  case 
involves  a  question  of  fact,  which  has  not  been  left  to  the  jury,  and 
without  a  decision  of  which  the  judgment  of  the  Ciourt  on  either 
side  would  be  unsatisfactory.  On  more  than  one  occasion  the 
view  has  been  taken  by  very  learned  judges  that  there  is  in  cases 
such  as  this  a  question  for  the  jury.  Thus,  in  Stetvart  v.  Aber- 
dein (1%  Lord  Abinger  said :  ''It  must  not  be  considered  that  by 
this  decision  the  Court  means  to  overrule  any  case  deciding  that 
when  a  principal  employs  an  agent  to  receive  money  and  pay  it 
over  to  him,  the  agent  does  not  thereby  acquire  any  authority  to 
pay  a  demand  of  his  own  upon  the  debtor  by  a  set  off  in  account 
with  him.  But  the  Court  is  of  opinion  that  where  an  insurance 
broker  or  other  mercantile  agent  has  been  employed  to  receive 
money  for  another  in  the  general  course  of  his  business,  and  wh^i 
the  known  general  course  of  business  is  for  the  agent  to  keep  a 
running  account  with  the  principal,  and  to  credit  him  with  sums 
which  he  may  have  received  by  credits  in  accounts  with  the 
debtors,  with  whom  he  also  keeps  running  accounts,  and  not 
merely  with  moneys  actually  received,  the  rule  laid  down  in  those 
cases  cannot  properly  be  applied,  but  it  must  be  understood  that 
where  an  account  is  bona  fide  settled  according  to  that  known 
usage,  the  original  debtor  is  discharged,  and  the  agent  becomes 
the  debtor  according  to  the  meaning  and  intention  and  with  the 
authority  of  the  principal."  In  Sweeting  v.  Pearce  (2),  Martin,  B., 
having  stated  the  facts  of  a  ease  very  similar  to  the  present  one, 
Bvtterworth  v.  Colesivorth,  said : ''  In  strictness,  I  think  the  question 
was  one  of  fact  and  not  of  law." 

I  should  be  extremely  sorry  to  interfere  with  the  general  un- 
derstanding of  the  bench  emd  the  bar,  that  a  new  trial  will  not  be 
granted  on  the  ground  that  a  question  has  not  been  Ipft  to  the 
jury,  when  the  party  interested  in  it  has  not  asked  the  judge  to 
leave  it  to  them.  But  in  this  case  the  jury  have  found  that  the 
payment  by  the  defendant  was  made  to  Armitage  on  his  general 
account,  and  not  with  reference  to  Kershaw's  yams,  and  I  think 
(1)  4  M.  &  W.  211.  (2)  9  C.  B.  (N.S.)  634. 
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they  could  not  have  come  to  that  conclusion  if  they  had  not  known       1667 
that  it  was  a  usual  practice  for  payments  to  be  made,  as  in  this    CATTEBALir 
case,  from  time  to  time,  sometimes  to  a  smaller  and  sometimes  to     hbcdle. 
a  larger  amount  than  was  actually  due  at  the  time.    It  is  because 
I  am  inclined,  and  more  than  inclined,  to  believe  that  such  was 
the  intention  of  the  jury,  and  yet  sitting  here  I  cannot  legally 
infer  that  it  was  so,  that  I  think  the  justice  of  the  case  yrill  be  best 
met  by  our  ordering  that  there  be  a  new  trial, 

Channbll,  B.,  Blackbubn,  J.,  Mellob,  J^  and  Pigott,  B^ 
ooncurred. 

Jiidffmenf  reversed,  and  a  new  trial  ordered. 

Attorneys  for  plaintiff :  Gregory  &  Bouodifea. 
Attorney  for  defendant :  John  Bond. 


E.  GAUTRET,  Admnibtbatrix  op  LEON  QAUTRET  dbceasbd  v.  ftb.  11. 

EGERTON  AND  Othebs. 

L*  JONES,  ADBIINIflTBATRIX  OF  JOHJT  JONES,  DBOBASED,  V.  EGERTON 

AND  OtHSBS. 

Negligence — Permissive  Use  of  a  Close  in  which  were  Dangerous  Places, 

The  declaration  stated  that  the  defendants  were  possessed  of  land  with  a  canal 
and  cuttings  intersecting  the  same,  and  of  bridges  across  the  canal  and  cuttings 
communicating  with  and  leading  to  certain  docks  of  the  defendants,  which  land 
and  bridges  were  used  with  the  consent  and  permission  of  the  defendants  by 
persons  proceeding  to  and  coming  from  the  docks;  that  they  wroi^fuUy  and 
improperly  kept  and  maintained  the  land,  canal,  cuttings,  and  bridge?,  and  suffered 
liiem  to  be  in  so  improper  a  state  and  condition  as  to  render  them  unsafe  for 
persons  lawfully  passing  along  and  over  the  said  land  and  bridges  towards  the 
said  docks ;  and  that  one  G.  lawfully  passing  over  and  using  the  bridges,  through 
the  wrongful,  negligent,  and  improper  conduct  of  the  defendants,  fell  into  one  of 
the  cuttings  and  was  drowned : — 

EM^  that  the  declaration  disclosed  no  actionable  breach  of  duty  on  the  part  of 
the  defendants. 

The  declaration  in  the  first  of  these  actions  stated  that  the 
defendants  were  possessed  of  a  close  of  land,  and  of  a  certain 
canal  and  cuttings  intersecting  the  same,  and  of  certain  bridges 
across  the  said  canal  and  cuttings,  communicating  with  and  leading 
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1867  to  certain  docks  of  the  defendants,  whidi  said  land  and  bridges- 
Gaijtbep  ^^  '^^  ^^^  ^^^  ^^  ^^®  ^  ^^^  ^^^  ^^  ^^^  consent  and 
E«mioN  pennission  of  the  defendants  by  persons  proceeding  towards  and 
coming  from  the  said  docks ;  that  the  defendants,  well  knowing 
the  premises,  wrongfully,  negligently,  and  improperly  kept  and 
maintained  the  said  land^  canal,  cuttings,  and  bridges,  and  suffered 
them  to  continue  and  be  in  so  improper  a  state  and  condition  as- 
to  render  them  dangerous  and  xmsafe  for  persons  lawfully  passing 
along  and  over  the  said  land  and  bridges  towards  the  said 
docks,  and  using  the  same  as  aforesaid ;  and  that  Leon  Gautret, 
whilst  he  was  lawfully  in  and  passing  and  walking  along  the  said 
close  and  over  the  said  bridge,  and  using  the  same  in  the  manner 
and  for  the  purpose  aforesaid,  by  aod  through  the  said  wrongful,, 
negligent,  and  improper  conduct  of  the  defendants  as  aforesaid, 
fell  into  one  of  the  said  cuttings  of  the  defendants,  intersecting 
the  said  dose  as  aforesaid,  and  thereby  lost  his  life  within  twelve 
calendar  months  next  before  the  suit:  and  the  plaintiff,  as  ad- 
ministratrix,  for  the  benefit  of  herself  the  widow  of  the  said  Leon 
Gautret^  and  A.  Gautret,  &c.,  according  to  the  statute  in  such  case 
made  and  provided,  claimed  2500/. 

The  defendants  demurred  to  the  declaration,  on  the  ground  that 
^  it  does  not  appear  that  there  was  any  legal  duty  or  obligation 
on  the  part  of  the  defendants  to  take  means  for  preventing  the 
said  land,  &c.,  being  dangerous  and  unsafe."    Joinder. 

The  declaration  in  Jones  v.  Egerton  was  the  same  as  the  above^ 
and  there  was  a  like  demurrer. 

CromptonJ{Mdlishy  Q.G.,  with  him),  in  support  of  the  demurrers* 
To  maintain  these  actions,  the  declarations  ought  to  shew  a  duty 
in  the  defendants  to  keep  the  canal,  cuttings,  and  bridges  in  a 
safe  condition,  and  also  that  some  invitation  had  been  held  out 
to  the  deceased  to  come  there,  and  that  the  thing  complained  of 
constituted  a  sort  of  trap :  Seymour  v.  Maddox  (1) ;  Corby  v. 
Eill.  (2)  These  declarations  are  entirely  wanting  in  aU  these  par- 
ticulara  It  is  not  enough  to  shew  that  the  defendants  were  aware 
that  the  place  in  question  was  in  an  unsafe  condition,  and  that 

(1)  16  Q.  B.  326;  19  L.  J.  (Q.B.)  (2)  4  0.  B.  (N.S.)  556;  27  L.  J. 
525.  (O.P.)  318. 
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the  public  were  in  the  habit  of  passing  along  it :   EounseU  v.       1867 
Smyth.  (1)  Gautret 

[WiLLES,  J.    The  declaration  does  not  even  state  that  the    egj^ton. 
deceased  persons  were  unacquainted  with  the  state  of  the  place.] 

HerseheU,  for  the  plaintiff  Gautret  The  question  raised  upon 
this  declaration  is,  whether  there  is  any  duty  on  the  part  of  the 
defendants  towards  persons  using  their  land  as  the  deceased  here 
did.  That  may  be  negUgence  in  the  case  of  a  licensee,  which 
would  not  be  negligence  as  against  a  mere  trespasser :  and,  if  there 
can  be  any  case  in  which  the  law  would  imply  a  duty,  it  is  suffi- 
ciently alleged  here. . 

[WiLLBS,  J.  It  may  be  the  duty  of  the  defendants  to  abstain 
from  doing  any  act  which  may  be  dangerous  to  persons  coming 
upon  the  land  by  their  invitation  or  permission,  as  ia  IndermawrY. 
Dames.  (2)  So,  if  I  employ  one  to  carry  an  article  which  is  of  a 
peculiarly  dangerous  nature,  without  cautioning  him,  I  may  be 
responsible  for  any  injury  he  sustains  through  the  absence  of  such 
caution*  That  was  the  case  of  Farrant  v.  Bamea.  (3)  But,  what 
duty  does  the  law  impose  upon  these  defendants  to  keep  their 
bridges  in  repair  ?  If  I  dedicate  a  way  to  the  public  which  is  full 
of  ruts  and  holes,  the  public  must  take  it  as  it  is.  If  I  dig  a  pit 
in  it,  I  may  be  liable  for  the  consequences :  but,  if  I  do  nothing,  I 
am  not] 

It  was  not  necessary  to  speciiy  the  nature  of  the  negligence 
which  is  charged :  it  was  enough  to  allege  generally  a  duty  and  a 
breach  of  it  Knowing  the  bridge  to  be  unsafe,  it  was  the  duty 
of  the  defendants  not  to  permit  the  public  to  use  it.  In  BoJeh  v. 
SmUh  (4),  the  defect  in  the  fencing  of  the  shaft  was  apparent : 
but  the  judgments  of  Channell  and  Wilde,  BB.,  seem  to  concede 
that,  if  there  had  been  a  concealed  defect,  the  action  would  have 
been  maiutainable.  That  shews  that  there  is  some  duty  iq  such  a 
case  as  this. 

P<rf<^,  for  the  plaintiff  Jones,  submitted  that  the  implied  request 
on  the  part  of  the  defendants  to  persons  having  occasion  to  go  to 

(1)  7  C.  B.  (N.S.)  731;  29  L.  J.  (3)  11  C.  B.  (N,S.)  563;  31  L.  J. 
(C.P.)  203.  (C.P.)  137. 

(2)  Law  Rep.  1  C.P.  274;  affimied  (4)  7  H.  &  N.  736;  31  L.  J.  (Ex.) 
oa  appeal,  ante,  p.  311.  201. 
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18G7        the  docks  to  pass  by  the  way  in  question,  raised  a  duty  in  them  to 

""gactret     ^^^P  ^*  ^^  ^  ^®  condition. 

Cromptcn  was  not  called  upon  to  reply. 


EOXBTOV. 


WiLiiES,  J.  I  am  of  opinion  that  our  judgment  must  be  for  the 
defendants  in  each  of  these  cases.  The  argument  urged  on  behalf 
of  the  plaintifEsy  when  analyzed,  amounts  to  this^.that  we  ought  to 
construe  the  general  words  of  the  declaration  as  describing  what- 
ever sort  of  negligence  the  plaintiffs  can  prove  at  the  trial  The 
authorities,  however,  and  reason  and  good  sense,  are  the  other  way. 
The  plaintiff  must,  in  his  declaration,  give  the  defendant  notice 
of  what  his  complaint  is.  He  must  recover  secundum  allegata  et 
probata.  What  is  it  that  a  declaration  of  this  sort  should  state  in 
order  to  fulfil  those  conditions  ?  It  ought  to  state  the  £EU^ts  upon 
which  the  supposed  duty  is  founded,  and  the  duty  to  the  plaintiff 
with  the  breach  of  which  the  defendant  is  charged.  It  is  not 
enough  to  shew  that  the  defendant  has  been  guilty  of  negligence, 
without  shewing  in  what  respect  he  was  negligent,  and  how  he 
became  bound  to  use  care  to  prevent  injury  to  others.  All  that 
these  declarations  allege  is,  that  the  defendants  were  possessed  of 
land,  and  of  a  canal  and  cuttings  intersecting  the  same,  and  of 
certain  bridges  across  the  canal  and  cuttings  communicating  with 
and  leading  to  certain  docks  of  theirs ;  that  they  allowed  persons 
going  to  and  from  the  docks,  whether  upon  the  business  or  for  the 
profit  of  the  defendants  or  not,  to  pass  over  the  land ;  and  that 
the  deceased  persons,  in  pursuance  of  and  using  that  permission,  fell 
into  one  of  the  cuttings,  and  so  met  their  deaths.  The  consequences 
of  these  accidents  are  sought  to  be  visited  upon  these  defendants, 
because  they  have  allowed  persons  to  go  over  their  land,  not  alleging 
it  to  have  been  upon  the  business  or  for  the  benefit  of  the  defen- 
dants, or  as  the  servants  or  agents  of  the  defendants ;  nor  alleging 
that  the  defendants  have  been  guilty  of  any  wrongful  act,  such  as 
digging  a  trench  on  the  land,  or  misrepresenting  its  condition,  or 
anything  equivalent  to  laying  a  trap  for  the  unwary  passengers ;  but 
simply  because  they  permitted  these  persons  to  use  a  way  with  the 
condition  of  which,  for  anything  that  appears,  those  who  suffered  the 
injury  were  perfectly  well  acquainted.  That  is  the  whole  sum  and 
substance  of  these  declarations.    If  the  docks  to  which  the  way  in 
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question  led  were  public  docks,  the  way  would  be  a  public  way,  and  1867 
the  township  or  parish  would  be  bound  to  repair  it,  and  no  such  Gautbst 
liability  as  this  could  be  cast  upon  the  defendants  merely  by  reason  eokbion. 
of  the  soil  of  the  way  being  theirs.  That  is  so  not  only  in  reason  but 
also  upon  authority.  It  was  so  held  in  Bobbins  v.  Jones  (1),  where, 
a  way  having  been  for  a  number  of  years  dedicated  to  the  public, 
we  held  that  the  owner  of  the  adjoining  house  was  not  responsible 
for  death  resulting  to  a  person  from  the  giving  way  of  the 
pavement,  partly  in  consequence  of  its  being  overweighted  by  a 
number  of  persons  crowding  upon  it,  and  partly  from  its  having 
been  weakened  by  user.  Assuming  that  these  were  private  docks, 
the  private  property  of  the  defendants,  and  that  they  permitted 
persons  going  to  or  coming  from  the  docks,  whether  for  their  own 
benefit  or  that  of  the  defendants,  to  use  the  way,  the  dedication  of 
a  permission  to  use  the  way  must  be  taken  to  be  in  the  character 
of  a  gift.  The  principle  of  law  as  to  gifts  is,  that  the  giver  is  not 
responsible  for  damage  resulting  from  the  insecurity  of  the  thing, 
unless  he  knew  its  evil  character  at  the  time,  and  omitted  to 
&ution  the  donee.  There  must  be  something  like  fraud  on  the 
part  of  the  giver  before  he  can  be  made  answerable.  It  is  quite 
consistent  with  the  declarations  in  these  cases  that  this  land  was 
in  the  same  state  at  the  time  of  the  accident  that  it  was  in  at  the 
time  the  permission  to  use  it  was  originally  given.  To  create  a 
cause  of  action,  something  like  fraud  must  be  shewn.  No  action 
will  lie  against  a  spiteful  man  who,  seeing  another  running  into  a 
position  of  danger,  merely  omits  to  warn  him.  To  bring  the  case 
within  the  category  of  actionable  negbgence,  some  wrongful  act 
must  be  shewn,  or  a  breach  of  some  positive  duty :  otherwise,  a 
man  who  allows  strangers  to  roam  over  his  property  would  be  held 
to  be  answerable  for  not  protecting  them  against  any  danger  which 
they  might  encounter  whilst  using  the  licence.  Every  man  is 
bound  not  wilfully  to  deceive  others,  or  do  any  act  which  may 
place  them  in  danger.  It  may  be,  as  in  Corby  v.  HiU  (2),  that  he 
is  responsible  if  he  puts  an  obstruction  on  the  way  which  is  likely 
to  cause  injury  to  those  who  by  his  permission  use  the  way :  but  I 
cannot  conceive  that  he  could  incur  any  responsibility  merely  by 

(1)  15  C.  B.  (N.S.)  221 ;  33  L.  J.  (C.P.)  1. 

(2)  4  C.  B.  (N.S.)  556 ;  27  L.  J.  (C.P.)  818. 
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1867  reason  of  his  allowiBg  the  way  to  be  out  of  repair.  For  these  reasons, 
Gautbbt  I  think  these  declarations  disclose  no  cause  of  action  against  the 
^  ^-         defendants,  and  that  the  latter  are  therefore  entitled  to  judgment. 

Seating^  J.  I  am  of  the  same  opinion.  It  is  not  denied  that 
a  declaration  of  this  sort  must  shew  a  duty  and  a  breach  of  that 
duty.  But  it  is  said  that  these  declarations  are  so  framed  that  it 
would  be  necessary  for  the  plaintiffs  at  the  trial  to  proye  a  duty. 
I  am,  however,  utterly  unable  to  discover  any  duty  which  the 
defendants  have  contracted  towards  the  persons  whom  the  plain- 
tiffs represent,  or  what  particular  breach  of  duty  is  charged.  It 
is  said  that  the  condition  of  the  land  and  bridges  was  such  as  to 
constitute  them  a  kind  of  trap.  I  cannot  accede  to  that.  The 
persons  who  used  the  way  took  it  with  all  its  imperfections. 

Hersehdl  asked  and  obtained  leave  to  amend  within  ten  days, 
on  payment  of  costs ;  otherwise  judgment  for  the  defendants. 


Judgment  accordingly. 


Attorneys  for  plaintiffs :  N.,  C,  dt  0,  MUne. 
Attorney  for  defendants :  W.  PUman. 


% 


Feb.  12.  STRANKS  v.  ST.  JOHN. 

Landlord  and  Tenant — Agreement  for  a  Lease — Covenant  for  TiUe, 
By  agreeing  to  let,  a  lessor  impliedly  promises  that  he  has  a  good  title  to  let 

Declabation.  That,  on  the  3rd  day  of  June,  1862,  the  de- 
fendant and  the  plaintiff  agreed,  by  an  agreement  in  writing,  in 
the  following  terms : — 

"The  Eeverend  George  William  St.  John  (meaning  the  de- 
fendant) agrees  to  let,  and  Mr.  Henry  Stranks  (meaning  the  plain- 
tiff) agrees  to  take,  the  farm  at  Amcott,  in  the  county  of  Oxon,  con- 
taining about  seventy-nine  acres  and  seventeen  perches,  for  the 
term  of  seven  years,  commencing  the  29th  day  of  September,  1862; 
Mr.  Henry  Stranks  having,  on  condition  of  the  said  agreement  being 
granted,  promised  to  drain  the  said  farm  within  the  term  herein 
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specified,  and  also  to  keep  the  premises  in  good  and  habitable        i^^ 
repair;  the  rent  to  be  received  quarterly  by  the  Beverend  G.  W.     Stbankb 
St.  John ;"  that  all  conditions  were  fulfilled,  &c.    Breach  (amongst     g^.  johk. 
others),  that  the  defendant  never  had  any  right  or  title  to  let  the 
said  &rm  to  the  plaintiff  for  the  said  term. 
Demurrer  to  the  breach,  and  joinder. 

Hereehett,  for  the  defendant.  The  agreement  alleged  in  the 
declaration  is  really  a  lease  for  seven  years,  and  is  therefore  ab- 
solutely void :  Straiten  v.  Petiii.  (1)  That  case  was  indeed  doubted 
by  Byles,  J.,  in  Tidey  v.  MoUett  (2) ;  but  the  other  judges  do  not 
refer  to  it. 

[WiLLES,  J.  They  treated  it  as  overruled  by  other  decisions, 
and  did  not  refer  to  it  for  that  reason.] 

The  case  of  Bond  v.  Boding  (3)  is  distinguishable!  for  that  was 
an  action  for  not  accepting  a  lease,  and  it  was  held  that  such  an 
agreement  might  be  binding  as  an  agreement  to  grant  and  accept 
a  lease,  though  void  for  other  purposes.  The  judges,  in  BoUason 
T.  Leon  (4),  expressly  distinguished  the  case  of  Stratton  v.  PettU  (1), 
though  Bramwell,  B.,  expressed  strong  disapprobation  of  it.  It  has 
therefore  never  been  overruled,  and  is  an  authority  in  the  defen- 
dant's &vour.  But  even  if  the  agreement  be  not  void,  it  does  not  • 
contain  by  implication  any  agreement  that  the  lessor's  title  is 
good.  A  parol  lease  implies  no  agreement  for  title,  and  an 
agreement  to  grant  a  lease  cannot  imply  a  more  stringent  term 
than  a  lease  itself. 

[WiLLES,  J.  It  was  decided,  in  Shepherd  v.  KeaUey  (5),  that, 
on  a  sale  of  leaseholds,  the  vendor  must  shew  that  the  lessor  had 
a  good  title.] 

That  is  true  of  a  sale,  but  there  is  a  distinction  between  a  sale 
and  an  agreement  to  grant  a  lease.  The  lessor  can  in  all  cases 
grant  a  lease,  good  as  between  the  parties  themselves,  but  the 
vendor  can  sell  nothing  if  the  lessor's  title  is  bad.  In  ChviUim  v. 
Stone  (6)  it  was  expressly  decided  that  an  agreement  for  a  lease 

(1)  16  C.  B.  420 ;  24  L.  J.  (C.P.)  182.  (4)  7  H.  &  N.  73 ;  31  L.  J.  (Ex.)  96. 

(2)  16  0.  B.  (N.S.)  298 ;  33  L.  J.  (5)  1  0.  M.  &  R.  117;  3  L.  J.  (Ex.) 
(OJ*.)  235.  288. 

(3)  1 B.  &  S.  371 ;  30  L.  J.  (Q.B.)227.  (6)  3  Taunt.  433. 
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1867       contains  no  warranty  of  title,  but  only  gives  a  right  to  enforce  the 

Strankb     execution  of  a  lease  containing  all  proper  covenants.     The  de- 

«    J         claration  does  not  shew  any  damage  to  have  resulted  from  the 

alleged  want  of  title,  and  if  the  plaintiff  has  received  all  he 

required,  he  cannot  recover  damages  for  a  want  of  title  in  the 

lessor  which  has  not  affected  him. 

Oray,  Q.G.  (Oriffits  with  him),  for  the  plaintiff.  At  one  time  it 
was  considered  doubtful  whether  an  assignment  of  leaseholds  im- 
plied a  stipulation  that  the  lessor  had  a  good  title.  That  was  set 
at  rest  by  Souier  v.  Drake,  (1)  There  can  be  no  difference  be- 
tween the  agreeing  to  grant  a  lease,  or  to  assign  one ;  and  the 
Court  seem  to  have  so  held,  for  the  case  of  OvnUim  v.  Stone  (2) 
was  quoted,  and  they  said  that  that  was  decided  before  the  subject 
had  been  much  discussed.  In  De  Medina  v.  Norman  (3)  the  Court 
assumed  that  the  lessor  was  bound  to  shew  that  he  had  a  title  to 
grant  a  lease  at  the  time  when  it  was  to  be  granted.  In  Boper  v. 
Coombes  (4)  the  Court  held  that  the  lessee  had  a  right  to  rescind 
the  agreement  if  the  lessor  had  no  title  to  grant  the  lease ;  the 
action  in  that  case  being  brought  to  recover  the  deposit  money 
paid  at  the  time  of  the  making  of  an  agreement  to  grant  a 
lease.  The  reason  that,  in  the  case  of  an  actual  demise,  no  such 
•  covenant  is  implied,  is  that  the  lessee  is  then  estopped  from 

denying  his  landlord's  title,  and  the  covenant  for  quiet  enjoy- 
ment applies,  which  renders  it  unnecessary.  If  there  were  no 
implied  stipulation  that  the  lessor  had  a  good  title,  it  would  be 
no  ground  for  refusing  to  accept  a  lecLse  that  the  lessor  had  no 
title  to  grant  it. 
HerscheU,  in  reply. 

WlLLES,  J.  I  am  of  opinion  that  our  judgment  should  be  for  the 
plaintiff.  The  point  is  one  of  considerable  importance,  and  if  the 
decision  of  it  were  not  involved  in  the  authorities  that  have  been 
cited,  we  should  have  taken  time  to  consider  our  judgment.  I  think, 
however,  that  it  is  involved  in  them,  and  that  those  authorities  are 
in  accordance  with  reason  and  good  sense.  The  facts  are  these : — 
the  defendant  agreed,  by  an  instrument  not  under  seal,  to  let  to 

(1)  5  B.  &  Ad.  992 ;  3  L.  J.  (Q.B.)  31.       (3)  9  M.  &  W.  820 ;  11 L.  J.  (Ex.)  320. 

(2)  3  Taunt.  433.  (4)  6  B.  &  C.  634. 


VOL.  TL]  TTTTiARY  TEEM,  XXX  VICT.  379 

the  plaintiff  certain  lands  for  a  term  of  seven  years,  though,  at  the  ^^67 
time  he  had  no  title  to  let  them.  Such  an  agreement  though  i^anks 
void  as  a  lease,  since  8  &  9  Yict.  c.  106,  is  valid  as  an  agreement  g^^  j^^^^ 
to  grant  a  lease,  and  this,  therefore,  raises  the  question  \vhether 
such  an  agreement  is  merely  an  agreement  to  sign  a  piece  of 
parchment,  or  whether  it  binds  the  lessor  to  grant  a  really  valid 
lease.  If  it  is  expressly  agreed  that  the  lessor  shall  grant  a  good 
and  valid  lease,  as  in  BoUnson  v.  Harman  (1),  there  can  be  no 
doubt  in  the  matter,  and  the  only  question  in  that  case  was  with 
respect  to  the  amount  of  damages ;  but,  in  any  case,  I  think  it 
must  be  implied  that  the  lease  shall  be  a  valid  one.  This  would  be 
clear  apart  from  authority,  because  a  lease  for  seven  years  is  really 
only  a  sale  of  land  for  that  period,  and  all  sales  of  land  imply  a 
stipulation  that  the  vendor  has  a  good  title.  There  is  no  authority 
to  the  contrary  except  a  dictum  of  Lawrence,  J.  The  first  case  on 
the  subject  is  ChmUim  v.  Stone  (2),  which  would  seem,  from  the 
marginal  note,  to  be  an  authority  against  any  such  implied  stipu- 
lation ;  but  the  case  does  not  really  decide  that ;  because  the  agree- 
ment was  to  grant  a  lease  containing  the  usual  covenants,  and 
Lord  Mansfield's  judgment  rests  on  the  gi'ound  that  the  plaintiff 
was  calling  for  more  than  the  usual  covenants.  He  says, "  The 
plaintiff  could  have  more  directly  raised,  the  question  whether  he 
was  entitled  to  a  lease  containing  an  absolute  warranty,  if  he  had 
averred  that  he  applied  to  the  defendant  for  a  lease,  and  that  the 
other  refused  it ;  for  a  lease  must  necessarily  mean  a  valid  lease, 
and  if  the  defendant  had  granted  him  an  invalid  lease,  or  had 
refused  to  grant  any,  it  would  have  been  a  breach.'*  It  is  clear, 
therefore,  that  Lord  Mansfield  only  intended  to  decide  that  the 
plaintiff  was  not  entitled  to  recover  a  large  sum  which  he  had 
expended  before  he  obtained  the  lease,  and  not  to  decide  that  the 
lessor  was  not  bound  to  grant  a  valid  lease.  Lawrence,  J.,  it  is 
true,  says  that  he  had  always  understood  that  in  purchases  of  land 
the  rule  caveat  emptor  applied,  but  I  cannot  think  that  this  is 
correctly  reported,  for  it  was  already  settled  law  that,  on  a  sale  of 
land,  a  covenant  for  a  good  title  was  implied.  Following  that  case 
I  may  refer  to  Temple  v.  Broum  (3),  where  the  Court  said  that 

(1)  1  Ex.  850;  18  L.  J.  (Ex.)  202.  (2)  3  Taunt  433. 

(3)  6  Taunt.  60. 
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1867        the  question  \¥as  a  very  momentous  one,  ^d  advised  a  settlement. 

gj^j^jj^     The  Court,  therefore,  certainly  did  not  think  it  was  decided  by 

»    ;•         ChotUim  Y.  Stone.  (1)    Lord  St  Leonards,  in  his  work  on  Vendors 
St.  John.  ^  '  ,, 

and  Purchasers  (10th  ed«  voL  ii.  p.  141),  puts  agreements  for  grant- 
ing leases,  and  for  the  sale  of  leaseholds,  in  the  same  category,  and 
says  that  a  lessee  is  entitled  to  call  upon  the  lessor  for  an  inspec- 
tion of  his  title :  citing  Keeeh  v.  HaU  (2)  and  Purvis  v.  Bayer.  (3) 
It  is  dear,  therefore,  that  the  cases  in  Taunton  cannot  be  consi- 
dered to  have  decided  the  question.  Taking  Lord  St  Leonards' 
work  as  a  convenient  compendium  of  the  cases,  we  find  next  Boper 
V.  Coombes  (4),  with  respect  to  which  he  seems  to  take  the  view  of 
Mr.  Gray  that  ^ lease  "  must  mean  "a  valid  lease."  Speaking  of 
FUdes  V.  Hooker  (5),  he  says,  "  the  Master  of  the  Bolls  decided 
that  the  intended  lessor  who  was  plaintiff,  could  not  enforce  a 
specific  performance  without  producing  the  original  lessor's  title. 
But  it  still  remains  undecided  whether  a  lessee  can  as  plaintiff  call 
for  the  original  lessor's  title."  It  seems  unnecessary  to  go  farther 
into  the  authorities;  it  is  a  question  of  great  importance,  but  one 
which  appears  to  be  already  settled.  A  person  who  agrees  to  let 
land  agrees  to  grant  a  valid  lease,  as  a  person  who  agrees  to  sell 
land  agrees  to  execute  a  valid  conveyance  of  it 

Keating,  J.  I  am  of  the  same  opinion.  Mr.  Herschell  tried 
to  distinguish  between  an  agreement  to  grant  a  lease  and  an  agree- 
ment to  sell  a  lease,  but  I  think  the  case  of  Boper  v.  Coombes  (4) 
puts  an  end  to  such  a  distinction,  if  it  ever  existed,  for  there  the 
agreement  was  to  grant  a  lease,  and  Lord  Tenterden  asked  if  it 
was  not  the  same  as  the  sale  of  a  lease,  and  treated  it  as  if  it  was. 

Judgment  for  the  plaintiff. 

Attorney  for  plaintiff:  W.  V.  Eyre. 

Attorneys  for  defendants :  Thomas  White  &  Sons,  for  B.  B.  B. 
Hawkins,  Woodstock. 

(1)  3  Taunt  433.  (3)  9  Price,  488. 

(2)  1  DougL  21.  (4)  6  B.  &  0.  634. 

(5)  2  Mer.  424. 
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GAGE  V.  COLLINS. 

County  Court — Costs — Jurisdiction  of  Superior  Court,  under 
13  &  14  Vict.  c.  61,  8. 14. 

A  county  oonrt  judge  gave  judgment  on  an  interpleader  issue  for  the  execution 
creditor,  with  costs.  The  Court  upon  appeal  reversed  that  judgment,  and  ordered 
a  new  trial ;  holding,  that  the  whole  judgment^  including  that  part  of  it  which 
related  to  the  costs,  was  thereby  reTersed. 

Appeal^  from  the  county  ooiirt  of  Suffolk  holden  at  Hadleigh, 
in  an  interpleader  issue. 

The  defendant  having  issued  execution  against  the  goods  of 
one  C.  G.,  the  plaintiff^  who  was  the  landlord  of  the  premises, 
gave  to  the  bailiff  of  the  county  court  in  possession  a  notice  in  the 
manner  prescribed  by  19  &  20  Vict.  c.  108,  s.  75,  that  he  claimed 
lllZ.  for  rent.  The  bailiff  then  made  a  further  distress,  and  took 
xmder  it  a  haystack. 

An  interpleader  summons  having  issued,  in  the  particulars  of 
€laim  the  plaintiff  claimed  the  rent  in  three  different  sums,  due 
for  different  parts  of  the  land. 

At  the  trial  it  was  suggested  by  the  defendant  that  the  plaintiff 
was  relying  on  a  previous  distress,  which  the  plaintiff  alleged  he 
had  made  of  the  same  goods,  and  the  judge  then  asked  the 
plaintiff  what  he  meant  by  his  notice  given  to  the  bailiff,  and  the 
plaintiff  replied  that  he  had  never  intended  to  employ  the  bailiff 
or  any  of  the  officers  of  the  court  to  levy  for  him.  The  judge 
held  that  this  was  a  repudiation  of  the  act  of  the  bailiff,  and  de- 
prived the  plaintiff  of  his  rights  under  19  &  20  Vict  c  108,  s.  75, 
and  no  previous  distress  having  been  proved,  he  held  the  levy  to 
be  good,  and  adjudged  the  goods  to  have  been  the  property  of  the 
execution  debtor ;  and  he  ordered  that  the  amount  on  the  warrant 
for  debt  and  costs  should  be  paid  out  of  court  to  the  defendant, 
and  that  the  plaintiff  should  pay  the  costs  of  the  issue.  From 
this  decision  the  plaintiff  appealed.  (1) 

(1)  Under  19  &  20  Vict  c.  108,  b.  68,     by  13  &  14  Vict  c.  61,  8. 14,  to  inter- 
whidi  extends  tlie  right  of  appeal  given     pleader  issues. 
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1867  Dotodeswdl,  Q.(7.,  for  the  plaintiff,  contended  that,  according  to 

Gagb       the  decisions  of  Beard  v.  Knight  (1)  and  Fovlger  v.  Taylor  (2), 
CoLUNs.     ^^  bailiff  of  the  county  court  was  not  the  agent  of  the  land- 
lord :  and  that  at  any  rate  the  mistake  of  the  plaintiff  could  not 
render  his  notice  invalid^  or  deprive  him  of  his  rights  under  the 
statute. 

Mwrray^  for  the  defendant,  contended  that  there  must  be  at  all 
events  a  new  trial,  as  the  land  appeared  to  be  held  upon  several 
lettings,  and  the  case  did  not  find  whether  the  goods  seized  by 
the  bailiff  were  on  all  or  only  one  of  the  parts  so  let,  or  what 
amount  of  rent  was  due  in  respect  of  the  different  portions  of  the 
land. 
Dowdeswdl,  Q,C.f  in  reply. 

WiLLES,  J.  [After  stating  the  facts  of  the  case] :  The  county 
court  judge  should  not  have  asked  the  question ;  it  was  for  him 
to  interpret  the  written  notice,  which  contained  no  ambiguous 
phrase,  and  could  not  therefore  be  explained  by  parol  evidence. 
Even,  however,  if  the  plaintiff's  answer  were  to  be  read  as  part  of 
the  notice,  it  would  only  amount  to  his  interpretation  of  the 
act  of  parliament,  which,  if  it  were  erroneous,  could  not  prevent 
his  being  entitled  to  the  benefit  of  the  act,  but  which  Mr.  Dowdes- 
well  has  shewn  is  in  fact  supported  by  authority.  Unfortunately 
the  case  is  not  in  such  a  form  that  we  can  give  a  final  judgment 
between  the  parties.  It  does  not  appear  whether  the  land  is  held 
on  one  or  three  rents,  and  if  the  latter,  whether  the  goods  seized 
by  the  bailiff  were  all  on  the  same  part  of  the  land  or  not ;  we 
must  therefore  order  a  new  triaL  If  it  should  turn  out  that  there 
were  upon  each  holding  goods  sufficient  to  satisfy  the  rent  of  it, 
the  plaintiff  must  be  paid  the  whole  rent  for  one  year  out  of  the 
levy ;  he  will  at  any  rate  be  entitled  to  satisfy  the  rent'of  each 
tenement  for  one  year  to  the  extent  of  the  goods  which  were  on  it 
at  the  time  of  the  levy. 

The  question  then  arises,  whether,  on  reversing  the  judgment 
and  ordering  a  new  trial,  under  13  &  14  Vict.  c.  61,  s.  14,  we 

(1)  8  E,  &  B.  865 ;  27  L.  J.  (Q.B.)  359. 

(2)  5  H,  &  N.  202 ;  29  L.  J.  (Ex.)  154. 
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set  aside  the  order  of  the  Court  below  with  respect  to  costs.  (1) 
Different  opinions  have  been  expressed  by  the  Courts  of  Ex-' 
chequer  and  Queen's  Bench  respecting  the  power  of  the  superior 
courts  over  the  costs  of  the  Court  below  under  an  analogous 
section— 19  &  20  Vict.  c.  108,  s.  43  (2)— the  former,  in  Whitehead 
T.  Procter  (3),  holding  that  the  superior  court  had  power  over 
them,  the  latter,  in  Glmrchward  v.  Coleman  (4),  that  it  had  not. 
We  think,  in  the  case  of  an  appeal  at  least,  the  costs  of  the 
Court  below  must  have  been  intended  to  be  dealt  with  as  acces- 
sory to  the  judgment  appealed  from,  and  that  the  judgment  being 
reversed,  the  order  for  payment  of  costs  falls  also. 

Keating  and  Montague  Smith,  JJ.,  concurred. 

Judgment  of  the  Court  helow  reversed,  with 
costs  of  appeal,  and  a  new  trial  ordered. 

Attorneys  for  plaintiff:  Miller  <&  Millar,  for  O.  Mumford, 
Sudhury. 

Attorneys  for  defendant :  Cree  &  Last,  for  Robinson^  Safford, 
&  Grimwade,  Hadleigh, 


18C7 


Gagb 

V. 
C0LLIN3, 


(1)  13  &  14  Vict.  c.  61,  8. 14,  enacts 
that  "  The  Court  of  Appeal  may  either 
order  a  new  trial  on  such  terms  as  it 
thinks  fit;  or  may  order  judgment  to 

.  be  entered  for  cither  party,  as  the  case 
may  be;  and  may  make  such  order 
with  respect  to  the  costs  of  the  appeal 
as  such  Court  may  think  proper." 

(2)  19  &  20  Vict,  c  108,  s.  43,  which 
for  a  mandamus  to  a  judge  of  a  county 
court  substitutes  a  rule  of  one  of  the 
superior  courts,  enacts  that  the  Court 


may  direct  the  act  to  be  done,  and 
"  may  make  such  order  with  respect  to 
costs,  as  to  such  Court  shall  seem  fit." 
In  each  of  the  cases  cited,  the  applica- 
tion was  for  a  rule  directing  the  county 
court  judge  to  hear  an  interpleader  issue, 
he  having  refused  to  hear  it  on  the 
ground  of  insufficiency  of  particulars, 
and  having  ordered  the  claimant  to  p«y 
costs. 

(3)  3  H.  &  N.  532. 

(4)  Law  Rep.  2  Q.  B.  18. 


Vol.  n. 


2  I 


384  OOUET  OP  COMMON  PLEAa  [L.B. 


ISe?  THORBUBN  v.  BARNES. 

^^•^*  MercantiU  Coniraci^  Construction  of— Arbitration :  Misconduct  of  Arhiiraiorf 

haw  taken  Advantage  of. 

A.y  on  the  7tli  of  April,  1866,  contncted  to  buy  of  B.  250  bales  of  cottoo, ''  to 
arriye  in  Liverpool  per  ship  or  ships  from  Bombay,"  on  the  terms  of  the  printed 
roles  of  the  Cotton  Brokers*  Association  of  Liverpool,  as  indorsed  on  the  contract, 
at  a  certain  price  per  lb.  '*  for  fair  new  merchants'  Oomrawattee,  March  or  April 
shipment.'^  By  one  of  the  rules  referred  to,  it  was  provided  that,  upon  such  a  con- 
tract, the  name  of  the  ship  must  be  given  to  the  buying  broker  "  within  two 
calendar  months  next  after  the  date  of  shipment  named  in  the  contract  f*  and  by 
other  rules  it  was  provided  that,  *'  in  case  of  any  dispute  arising  out  of  a  contract,'' 
the  matter  was  to  be  referred  to  two  members  of  the  association ;  and  that,  in  the 
event  of  one  of  the  parties  neglecting  for  three  days  after  notice  to  appoint  an  arbi* 
trator,  the  chairman  of  the  association  was  to  name  two^  whose  award  was  to  be 
final,  &c. 

On  the  21st  of  June,  the  seller's  broker  gave  the  buyer's  broker  the  name  of  a 
ship  on  board  of  which  were  225  bales  of  the  cotton,  whkh  toas  shippedat  BoTnJbay 
on  the  l^th  <f  March.  A.  declined  to  accept  the  cotton,  on  the  ground  that  the 
name  of  the  ship  had  not  been  given  within  two  calendar  months  next  after  the 
date  of  shipment : — 

Quaere^  whether  the  period  of  two  months  for  the  declaration  of  the  ship  was  to 
reckon  from  the  last  day  of  the  actual  shipment  of  the  cotton,  or  from  the  end  of 
the  two  months'  limit  mentioned  in  the  contract  ? 

A  dispute  having  arisen  as  to  the  meaning  of  the  contract,  A.  appointed  one  J. 
as  arbitrator  on  his  part.  B.  neglecting  to  appoint  his  arbitrator,  the  chairman  of 
the  association  appointed  two,  viz.  J.  and  one  D. ;  but  B.  objecting  to  J.,  inas- 
much as  he  had  been  the  person  originally  named  by  A.,  the  chairman  withdrew 
his  name,  and  appointed  one  H.  in  lieu  of  him;  and  the  two  arbitrators  so 
appointed,  having  been  furnished  by  A.'s  broker  with  a  copy  of  the  contract  and 
of  the  correspondence,  without  giving  B.  an  opportunity  of  being  heard,  and  within 
two  hours  of  his  receipt  of  notice  that  they  had  been  appointed,  made  an  award 
holding  that  the  declaration  made  on  the  21st  of  June  was  not  a  proper  one,  and 
consequently  that  the  buyer  had  power  to  cancel  the  contract : — 

Semtie^  that  the  omission  to  give  B.  (the  seller)  an  opportunity  of  being  heard 
before  them  was  misconduct  on  the  part  of  the  arbitrators,  and  good  ground  of 
objection  to  the  award  if  taken  in  the  proper  manner,  viz.  by  motion  to  set  it  aside 
or  refer  it  back ;  but, 

HeJd^  that  it  could  not  be  set  np  by  way  of  plea  to  an  action  upon  the  award, 
or  by  way  of  replication  to  a  plea  relying  upon  the  award. 

The  first  count  of  the  declaration  stated  that  it  was  agreed  by 
and  between  the  plaintiff  and  the  defendant  that  the  plaintiff 
should  sell  to  the  defendant,  and  the  defendant  should  buj  of  the 
plaintiff,  certain  cotton  to  arrive  in  Liverpool  per  ship  or  ships 
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from  Bombay,  on  the  terms  of  the  printed  rales  of  the  Cotton  ise? 
Brokers'  Association  of  Liverpool,  as  indorsed  on  the  said  agree-  Thobbxtbn 
ment,  to  wit,  250  bales  of  cotton,  on  the  basis  of  14^d.  per  lb.,  bamIes. 
feir  new  merchants'  Oomrawattee,  March  or  April  shipment ;  no 
allowance  to  seller ;  in  case  of  inferiority  of  quality,  the  cotton  to 
be  taken  by  the  buyer  at  an  allowance  to  be  settled  by  arbitration 
in  the  usual  manner ;  to  be  taken  from  the  warehouse :  Averment, 
that,  although  before  action  he  did,  and  was  always  ready  and 
willing  to  do,  all  things,  and  all  conditions  precedent  were  per- 
formed and  fulfilled,  and  aU  times  elapsed  necessary  to  entitle,  and 
nothing  happened  or  was  done  to  disentitle  the  plaintiff  to  have 
the  said  agreement  performed  by  the  defendant,  and  to  maintain 
this  action  for  the  respective  breaches  thereinafter  mentioned ;  yet 
the  defendant  broke  the  said  agreement  in  this,  that  he  did  not  nor 
would  accept  or  receive  the  said  cotton,  or  any  part  thereof,  pur- 
suant to  the  said  agreement^  nor  pay  for  the  same  according  to  the 
terms  of  the  said  agreement  or  otherwise,  but  therein  wholly  made 
default,  contrary  to  and  in  violation  of  the  said  agreement,  in  this, 
that,  before  any  breach  thereof  by  the  plaintiff,  the  defendant 
wholly  and  absolutely  refused  to  accept  or  receive  the  said  cotton, 
or  any  part  thereof,  and  gave  notice  to  the  plaintiff  that  he  would 
not  accept  or  take  the  same,  and  that  he  wholly  repudiated  the 
said  agreement,  and  he  then  discharged  the  plaintiff  from  any 
farther  performance  of  the  said  agreement  by  the  plaintiff,  and 
then  and  thereby  broke  and  violated  the  said  agreement;  and 
that,  by  reason  of  the  premises,  the  plaintiff  lost  profit,  &c.  &c. 

The  declaration  also  contained  the  common  money  counts. 

The  defendant  pleaded  to  the  first  count, — ^first,  that  it  was  not 
agreed  as  alleged, — secondly,  that  the  plaintiff  was  not  ready  and 
willing  to  deliver  cotton  according  to  the  said  contract,  as  alleged, 
— ^thirdly,  that,  by  the  terms  of  the  said  printed  rules  of  the  Cotton 
Brokers'  Association  of  Liverpool,  as  indorsed  on  the  said  agree- 
ment, it  was  amongst  other  things  provided  in  the  words  and 
figures  following,  that  is  to  say,  2.  ''  Lx  all  cases  when  the  terms 
are  by  ship  or  ships,  or  for  shipment  before  a  specified  date,  the 
name  of  the  ship  or  ships,  if  from  an  East  Indian,  Chinese,  or 
Japanese  port,  must  be  given  to  the  buying  broker  within  two 
calendar  months,  or  a  month  longer  in  the  event  of  the  non-arrival 
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1867  of  the  expected  mail,  from  Mediterranean  and  European  ports 
Thobbubn  within  four  weeks,  and  from  the  North  and  Sonth  American  ports 
BAKfKfl.  within  six  weeks,  next  after  the  date  of  shipment  named  in  the 
contract :  In  cases  where  cotton  is  tendered  on  the  last  day  of  a 
month,  the  seller  shall  be  in  possession  of  a  warehouse  delirerj 
order,  to  enable  the  buyer  at  once  to  take  delivery  of  the  cotton : 
In  default,  the  buyer  shall  have  the  option  either  of  declaring  the 
contract  cancelled  so  far  as  regards  any  undeclared  number  of 
bales,  or  of  claiming  from  the  seller  the  difference  in  the  market- 
price  of  the  cotton  undeclared,  or  of  purchasing  similar  cotton 
against  the  seller,  who  shall  forthwith  make  good  to  the  buyer  the 
loss  (if  any)  on  such  re-purchase."  4.  "  Where  cotton  shall  arrive 
by  more  than  one  vessel,  each  shipment  shall  be  considered  as 
constituting  a  separate  contract,  and  there  shall  be  a  separate 
invoice  for  each  shipment,  and  a  separate  arbitration,  if  required.'* 

7.  "  In  case  of  any  dispute  arising  out  of  a  contract,  the  matter  to 
be  referred  to  two  members  of  the  Cotton  Brokers*  Association  for 
settlement,  such  referees  having  power  to  call  iji  a  third  member, 
in  case  they  shall  deem  it  necessary.  All  applications  for  arbitra- 
tion on  cotton  bought  to  arrive  shall  be  made  within  ten  days  of 
notice  being  received  that  the  cotton  is  ready  for  delivery." 

8.  "  In  the  event,  however,  of  one  of  the  disputing  parties  ap- 
pointing an  arbitrator,  and  the  other  refusing  or  neglecting  to  do 
so  for  three  days  after  notice  in  writing  of  the  appointment,  or  in 
•case  the  arbitrators  appointed  shall  not  within  seven  days  after 
their  appointment  agree  to  an  award  or  appoint  a  third  arbitrator, 
or,  after  the  appointment  of  such  third  arbitrator,  in  case  of  the 
death,  refusal  to  act,  or  incapacity  of  any  of  such  three  arbitrators, 
then,  upon  application  of  either  of  the  disputing  parties,  the  ques- 
tion in  dispute  shall  stand  referred  to  two  arbitrators  to  be  nominated 
by  the  chairman  of  the  association  for  the  time  being,  or,  in  case  of 
his  absence,  illness,  or  interest  in  the  matter  in  dispute,  then  by 
the  deputy-chairman,  if  not  interested,  and,  in  case  of  the  absence 
of  the  chairman  and  deputy-chairman,  their  illness,  or  interest  in 
the  matter  in  dispute,  then  by  the  committee ;  and,  in  case  the  two 
arbitrators  so  appointed,  whether  by  the  chairman,  the  deputy- 
chairman,  or  the  committee,  shall  not  within  seven  days  after  their 
appointment  agree  to  an  award  or  choose  a  third  arbitrator,  then 
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the  committee  shall  appoint  a  third  arbitrator,  and  shall  in  the  18G7 
case  of  the  death,  refusal  to  act,  or  incapacity  of  any  of  such  three  Thorbubk" 
arbitrators  from  time  to  time  substitute  a  new  arbitrator  in  the  bamies 
place  of  the  arbitrator  or  arbitrators  so  dying,  refusing,  or  incapa- 
citated. The  arbitrators  in  all  cases  to  be  members  of  the  associa- 
tion." 9.  "  No  member  of  the  committee  having  any  interest  in 
the  matter  in  dispute  shall  vote  on  the  question  of  the  appoint- 
ment of  arbitrators ;  and  no  arbitrator  having  such  interest  shall 
be  competent  to  sit  on  any  arbitration.  The  award  of  any  two 
arbitrators  in  writing,  signed  by  them  (subject  only  to  the  right  of 
appeal  after  mentioned),  shall  be  conclusive  and  binding  upon  all 
disputing  parties,  both  with  respect  to  the  matters  in  dispute  and 
all  expenses  of  the  reference  and  award."  10.  *'  In  case  either 
party  shall  be  dissatisfied  mth  the  award,  a  right  of  appeal  shall 
lie  to  the  committee  of  the  association,  provided  it  be  claimed 
before  twelve  o'clock  on  the  day  next  after  the  day  on  which  the 
objecting  party  shall  have  notice  of  the  award,  and  provided  also 
the  appellant  do  pay  to  the  association  the  sum  of  lOZ.  as  a  fee  for> 
the  investigation ;  and  an  award  signed  by  the  chairman,  or,  in 
his  absence,  by  the  deputy*chairman,  and  countersigned  by  the 
secretary,  shall  be  deemed  to  be  the  award  of  the  committee,  and 
shall  in  all  cases  be  final.  For  the  purpose  of  enforcing  any  award 
by  attachment  or  otherwise,  these  rules  and  any  contract  referring 
thereto,  and  the  memorandum  of  the  appointment  of  the  arbitra- 
tors, may  be  made  a  rule  of  any  court  of  record."  Aveiment  that, 
after  the  making  of  the  said  contract  or  agreement,  the  plaintiff 
gave  to  the  defendant's  buying  broker  the  name  of  the  ship  Ann 
MHieent  from  Bombay  aforesaid,  the  same  being  an  East  Indian 
port,  as  the  ship  by  and  on  board  of  which  225  of  the  250  bales  in 
the  contract  mentioned  were  coming,  and  declared  the  said  225 
bales  as  against  and  in  part  performance  of  the  said  contract  or 
agreement ;  that  the  said  225  bales  of  cotton  so  declared  as  afore- 
said were  shipped  in  the  month  of  March,  and  were  a  March  ship- 
ment ;  and  that  the  plaintiff  did  not  give  the  name  of  the  said  ship 
to  the  defendant's  buying  broker  within' two  calendar  months  next 
after  the  month  of  March  or  the  shipment  of  the  said  bales, 
although  the  expected  mail  did  arrive,  wherefore  the  defendant 
refused  to  accept  or  receive  the  said  225  bales,  and  gave  notice 


388  COUET  OF  COMMON  PLEAS.  ITi,B. 

1867       to  the  plaintiff  that  he  would  not  accept  or  take  the  same ;  and 
Thobbubn    that,  so  fiar  as  related  to  the  first  count  of  the  declaration,  the 
Basnsb      pl^tiff  was  suing  in  respect  of  such  refusal  by  the  defendant  to 
accept  or  take  the  said  225  bales,  and  not  otherwise. 

Fourth  plea  to  the  first  county  that,  in  and  by  the  said  terms  of 
the  Cotton  Brokers*  Association,  it  was  provided  as  in  the  third 
plea  mentioned ;  and  that,  after  the  making  of  the  contract,  the 
plaintiff  gave  to  the  defendant's  buying  broker  the  name  of  the  ship 
AsMi  MOieent  from  Bombay  aforesaid,  the  same  being  an  East 
Indian  port,  as  the  ship  by  and  on  board  of  which  225  of  the  250 
bales  in  the  contract  mentioned  were  coming,  and  declared  the 
said  225  bales  as  against  and  in  part  performance  of  the  said  con- 
tract or  agreement ;  that  the  said  225  bales  of  cotton  so  declared 
as  aforesaid  were  shipped  in  the  month  of  March,  and  were  a  March 
shipment,  and  that  the  plaintiff  did  not  give  the  name  of  the  said 
ship  to  the  defendant's^buying  broker  within  two  calendar  months 
next  after  the  month  of  March  or  the  shipment  of  the  said  bales, 
although  the  expected  mail  did  arrive ;  that  he,  the  defendant, 
contended  and  alleged  that  the  said  declaration  was  not  a  proper 
one,  and  by  reason  thereof  he  claimed  to  refuse  to  accept  or  receive 
the  said  bales,  and  to  cancel  the  said  contract  so  £Ekx  as  regarded 
the  said  225  bales,  and  gave  notice  thereof  to  the  plaintiff;  that, 
a  dispute  thereupon  having  arisen  between  the  plaintiff  and  the 
defendant  out  of  the  said  contract,  he  the  defendant,  in  pursuance 
of  the  said  terms  indorsed  on  the  contract,  c^pointed  an  arbitrator, 
and  gave  notice  to  the  plaintiff  in  writing  of  the  said  appointment, 
and,  the  plaintiff  neglecting  to  appoint  another  arbitrator  for  three 
days  after  the  said  notice,  then,  upon  application  of  the  defendant, 
the  question  in  dispute  stood  referred  to  two  arbitrators  who  were 
duly  nominated  by  the  chairman  of  the  said  association  for  the 
time  being,  according  to  the  said  terms ;  that  the  said  arbitrators, 
having  taken  upon  themselves  the  said  arbitration,  afterwards 
duly,  and  according  to  the  said  terms,  made  and  published  their 
award  in  writing  signed  by  them  respecting  the  matters  in  dispute 
so  referred  to  them,  whereby  they  awarded  and  adjudged  that  the 
declaration  of  the  said  225  bales  so  made  by  the  plaintiff  as  afore- 
said was  not  a  proper  one,  and  that  the  defendant  was  entitled  to 
cancel  the  said  contract  so  £Eur  as  regarded  the  said  225  bales. 
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-vhioh  award  remained  and  was  nnappealed  against  and  in  fall       1867 
force ;  and  that,  so  far  as  related  to  the  first  count  of  the  dedara-    xhobburh 
tion^  the  plaintiff  was  suing  in  respect  of  the  refusal  by  the  defen-      ^  ** 
dant  to  accept  or  take  the  said  225  bales^  and  not  otherwise. 

Fifth  plea,  to  the  residue  of  the  declaration,  never  indebted. 

The  plaintiff  joined  issue  on  all  the  pleas,  and  demurred  to  the 
third  plea,  on  the  ground  that,  '*  according  to  the  contract,  the 
ship  need  only  be  declared  within  two  months  from  ApriL" 
.Joinder. 

Second  replication  to  the  third  plea,  that  the  agreement  sued 
on  in  the  first  count  of  the  declaration  was  made  subject  and  was 
subject  to  a  certain  well-known  usage  and  custom  of  the  cotton 
trade  at  Liverpool,  where  the  agreement  was  made,  according  to 
which  custom  and  usage  the  plaintiff  was  under  the  circumstances 
in  the  plea  mentioned  bound  by  the  said  agreement  to  give  the 
name  of  the  ship  to  the  defendant's  buying  broker  only  within 
two  calendar  months  next  after  the  month  of  April  in  the  agree- 
ment mentioned,  and  not  before. 

Second  replication  to  the  fourth  plea,  that  the  award  in  the 
fourth  plea  mentioned  was  not  an  award  duly  and  according  to 
the  said  terms  in  the  said  rules  contained  made  and  published, 
and  was  not  an  award  within  the  true  intent  and  meaning  of  the 
•said  agreement  and  rules,  by  reason  of  the  said  arbitrators  not 
having  been  duly  nominated  and  appointed  according  to  and 
within  the  true  intent  and  meaning  of  the  said  rules. 

Third  replication  to  the  fourth  plea,  that  the  award  in  the 
fourth  plea  mentioned  was  not  an  award  duly  and  according  to 
the  said  terms  in  the  said  rules  contained  made  and  published, 
^and  was  not  an  award  within  the  true  intent  and  meaning  of  the 
agreement,  by  reason  of  the  award  having  been  made  before  the 
.arbitrators  were  nominated  according  to  and  within  the  true  intent 
and  meaning  of  the  said  rules,  and  before  they  had  taken  upon 
themselves  the  said  arbitration  according  to  the  true  intent  and 
meaning  of  the  said  rules. 

Fourth  replication  to  the  fourth  plea,  by  way  of  equitable 
defence,  repeating  the  facts  stated  in  the  last  preceding  replication, 
and^averring  them  to  be  true, — ^that,  in  consideration  of  the  pre- 
mises, and  of  the  plaintiff  agreeing  with  the  defendant  not  to  move 


390  COUET  OF  COMMON  PLEAS.  [L.  B, 

_18G7  to  set  aside  the  award,  but  to  bring  the  dispute  in  the  fourth  plea 
TuoitnuBx  mentioned  before  the  members  of  the  Liverpool  Cotton  Biokere* 
BabJjm.  Association,  the  defendant  agreed  with  the  plaintiff  to  throw  i^ 
and  abandon  the  award,  and  to  renounce  all  benefit  under  the 
same ;  that  he  the  plaintiff  did  abstain,  according  to  the  said  agree- 
ment, &om  moving  to  have  the  award  set  aside  as  aforesaid ;  that 
the  time  within  which  he  could  move  to  set  aside  the  said  award 
has  now  passed ;  that  the  said  dispute  was  brought  according  to 
the  said  agreement  before  the  members  of  the  said  association; 
and  that  the  defendant  is  contrary  to  the  said  agreement  now 
pleading  the  said  award,  and  thereby  trying  to  derive  benefit  irom 
the  same,  contrary  to  and  in  violation  of  the  said  agreement. 

The  defendant  also  demurred  to  the  second  replication  to  the  third 
plea,  on  the  ground  that  **  the  alleged  custom  is  inconsistent  with 
the  agreement ; "  to  the  second  replication  to  the  fourth  plea,  on 
the  ground  that,  "notwithstanding  the  matter  alleged  in  the  repli- 
cation, the  award  is  binding  imless  set  aside ; "  to  the  third  repli- 
cation to  the  fourth  plea,  on  the  like  ground ;  and  to  the  fourth 
replication  to  the  fourth  plea,  on  the  ground  that  "it  shews  no 
equity  to  be  relieved  as  respects  the  award,  if  the  award  is  good, 
and  there  is  no  need  nor  any  equity  for  relief  if  the  award  is  bad." 
Joinders. 

The  cause  was  tried  before  Blackburn,  J.,  at  the  last  winter 
assize  at  Liverpool.  The  plaintiff  is  a  cotton-broker  at  Liverpool, 
and  a  member  of  the  Cotton  Brokers'  Association  of  Liverpool,  and 
carries  on  business  under  the  firm  of  Thomas  Thorbum  &  Co.  The 
defendant  is  a  cotton-spinner  at  Bolton.  On  the  7ih  ofApil^  1866, 
the  defendant,  through  one  BuUey,  his  broker,  contracted  to  buy 
of  the  plaintiff  250  bales  of  Surat  cotton  "  to  arrive.'*  The  sold- 
note  was  as  follows : — 

"  I  have  this  day  sold  to  you,  to  arrive  in  Liverpool  per  ship  or 
ships  from  Bombay,  on  the  terms  of  the  printed  rales  of  the  Cotton 
Brokers'  Association  of  Liverpool,  as  indorsed,  two  hundred  and 
fifty  bales  cotton,  on  the  basis  of  li^d.  per  lb.  for  fair  new  mer- 
chants' Oomrawattee,  March  or  April  shipment.  No  allowance  to 
sellers.  In  case  of  inferiority  of  quality,  the  cotton  to  be  taken  by 
the  buyer  at  an  allowance  to  be  settled  by  arbitration,  in  the  usual 
manner.    To  be  taken  from  the  warehouse." 
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The  rales  of  the  Cotton  Brokers'  Association  of  Lirerpooly  which       1867 
were  printed  at  the  back  of  the  bought  and  sold-notes,  are  set  out    thobbubn 
in  the  third  plea,  so  far  as  thej  are  material.    Being  pressed  by     BAraiss. 
the  buyer's  broker  to  name  the  ship  or  ships,  the  plaintiff  on  the 
2l8t  of  June  sent  Bulley  the  following  memorandum : — 

**  We  beg  to  give  you  notice  that,  of  the  250  bales  cotton  sold  you, 
*  to  arrive,'  7th  of  April,  225  bales  are  coming  by  the  Ann  Milicent ; 
and  we  shall  give  you  the  ship's  name  for  the  other  25  bales  in  a 
day  or  two." 

The  receipt  of  this  notice  was  on  the  following  day  acknowledged 
by  Bulley ;  but,  finding  subsequently  that  the  Ann  Milicenb  had 
sailed  from  Bombay  on  the  27th  of  Marchy  Bulley  on  the  10th  of 
July  wrote  the  plaintiff  as  follows : — 

^I  find  that  the  Ann  Milicent ^  by  which  you  declare- 225  Oomra- 
wattees,  cleared  in  the  month  of  March,  whilst  your  declaration  is 
dated  21st  June.  I  ^annot,  therefore,  on  the  part  of  Mr.  Barnes, 
accept  the  declaration." 

As  to  the  other  twenty-five  bales,  there  was  no  dispute.  They 
were  received  and  paid  for. 

The  Ann  Milicent  arrived  at  Liverpool  on  the  Slstof  July,  1866, 
and  notice  of  her  arrival  was  immediately  given  to  Bulley,  with  an 
intimation  from  the  plaintiff  that  he  should  insist  upon  the  fulfil- 
ment of  the  contract.  On  the  1st  of  August,  Bulley,  on  behalf  of 
the  defendant,  intimated  his  desire  to  have  the  question  in  dispute 
referred  to  arbitration,  as  provided  by  the  7th  rule  of  the  Cotton 
Brokers'  Association,  and  required  the  plaintiff  to  appoint  some 
member  of  the  association  to  meet  Mr.  Charlton  Jones,  who  would 
act  for  the  defendant.  On  the  11th  of  August,  the  defendant  re- 
ceived notice  that  the  cotton  was  ready  for  delivery.  On  the  15th 
Bulley  sent  the  plaintiff  a  notice,  that,  if  he  failed  to  appoint  an 
arbitrator  on  or  before  the  17th,  he  (Bulley)  would  call  upon  the 
chairman  of  the  association  to  appoint  arbitrators  to  whom  the 
matter  should  be  referred,  in  conformity  with  the  8th  clause  of  the 
printed  rules.  The  plaintiff  having  failed  to  appoint  an  arbitrator 
on  his  behalf,  Mr.  Buchanan,  the  president  of  the  Cotton  Brokers' 
Association,  appointed  Mr.  Charlton  Jones  and  a  Mr.  Burning  to 
act  as  arbitrators ;  and  notice  of  the  appointment  was  given  to  the 
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1867       plaintiff  and  to  Bnlley.    The  plaintiff,  haying  met  Ur.  Bnchanan 

THOBBusir    i^  Liverpool,  objected  to  the  appointment  of  Mr.  Charlton  Jones, 

Bimns.     inasmuch  as  he  was  the  arbitrator  named  by  Bnlley.  Mr.  Buchanan 

thereupon,  on  the  31st  of  August,  wrote  to  each  party  as  follows : — 

"  Referring  to  my  note  of  the  21st  instant,  and  Mr.  Thorbum 
having  raised  objections  to  my  nomination  of  Mr.  Charlton  Jones, 
he  at  once  withdrew ;  and  I  have  nominated  Mr.  E.  H!abershon  in 
his  stead,  to  act  in  conjunction  with  Mr.  Duming,  with  whom 
please  to  communicate." 

On  the  same  day,  and  within  two  hours  after  the  receipt  by  the 
plaintiff  of  this  notice,  and  without  his  having  any  intimation  from 
the  arbitrators  that  they  were  prepared  to  aGt,he  received  from  them 
the  following  award : — 

**  Arbitration  on  contract  for  225  (part  of  250)  bales  Suiat  cotton 
bought  by  Mr.  T.  Barnes  &om  Messrs.  T.  Thorbum  &  Co.,  on  the 
7th  of  April,  1866. 

"  We,  the  undersigned,  cotton-brokers,  having  considered  all  the 
circumstances  connected  with  the  above  case,  do  hereby  decide 
that  the  declaration  made  on  the  21st  of  June  is  not  a  proper  one, 
and  consequently  the  buyer  has  the  power  to  cancel  the  contract. 

(Signed)     "  W.  Duming. 
"E.  Habershon. 

"Liverpool,  31st  August,  1866." 

Some  doubts  having  been  entertained  by  members  of  the  Cotton 
Brokers'  Association  as  to  the  propriety  of  the  decision  of  the  arbi- 
trators, a  meeting  was  called  on  the  14th  of  September,  and  it  was 
resolved  by  a  majority  of  the  members  present  that  the  award 
should  be  set  aside. 

It  was  admitted  that  Bulley,  the  defendant's  broker,  had  fairly 
laid  all  the  letters  and  documents  before  the  two  arbitrators,  with- 
out attending  before  them  or  arguing  personally.  On  the  26th  of 
October,  Bulley  received  notice  fix)m  the  plaintiff  that  the  cotton 
had  been  sold,  with  an  account  sales  and  account  current  shewing 
a  loss  of  1022Z.  16^.  8d.f  payment  of  which  sum  was  demanded. 

It  was  also  admitted  that  the  shipment  was  on  the  19th  of 
March,  1866. 

On  the  part  of  the  plaintiff  it  was  contended  that  the  dedara- 
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lion  made  on  the  2l8t  of  June  was  in  time;  that  the  dispute       i867 
'between  the  parties,  being,  not  as  to  the  mode  of  performing  the    thobbubh 
contract,  but  as  to  its  construction,  was  not  a  dispute  arising     3^^^- 
out  of  the  contract  within  the  meaning  of  the  rules  of  the  Cotton 
Brokers'  Association ;  and  that  the  award  was  improperly  made, 
without  notice  to  the  plaintiff,  or  an  opportunity  given  to  him  to 
be  heard,  and  was  therefore  void. 

For  the  defendant  it  was  insisted  that  the  declaration  of  the 
ship  should  have  been  made  within  two  months  from  the  day  of 
shipment  of  the  cotton,  viz.  the  19th  of  March ;  that  the  dispute 
.as  to  the  time  of  declaring  the  ship  was  the  proper  subject  of  a 
reference,  and  the  award  well  made ;  and  that  there  was  no  issue 
whereon  to  raise  the  objection,  if  well  founded. 

The  learned  judge  thought  the  point  as  to  the  validity  of  the 
award  was  not  raised  by  the  pleadings, — ^referring  to  VeaJe  v. 
Warner  (1) ;  but  said  that,  if  it  could  be  raised  in  any  way,  and  the 
Oourt  thought  the  objection  sustained  by  the  evidence,  the  plaintiff 
might  have  leave  to  amend  if  the  Court  thought  fit.  He  there- 
upon directed  a  nonsuit  to  be  entered,  reserving  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  10222L  16a.8<2.,  the  Court  to 
draw  any  inferences  of  fact  from  the  evidence. 

Brett,  Q.C.  (Jan.  14),  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  plaintiff  for  10227.  16a.  8i.,  on  the  grounds, — first,  that  the 
declaration  of  the  ship  was  in  sufficient  time, — secondly,  that  the 
award  was  void,  because  not  on  a  dispute  within  the  rules,  or 
because  there  was  no  power  in  the  president  of  the  Cotton  Brokers' 
Association  to  change  the  arbitrator,  or  because  the  plaintiff  had 
no  notice  of  the  meeting  and  no  opportunity  of  being  heard ;  and 
also  for  judgment  non  obstante  veredicto  on  the  fourth  plea. 

Quain,  Q.C,y  and  B.  G.  Williams,  shewed  cause.  If  the  Court  be 
with  the  defendant  upon  the  award,  the  demurrers  become  im- 
materiaL  The  contract  is  for  a  March  or  April  shipment ;  and,  the 
shipment  being  from  an  Indian  port^  the  declaration  of  the  name  of 
the  ship  should  have  been  made  within  two  calendar  months  from 
the  date  of  shipment.  The  question  is,  whether  the  two  months  are 
to  be  reckoned  from  March  or  from  April ;  if  from  the  former,  the 

(1)  1  Wma.  Saund.  827  a,  n.  (3). 
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1867        declaration  was  too  late.    The  Bhipment  was  on  the  19th  of  March, 

Thdrbibn    and  the  ship  sailed  on  the  27th.    The  mention  of  the  two  months 

BACNEe.     ^^  ^  &^^  ^^^  seller  the  option  of  declaring  either  for  a  March  or 

an  April  shipment ;  but  it  was  not  intended  to  enlarge  the  time 

for  declaring. 

[WiiiLESy  J.  Suppose  part  of  the  cargo  was  shipped  in  March 
and  part  in  April,  and  the  ship  sailed  in  April  ?] 

In  that  case,  it  might  perhaps  be  called  an  April  shipment.  But 
that  point  does  not  arise  here.  Then  it  is  said  that  the  dispute 
which  arose  here  was  not  the  subject  of  a  reference  within  the 
rules  of  the  Cotton  Brokers'  Association.  The  seventh  rule  pro- 
vides that,  *'  in  case  of  any  dispute  arising  out  of  the  contract," 
the  matter  shall  be  referred.  This  was  a  contention  as  to  the 
application  of  the  rules  to  the  circumstances  of  the  particular  case, 
and  therefore  clearly  a  dispute  arising  out  of  the  contract,  which 
incorporates  the  rules.  The  objection  that  Habershon  was  sub* 
stituted  by  the  president  as  an  arbitrator  in  lieu  of  Charlton 
Jones,  was  not  taken  at  the  trial :  and,  if  it  had  been,  it  would  have 
availed  nothing.  The  plaintiff  having  failed  to  name  an  arbi- 
trator, the  president  was  empowered  by  the  eighth  rule  to  name 
one  for  him;  and  the  substitution  of  Habershon  was  made  by 
reason  of  the  plaintiff's  objection  to  Jones,  because  he  had  origin- 
ally been  named  by  the  defendant. 

[WiLLBS,  J.,  referred  to  Co.  Litt.  157.  b.,  where  it  is  said  that^ 
"if  a  juror  hath  been  an  arbitrator  chosen  by  the  plaintiff  or 
defendant  in  the  same  cause,  and  have  been  informed  of  or  treated 
of  the  matter,  this- is  a  principal  challenge."] 

If  the  point  had  been  taken,  Mr.  Buchanan  might  have  been 
put  into  the  witness-box  to  shew  that  the  substitution  was  made 
at  the  plaintiff's  request  The  next  objection  to  the  award  is,  that 
the  plaintiff  had  no  notice  of  the  meeting  of  the  arbitrators,  and  no 
opportunity  of  being  heard.  This,  it  must  be  remembered,  was  a 
mercantile  arbitration,  in  which  it  is  every  day's  practice  to  pro- 
ceed without  having  the  parties  before  the  arbitrators  at  all.  The 
fects  were  admitted.    There  was  no  necessity  for  hearing  evidence. 

[WiLLES,  J.  In  the  case  of  Be  Brook,  Ddcomyn,  and  Badarl  (1) 
this  Court  declined  to  listen  to  such  an  argument] 
(1)  16  C,  B.  (N.S.)  403;  33  L.  J.  (C.P.)  246. 
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That  was  a  totally  different  case.  The  umpire,  professing  to  act  1867 
upon  the  statements  and  documents  submitted  to  him,  without  THOBBrsN 
communication  with  either  party  obtained  other  evidence ;  and  the  babnes. 
Court  held  that  to  be  a  violation  of  the  universal  principles  of 
justice.  Besides,  that  arose  upon  motion.  It  is  extremely  doubt- 
ful whether  the  plaintiff  could  have  raised  this  objection  even  upon 
a  motion  to  set  aside  the  award :  but  it  is  clear,  since  the  cases 
referred  to  in  the  note  to  VeaJe  v.  Warner  (1),  that  it  cannot  be 
raised  by  plea  or  by  a  traverse  of  the  plea.  In  Whitmore  v. 
Smith  (2),  it  was  held  by  the  Exchequer  Chamber  (reversing  the 
judgment  of  the  Court  of  Exchequer),  that,  where  an  award  is 
made  upon  aU  the  matters  in  difference,  and  is  in  the  required 
form,  and  intended  by  the  arbitrators  to  express  their  decision,  an 
objection  that  they  adopted  the  opinion  of  a  third  person  by  which 
they  agreed  to  be  bound,  cannot  be  raised  under  a  plea  of  nul  tiel 
agard  to  an  action  on  the  award.  (3)  Willes,  J.,  delivering  the 
judgment  of  the  Court  of  error,  there  says :  "  Whether  the  award 
was  subject  to  be  set  aside  for  misconduct  of  the  arbitrators,  by  an 
application  to  the  Court  of  which  the  submission  might  be  made  a 
rule  (12  &  13  Vict  c.  106,  s.  154),  depends  upon  the  question  of 
fact  whether  in  acting  upon  Eotton's  opinion  they  did  more  than 
the  parties  themselves  consented  to :  see  Anderson  v.  Wallaee  (4) : 
and  upon  that  question  we  need  not  pronounce  any  opinion ; 
because,  assuming  that  it  ought  to  be  answered  in  the  affirmative, 
the  question  still  remains,  whether  the  objection  can  be  raised  by 
plea;  and  we  are  of  opinion  that  it  cannot."  That  which  is  sug- 
gested here  is  nothing  if  not  misconduct. 

[Willes,  J.  Insufficiency  of  opportunity  of  being  heard  is 
clearly  ground  for  a  motion  to  set  aside  the  award.  The  only 
question  here  is,  whether  the  total  absence  of  opportunity  is  matter 
for  a  plek 

MoxTAGUE  Smith,  J.    The  strong  point  upon  this  part  of  the 

(1)  1  Wms.  Saund.  327 a;  referring  925,';  In  re  Hall,  2.  M.  &  Gr.  847. 

to  Wills  V.  Maccarmick,  2  Wik  148 ;  (2)  7  H.  &  N.  50P,  618 ;  19  I.  J. 

Braddick  v.  Thampsm,  8  East,  344 ;  (Ex.)  402. 

PreedY.DtteheuqfCumlerland,4,T.^.  (3)  And  see  Gray  y.  WtUon^  Law 

585;   Fordand  v.  Marygdd,  1  Salk.  Eep.  IC.P.  60. 

72;   Qraz^rooh  v.  DavU,  5  B.  &  C.  (4)  3  CI.  tfe  F.  26. 
534;  Johnson  y.  Durante  2  B.  *  Ad. 
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ise?  case^  as  it  seems  to  me,  is,  that  there  was  a  remedy  pointed  out  by 
THOBsuBir  the  tenth  rule,  yiz.  an  appeal  to  the  committee  of  the  association^ 
BAmnsB.     ^1^<^^  ^^  plaintiff  did  not  think  fit^o  adopt.] 

Brett,  Q.C.,  and  G.  BusseU,  in  support  of  the  rule.  The  contract 
gives  the  seller  the  option  of  declaring  cotton  shipped  in  March 
or  April.  The  second  rule  of  the  Cotton  Brokers'  Association 
requires  this  declaration  to  be  made,  in  the  case  of  cotton  coming 
&om  an  East  Indian  port,  within  two  calendar  months  next  after 
the  date  of  shipment  named  in  the  contract,  which  means,  as  the 
plaintiff  contends,  within  two  months  after  the  last  day  of  April,, 
that  is,  two  months  next  after  the  time  for  shipment  given  by  the 
contract.  The  arbitrators  put  a  different  construction  upon  the 
contract.  But  the  minutes  of  the  association,  which  were  made 
part  of  the  evidence  at  the  trial,  shewed  that  that  conduijion  was 
unanimously  repudiated  by  that  body. 

[WiLLES,  J.  The  decision  of  the  case  cannot  be  affected  by  the 
opinions  of  the  members  of  the  Cotton  Brokers'  Association*  We 
have  only  two  questions  before  us, — firsts  whether  the  award  is 
binding, — secondly,  if  it  is  not,  what  is  the  construction  of  the 
seventh  rule. 

Montague  Smith,  J.  The  plaintiff  did  not  appeal,  as  he  might 
have  done,  under  the  10th  rule.] 

To  appeal  would  have  been  to  admit  the  jurisdiction  of  the  arbi* 
trators.  The  matters  intended  to  be  referred  under  this  contract 
were  disputes  arising  out  of  the  mode  of  performing  it, — whether 
the  cotton  was  of  the  quality  contracted  for,  and  whether  it  was  in 
a  merchantable  condition,  or  according  to  sample ;  matters  of  fact, 
which  might  properly  form  the  subject  of  a  reference  to  merchants. 
But  the  legal  effect  and  construction  of  the  contract  was  matter  of 
law,  to  be  determined  by  the  Court.  Then,  was  this  a  valid  award? 
It  is  of  the  very  essence  of  an  award  that  it  shall  be  a  final  deci- 
sion of  a  dispute  between  parties  who  have  had  an  opportunity  of 
presenting  their  respective  cases  to  the  arbitrator  in  the  presence 
of  each  other.  No  such  opportunity  was  given  here ;  the  notice 
that  the  award  had  been  made,  was  given  to  the  plaintiff  within 
two  hours  of  the  receipt  by  him  of  an  intimation  that  the  arbi- 
trators had  been  appointed;  and  the  award  seems  to  have  been 
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founded  npon  a  statement  and  documents  which  were  handed  to       1867 
the  arbitrators  by  the  defendant's  broker  without  any  communica"    Thorbubh 
tion  to  the  plaintiff.  Bambb 

[WiLLES,  J.  I  think  we  must  assume  that  the  plaintiff  had  not 
an  opportunity  of  being  heard  before  the  arbitrators,  because  that 
point  is  reserved.] 

This  may  be  likened  to  the  case  of  an  action  upon  a  foreign  judg- 
ment. There,  it  is  not  competent  to  inquire  into  the  regularity  of 
the  proceedings,  or  the  propriety  of  the  judgment ;  but  it  may  be 
shewn  that  they  are  contrary  to  natural  justice,  and  yoid.  G^ie 
rule  is  well  stated,  and  the  authorities  collected,  in  the  notes  to 
The  Ducheaa  of  Kingston's  Case,  in  2  Smith's  Leading  Gases,  6th 
ed.  693 : — ^  It  is  clear  that,  if  the  judgment  appear  on  the  fcuce  of 
the  proceedings  to  be  founded  on  an  incorrect  view  of  the  English 
law  knowingly  or  perversely  acted  on, — see  Nov^i  v.  Bosd  (1),  the 
judgment  of  Cockbum,  C.J.,  in  Cam.  Scacc.  in  Inrne  v.  Cos- 
trique  (2),  and  Simpson  v.  Fogo  (3) ;  or  of  the  Law  of  Nations, — 
Pdlwrd  V.  Bdl  (4) ;  Bird  v.  Appleton  (5) ;  Baring  v.  dagOt  (6)  ; 
BdUon  V,  Gladstone  (7)  ; ,  or  to  offend  common  reason  and  justice,— 
Bv4ihanan  v.  Bucker  (8) ;  and  see  Cavan  v.  Stewart  (9) ;  FramMand 
V.  M^Ousty  (10) ;  Bruee^.  Wait  (11),  where  the  judgment  was  that 
of  an  inferior  English  court ;  Ward  v.  EUayn  (12) ;  or  even  to  be 
grossly  defective, — Obieini  v.  Bligh  (13), — it  will  not  be  conclusive 
either  in  a  declaration  or  a  plea.  It  is  also  not  too  much  to  say 
that  our  courts  would  allow  a  judgment,  whether  in  personam  or 
in  rem,  to  be  impeached  by  extrinsic  evidence  shewing  distinctly 
that  the  court  which  pronounced  it  had  no  jurisdiction:  see 
Bavdoeh  v.  Bockwood  (14) ;  Botoles  v.  Orr  (15) ;  or  that  it  was  ob- 
tained by  fraud,  for  that,  to  use  the  language  of  the  Lord  Chief 
Justice,  is  an  extrinsic  collateral  act,  which  vitiates  the  most 
solemn  proceedings  even  of  our  own  courts :  or  by  means  clearly 

(1)  2  B.  &  Ad.  757.  (9)  1  Stark.  625. 

(2)  8  0.  B.  (N.S.)  at  p.  415.  (10)  1  Knapp,  274. 

(3)  29  L.  J.  (Ch.)  657.  (11)  1 M.  &  G.  1. 

(4)  8  T.  R.  434,  444.  (12)  Cro.  Jac.  261. 

(5)  8  T,  R.  562.  (13)  8  Bing.  335. 

(6)  3  R  &  P.  201,  215.  (14)  8  T.  R.  268. 

(7)  2  Taunt.  85.  (15)  1  Y.  &  0.  464. 

(8)  1  Camp.  63 ;  9  East,  192. 
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1867  contrary  to  nataral  justice;  as,  for  instance,  withoat  anj  notice, 
Thorbcrx  summons,  or  appearance  of  the  party  defendant,  or  any  equiva- 
BaiS^k.     1«^*  proceeding/' 

[WiLLES,  J.  Tbe  merits  cannot  be  gone  into  in  an  action  upon 
the  judgment,  where  the  party  has  had  an  opportunity  of  being 
heard:  Ferguson  v.  Mahon  (1);  Slieehy  v.  Prqfesaional  Life 
Assurance  Company.  (2)] 

It  may  be  conceded  that,  if  the  matter  complained  of  was  a  mere 
irregularity,  the  only  mode  of  taking  advantage  of  it  would  be  by 
motion  to  set  aside  the  award.  (8)  But  an  award  which  is  made 
without  giving  the  parties  an  opportunity  of  being  heard,  is  so 
contrary  to  natural  justice  that  it  is  altogether  a  nullity.  This 
was  laid  down  by  this  Court  in  the  strongest  possible  terms  in  the 
case  referred  to  by  Willes,  J.,  of  Be  Broohy  Delcomyn,  &  Badari.  (4) 
Erie,' C. J.,  says:  " It  is  one  of  the  first  principles  in  the  adminis* 
tration  of  justice,  that  the  tribunal  which  is  to  decide  must  hear 
both  sides,  and  give  both  an  opportunity  of  hearing  the  evidence 
upon  which  the  decision  is  to  turn."  Here,  there  might  have  been 
important  evidence  of  usage  as  to  the  intendment  of  the  words 
used  in  the  contract,  or  there  might  have  been  conduct  on  the 
part  of  the  buyer  which  amounted  to  an  acquiescence  in  the 
declaration  of  shipment,  though  too  late.  The  parties  should 
have  had  an  opportunity  of  representing  their  respective  views 
before  the  arbitrator,  and  of  calling  witnesses  if  necessary.  The 
language  of  the  judges  in  Braddick  v.  Thompson  (5),  Chrazebrook 
V.  Davis  (6),  and  the  other  cases  referred  to  in  the  notes  to  Veale 
V.  Warner  (7),  is  very  guarded.  In  no  case  has  it  been  held  that 
the  objection  that  the  party  has  had  no  opportunity  whatever  of 
being  heard  is  not  the  subject  of  a  plea.  'J'he  Couit,  therefore, 
must  now  determine  that  question  upon  principle ;  and,  as  power 
is  reserved  to  amend  in  any  manner  which  may  avail  the  plaintiff 
to  raise  the  objection,  they  may  allow  an  equitable  replication  to 
be  added. 

(1)  11  Ad.  &  E.  179 ;  3  P.  &  D.  143.  (4)  16  C.  B.  (N.S.)  403 ;  83  L.  J. 

(2)  2  C.  B.  (N.S.)  211 ;    26  L.  J.  (C.P.)  246. 
(CP.)  301;   in  error,  3  C.  B.  (N.S.)  (5)  8  East,  344. 
697.  (6)  6  B.  &  C.  534. 

(3)  See  Fessard  v.  Mvgnier,  18  C.  B.  (7)  1  Wms.  Saiind.  327  a. 
(N.S.)  286. 
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WiLLES,  J.     This  is  an  action  for  not  accepting  a  quantity       1S67 
of  cotton  which  arrived  by  the  ship  Ann  Milicent  from  Bombay,    thobbobh^ 
haying  been  shipped  on  board  her  at  Bombay  on  the  19th  of 
March,  1866,  pursuant  to  a  contract  dated  the  7th  of  April,  1866, 
by  which  the  plaintiff  agreed  to  sell  to  the  defendant  250  bales  of 
cotton,  to  arrive  in  Liverpool  per  ship  or  ships  from  Bombay,  on 
the  terms  of  the  printed  rules  of  the  Cotton  Brokers'  Association  of 
Liverpool,  as  indorsed  on  the  contract ;  the  cotton  to  be  of  March 
or  April  shipment.    By  one  of  the  rules  referred  to  (rule  2),  it  is 
provided  that,  in  all  cases  when  the  terms  are  by  ship  or  ships,  or 
for  shipment  before  a  specified  date,  the  name  or  names  of  the  ship 
or  ships  must  be  given  to  the  buying  broker  within  a  time  men- 
tioned in  the  rule, — ^in  a  case  like  the  present,  within  two  calendar 
months  next  after  the  date  of  shipment  named  in  the  contract. 
The  shipment  of  the  cotton  in  question  having  taken  place  on  the 
19th  of  March»  the  name  of  the  ship  in  which  225  bales  were 
on  their  way,  viz.  the  Ann  MUiceni,  was  declared  to  the  defendant's 
broker  on  the  21st  of  June.    On  the  part  of  the  plaintiff  it  was 
insisted  that,  as  the  2l8t  of  June  fell  within  two  months  after  the 
end  of  April,  this  declaration  was  a  compliance  with  the  terms  of 
the  contract.    The  defendant,  on  the  other  hand,  contended  that, 
as  the  21st  of  June  did  not  fall  within  two  months  next  after  the 
19th  of  March,  the  declaration  was  not  within  the  terms  of  the 
contract,  and  consequently  that  he  was  not  bound  to  accept  the 
cotton*     The  contest  therefore  is,  whether  the  words  "within 
two  calendar  months  next  after  the  date  of  shipment  named  in 
the  contract,"  mean  next  after  the  time  when  the  shipment  was 
actually  completed,  or  next  after  the  time  for  shipment  limited  by 
the  contract.    It  will  be  necessary  for  us  in  the  first  instance  to 
consider  whether  this  matter  has  not  been  decided  in  a  manner 
landing  on  the  plaintiff  by  the  award  of  the  Slst  of  August,  1866. 
That  award  was  founded  upon  the  7th  and  8th  rules  of  the 
Liverpool  Cotton  Brokers'  Association,  by  which  it  is  declared 
that,  ''in  case  of  any  dispute  arising  out  of  a  contract,"  the 
matter  shall  be  referred  to  two  members  of  the  association,  with 
power  to  them  to  call  in  a  third,  and  with  a  proviso  that,  in 
case  of  one  of  the  parties  appointing  an  arbitrator  and  the  other 
neglecting  to  do  so  within  a  given  time,  &c.,  the  matter  shall  stand 
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iwr       referred  to  two  arUtratord  to  be  nominated  by  tbe  chairman 
THOflDNnN    or  president  of  the  association.     It  should  seem  that  the  award 
was  made  in  fact  in  pursuance  of  those  rules^  and  upon  the  veiy 
point  in  question ;  and  it  was  an  award  which  was  adyerse  to  the 
plaintiff:  and  the  question  is  whether  it  is  a  valid  and  binding 
award  upon  him.    As  the  award  upon  the  face  of  it  is  in  apparent 
compliance  with  the  rules,  the  parties  are  bound  by  it>  unless  eidier 
of  the  objections  which  haye  been  urged  on  the  part  of  the  plain- 
tiff be  held  to  prevail.    Now,  it  was  urged  in  the  first  place  that 
the  award  was  void  because  the  question  whether  the  declaration 
of  the  ship  or  ships  was  made  in  time,  was  not  a  dispute  **  arising 
out  of  the  contract,"  within  the  7th  rule,  but  a  dispute  as  to  the 
construction  of  the  contract  itself  quite  irrespective  of  the  mode  of 
performing  it.     I  cannot  accede  to  that  criticism.    The  language 
used  is  metaphorical,  and  is  quite  as  applicable  to  a  dispute  about 
the  meaning  of  the  words  of  the  contract  necessitating  a  reference 
to  arbitration,  as  to  a  breach  of  the  contract  itsel£    I  am  utterly 
unable  to  distinguish  between  the  contract  and  the  breach  of  it  in 
this  respect.    It  appears  to  me  that  the  dispute  as  to  the  time 
within  which  the  ship  was  to  be  named  was  one  which  by  the 
express  terms  of  the  contract  the  arbitrators  had  power  to  hear 
and  determine.   The  next  objection  urged  was  that  it  was  not  com- 
petent to  the  chairman  or  president  of  the  association  to  change 
the  arbitrator  as  he  did.    It  appears  that  a  Mr.  Charlton  Jones 
was  originally  appointed  by  the  defendant  to  act  as  arbitrator  on 
his  behalf;  that,  the  plaintiff  having  failed  upon  due  notice  to 
name  his  arbitrator,  the  president,  in  pursuance  of  the  power  given 
to  him  by  the  8th  rule,  appointed  two  persons  to  act,  viz.  Mr. 
Jones  and  a  Mr.  Duming;  that,  upon  this  being  communicated  to 
the  plaintiff,  he  suggested  to  the  president^  that,  inasmuch  as  Mr. 
Jones  had  been  nominated  by  the  defendant^  some  independent 
person  ought  to  have  been  selected;  whereupon  the  president, 
yielding  to  the  plaintiff's  objection,  appointed  a  Mr.  Habershon  in 
his  stead ;  and  that  the  award  was  made  by  Mr.  Duming  and  Mr. 
Habershon.    This  objection  appears  not  to  have  been  put  forward 
at  the  trial,  and  certainly  is  not  reserved  by  the  learned  judge. 
My  strcng  impression  is  that  there  is  nothing  in  iU    The  substitu- 
tion of  the  one  arbitrator  for  the  other  having  been  made  at  the 
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pkintifTs  own  snggeBldon»  I  think  he  onght  not  to  bo  allowed  isfft 
to  complain  of  it  It  is  enough,  howeyer,  to  say  that  the  point  wafi  TmosBxim 
not  raised  or  reserved.  It  was  then  objected  that  the  award  was  BAsm 
bad,  because  the  plaintiff  had  no  notice  of  the  meeting  of  the 
arbitrators,  nor  any  opportunity  of  being  heard  before  them.  It 
seems  that  the  only  intimation  the  plaintiff  had  of  the  appoint- 
ment of  Mr.  Habershon  was  the  letter  addressed  by  the  president 
to  each  party  on  the  31st  of  August,  and  that,  within  two  houm 
after  the  receipt  of  that  letter  by  the  plaintiff,  he  had  notice  that 
the  arbitrators  had  made  their  award.  The  decision  of  the  arbi- 
trators appears  to  have  been  based  entirely  upon  the  letters  and 
documents,  which  it  was  conceded  had  been  fairly  laid  before  them ; 
and  no  doubt  they  were  competent  persons  to  deal  with  such 
a  matter.  But  the  objection  is  that  the  arbitrators  gave  the 
plaintiff  no  opportunity  of  being  heard ;  and  I  am  of  opinion  that, 
if  this  objection  were  raised  in  the  course  of  a  proceeding  in  which 
it  was  competent  to  the  plaintiff  to  raise  it,  and  it  was  fairly  raised, 
the  award  could  not  be  allowed  to  stand.  It  must  be  admitted 
that  the  plaintiff  had  no  opportunity  of  being  heard  upon  the 
question  of  the  construction  of  the  documents  which  were  put  in ; 
and,  as  at  present  advised,  I  think  it  is  no  answer  to  say  that  the 
result  would  have  been  the  same  if  he  had  been  heard.  Having 
saade  these  remarks,  I  now  come  to  the  dry  question  of  law,  viz. 
whether  the  form  in  which  the  objection  is  made  here  is  the  form 
in  which  it  was  competent  to  the  plaintiff  to  make  it^ — ^whether 
the  not  having  given  the  party  an  opportunity  of  being  heard  is  an 
objection  which  can  be  raised  by  plea,  or  only  a  sort  of  misconduct 
of  the  arbitrators  to  be  taken  advantage  of  by  a  motion  to  set 
aside  the  award.  Upon  the  best  consideration  I  can  bring  to  the 
ease,  I  have  come  to  the  conclusion  that  the  latter  is  the  only 
mode  in  which  such  an  objection  can  be  urged.  It  was  certainly 
not  put  too  high  by  Mr.  Brett  when  he  said  that  it  is  one  of 
the  fiiBt  principles  of  justice  that  no  man's  rights  shall  be  adjudi- 
cated upon  without  giving  him  an  opportunity  of  being  heard 
in  support  of  them.  It  is  a  principle  which  is  universally  recog- 
nised, and  has  frequently  been  acted  upon  in  this  Court  (1) ;  and 
indeed  it  is  admitted  when  it  is  said  that  an  award  made  in  viola- 
(1)  See  Cooper  v.  Wandsworth  Board  of  Works,  14  C.  B.  (N.S.)  180. 
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1867       iion  of  it  may  be  set  aside  by  the  Oonrt  on  motion.    It  has  been 
TnoRBUBN    very  forcibly  nrged  that  the  whole  proceeding  in  this  case  is  void; 
6au«.     ^^^  ^^  instance  has  been  put  of  judgments  of  foreign^courts, 
to  which  the  courts  of  this  country  will  give  no  effect  where  they 
are  shewn  to  have  been  obtained  without  giving  the  defendant 
an  opportunity  of  being  heard,  and  so  are  contrary  to  natural 
justice.    If  an  arbitrator  stood  in  the  same  position  as  an  ordinary 
judge^  the  argument  would  be  conclusive.    But  he  does  not    He  is 
selected  by  the  parties  themselves,  who  stipulate  with  one  another 
to  abide  by  his  decision.    It  is  for  this  reason  that  an  arbitrator 
stands  in  a  different  position  from  a  judge  whom  the  litigants  have 
*  no  opportunity  of  selecting.    Here  the  arbitrators,  in  default  of 

nomination  by  the  parties  pursuant  to  the  7th  rule,  were  under 
the  8th  to  be  selected  by  the  president  of  the  association.  It 
seems  not  to  be  unreasonable  that  the  misconduct  of  such  an 
arbitrator  should  stand  upon  the  same  footing  whether  it  be  great 
or  small.  Suppose  an  arbitrator  were  to  place  a  half-hour  glass 
bdPore  him,  and  to  limit  the  hearing  of  each  side  to  that  space  of 
time,  and  so  cut  short  the  lengthiest,  that  would  be  a  matter  which 
might  be  brought  before  the  Court  upon  motion  (not  by  plea), 
when,  if  it  appeared  that  any  injustice  had  been  done,  the  Court 
might  interfere  upon  reasonable  terms ;  but  it  clearly  would  not 
be  ground  for  setting  aside  the  award  under  all  circumstances. 
That  the  defendant  has  not  been  sufficiently  heard  is  not  an  objec- 
tion that  can  be  raised  by  plea,  but  only  by  motion.  If  the  party 
omits  to  take  that  course  within  the  period  limited  by  the  practice 
of  the  Court,  he  must  be  taken  to  have  waived  it.  I  am  unable  to 
draw  any  distinction  between  an  insufficient  hearing  and  a  case 
where  only  the  argument  of  the  parties  has  been  lost.  The  course 
of  reasoning  and  the  authorities  cited  combine  to  shew  that  such 
an  objection  cannot  be  taken  by  plea.  Insufficiency  or  want  of 
hearing  must  be  urged  as  a  ground  for  setting  aside  the  award 
on  motion,  and  cannot  be  set  up  as  a  bar  to  an  action  upon  iU 
Upon  this  ground  I  think  the  rule  must  be  dischaiged.  And 
this  makes  it  unnecessary  for  us  to  give  any  decision  upon  the 
otJxer  points,  which  we  should  prefer  to  abstain  from  doing,  lest 
anything  we  might  say  should  prejudice  other  eases  which  are  now 
pending. 
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Keating,  J.  I  also  am  of  opinion  that,  under  the  dxcnm-  1887 
'stances,  and  looking  at  the  time  and  manner  in  which  it  is  sought  thobbubh 
to  impeach  it,  the  award  in  question  is  binding  and  conclusive,  bams. 
Mr.  Brett  in  the  first  instance  sought  to  impeach  it  on  the 
ground  that  the  matter  decided  by  the  arbitrators  was  not  a 
dispute  arising  out  of  the  contract,  within  the  meaning  of  the 
parties ;  and  he  attempted  to  draw  a  distinction  between  a  dispute 
as  to  the  mode  of  performing  the  contract  and  a  dispute  as  to  the 
construction  of  the  contract  itself.  Probably  there  is  that  distinc- 
tion. But,  looking  at  the  terms  of  this  contract^  the  question  is, 
whether  the  parties  contemplated  any  such  distinction.  It  seems 
to  me  that  they  did  not.  It  is  an  agreement  by  mercantile  men  to 
refer  to  merchants  any  dispute  between  them  which  might  arise 
out  of  the  contract.  They  neyer  could  have  intended  to  exclude 
what  two  mercantile  men  might  consider  to  be  the  construction  of 
the  contract.  The  next  ground  of  objection  was  abandoned, 
because  it  seems  not  to  have  been  taken  at  the  triaL  If  it  had 
been  necessary  to  express  any  opinion  upon  it,  I  must  own  that 
my  impression  coincides  with  that  of  my  Brother  Willes.  It  was 
then  urged  that  the  award  was  void,  because  it  was  made  under 
circumstances  which  shewed  the  proceeding  to  be  contrary  to 
natural  justice,  the  plaintiff  not  having  been  afforded  an  oppor- 
tunity of  being  heard  before  the  arbitrators.  1  confess  I  was  a 
good  deal  impressed  by  that  argument ;  for,  it  is  repugnant  to 
one's  ideas  of  justice  that  a  man  should  be  bound  by  the  decision 
of  a  tribunal  before  which  he  has  not  been  heard  or  been  allowed 
an  opportunity  of  being  heard.  But,  upon  mature  consideration, 
I  think  we  are  not  now  called  upon  to  decide  whether  or  not  the 
plaintiff  was  or  might  have  been  heard,  but  simply  whether  the 
objection  has  been  taken  in  a  way  to  make  it  available,— or, 
in  other  words,  whether  the  want  of  hearing  can  be  pleaded  in 
bar  to  an  action  upon  the  award.  Mr.  Brett  admitted  that  he 
could  find  no  case  where  such  a  matter  had  been  pleaded :  and  it 
seems  to  me  that  there  are  authorities  the  other  way.  The  decision 
in  Braddich  v.  Thompion  (1),  notwithstanding  the  observations  of 
Lord  Ellenborough,  proceeded  upon  the  ground  that  advantage 
could  only  be  taken  of  the  misconduct  of  aa  arbitrator  selected  by 

<1)  8  East,  344. 
Vol.  n.  2  L  2 
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1867  the  parties  to  be  the  judge  between  them,  by  an  appeal  to  the 
Thosbdbk  equitable  discretion  of  the  Court  If  the  decision  proceeded  upon 
that  ground^  then  the  case  is  a  distinct  authority  on  the  present 
occasion.  The  third  plea  there  disclosed  misconduct  on  the  part 
of  the  arbitrator  approaching  very  closely  to  that  which  has  been 
suggested  here.  In  truth,  the  whole  question  resolyes  itself  into 
this,  was  that  which  is  relied  upon  misconduct  in  the  arbitrators? 
If  it  was,  it  can  only  be  taken  advantage  of  by  motion,  and  not  by 
plea.  The  distinction  is  well  pointed  out  in  the  judgment  of  the 
Exchequer  Chamber  in  Whitmore  v.  Smith  (1),  where  the  pro- 
priety of  enforcing  it  is  strongly  insisted  upon.  "  The  import- 
ance," says  the  Court,  "of  maintaining  this  distinction  will  be 
obvious  when  it  is  considered  that,  upon  an  application  to  the 
equitable  jurisdiction  of  the  Court,  a  person  who  had  taken  a 
benefit  under  the  award  could  not  be  heard  to  object,  at  least  not 
without  giving  up  the  benefit ;  that,  upon  such  an  application,  the 
alleged  defect  of  the  award  might  be  cured  by  abandoning  the 
peccant  items ;  or  that  the  Court  might,  in  its  discretion,  send  back 
the  matter  for  re-consideration  by  the  arbitrators :  whilst,  upon  the 
plea,  the  award  must  be  held  good  or  bad,  simpliciter,  without 
regard  to  any  of  these  equitable  considerations."  It  therefore 
appears  to  me,  upon  the  authorities,  that  this  objection  is  not  one 
which  can  be  taken  advantage  of  by  plea ;  though  my  impression 
is  that  it  would  have  been  a  valid  objection  if  taken  in  the  proper 
way.  This  disposes  of  the  rule,  which  is  enough  for  the  purpose  of 
to*day.  If  it  be  necessary  to  go  further,  I  should  desire  time  to 
consider. 

Montague  Sioth,  J.  I  am  of  the  same  opinion.  In  answer  to 
this  action,  the  defendant  relies  upon  an  award ;  and  he  is  entitled 
to  succeed  unless  either  of  the  objections  urged  against  that  award 
is  well  founded.  The  first  objection  urged  is,  that  a  dispute  as  to 
the  true  construction  of  the  contract  is  not  such  a  "  dispute  arising 
out  of  the  contract "  as  was  intended  by  the  parties  to  be  submitted 
to  arbitration.  It  seems  to  me,  however,  that  such  a  dispute  is 
entirely  within  the  limits  of  the  submission.  It  was  impossible  for 
the  arbitrators  to  arrive  at  any  conclusion  as  to  the  performance  o 

(1)  7  H.  &  N.  509. 
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the  contract  without  first  ascertaining  what  wey e  its  terms.  I  can-  ism 
not  for  a  moment  conceive  that  the  parties  to  this  contract  did  not  Thorbubn" 
intend  that  the  arbitrators  should  settle  the  whole  matter :  and  I  b^^^. 
think  no  persons  could  be  more  fit  to  say  what  the  rules  meant  than 
those  who  framed  them^  and  that  it  would  be  most  unfortunate  if 
the  Court  were  to  come  to  a  different  conclusion.  The  only  other 
objection  which  need  be  noticed  is,  that  the  award  is  Toid  because 
the  plaintiff  had  no  opportunity  of  being  heard  before  the  arbitrators. 
I  for  one  should  insist  most  strongly  upon  the  duty  of  an  arbitrator 
to  give  the  parties  a  fair  opportunity  of  having  their  cases  heard. 
But  I  should  be  equally  strenuous  in  sustaining  an  award  where 
the  party  who  complains  has  allowed  the  proper  time  for  urging 
such  an  objection  to  go  by,  and  has  reserved  it  for  a  defence  to  an 
action  upon  the  award.  However,  I  feel  precluded  by  the  autho- 
Tities  from  holding  that  an  objection  of  this  sort  can  be  the 
subject  of  a  plea.  As  I  read  the  cases  referred  to  in  the  note  to 
Veale  v.  Warner  (1),  and  especially  Braddick  v.  Thompson  (2), 
and  the  cases  which  followed  it,  the  Courts  seem  invariably  to 
have  laid  it  down  that  misconduct  on  the  part  of  an  arbitrator 
cannot  be  set  up  by  a  plea  of  nul  tiel  agard.  The  Court  of 
Chancery  might  always  have  been  applied  to  to  relieve  a  party 
from  the  performance  of  an  award  where  the  conduct  of  the 
arbitrator  or  of  the  opposite  party  had  been  such  as  to  make  it 
inequitable  to  enforce  performance.  The  Court  of  Chancery  and 
the  Courts  of  common  law,  since  the  statute  of  William  (3), 
which  was  passed  to  obviate  the  hardship  of  driving  the  parties  to 
a  Court  of  equity,  would  upon  a  proper  application  take  all  the 
»  circumstances  into  their  consideration,  and  would  probably  not  set 
the  award  aside,  but  would  send  it  back  for  a  re-hearing.  Not 
having  adopted  the  course  which  was  open  to  him,  the  plaintiff 
must  be  taken  to  have  acquiesced  in  the  decision  of  the  arbitrators. 
There  is  no  greater  hardship  in  this  than  occurs  in  many  other 
cases  where  an  irregularity  is  held  to  be  waived  by  acquiescence. 
For  these  reasons  I  am  of  opinion  that  both  objections  faiL 

JRussdl  intimated  that  the  plaintiff  would  not  press  for  judgment 

upon  the  other  point 

(1)  1  Wms.  Saund.  327  a,  n.  (3).  (2)  8  East,  344. 

(3)  9  &  10  Wm.  3,  c.  15. 
Vol.  1L  2  M  2 


406  OOUBT  OF  COMMON  PLEAS.  [L.  B. 

1867  WiLLES,  J.    The,  only  effect,  if  the  plaintiff  had  been  snccessful, 

Thobbubn    wonld  have  been  to  send  the  case  back  to  the  arbitrators,  and  not 
to  set  the  award  aside. 

Bvie  discharged. 

Attorneys  for  plaintiff :  FiMy  Basooe,  Fidd,  &  Oreen. 
Attorneys  for  defendant:  Chester  &  TJrquhart. 


Babses. 


j^  25.  IMHOP  ATO  Akothkb  v.  SUTTON. 

ArhUroHon — Ccmpulwry  Beferenee  under  Vie  Ccmmon  Law  Procedure  Aciy 
1854,  s.  ^— 'Charge  of  Fraud. 

j  The  mere  £act  that  some  one  item  in  the  account  may  inrolye  a  charge  of  fiand 

I  does  not  oust  the  jurisdiction  of  the  judge  at  chambers  to  order  that  the  cause  be 

I  referred  to  the  master,  under  the  3rd  section  of  the  Common  Law  Procedure  Act 

1864  (17  &  18  Vict,  c  126). 

This  was  an  action  brought  to  recoyer  a  balance  of  6362.  ISs., 

j  allied  to  be  due  from  the  defendant  to  the  plaintiffs  on  an  account 

I  for  goods  sold,  money  had  and  reoeired,  and  money  lent.    The 

I  particulars  of  demand  deliyered  originally  contained  the  following 

item : — 

**  1864.    Money  had  and  received  for  the  use  of  the  plaintiff 

being  commission  paid  by  the  plaintiffs  to  the  defendant  for  orders 

!  for  musical  instruments  which  the  defendant  alleged  he  had 

!  obtained,  but  which  orders  were  fictitious    .    •    •    £514    0    O''^ 

I  By  a  ftirther  particular  delivered  pursuant  to  a  judge*s  order^ 

the  above  item  of  514Z.  was  made  up  as  follows : — 

£     a.    d. 
"  1864.  Nov.  5.  Paid  by  plaintiffs  to  defendant    .    50    0    0 
„  „        Credited  to  Dr.  Sarjeant,  other- 

wise Crowther  Smith,  1507., 
which  defendant  represented 
to  plaintiffs  Sarjeant  was  to 
pay  him  on  plaintiffs'  account  150    0    0 

Carried  forward  .  £200    0    0 
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£      8.     d.  1867 
Brought  forward         .        .  200    0    0          11^0^ 
^  1864.  Dec.  24.  Bill  for  250Z.,  at  six  months,  given                            Srrrox. 
by  plaintiffs  to  defendant,  and 
taken  up  by  plaintiffs  at  ma- 
turity       250    0    0 

„     Dec.  31.  By  cheque  of  plaintiffs  paid  to 

defendant        .        .        .        .    50    0    0 
''  1865.  Jan.  12.  Gash  paid  by  plaintiffs  to  defen- 
dant        14    0    0 


£514    0  .0* 


On  the  26th  of  December,  1866,  an  order  was  made  by  Willes,  J., 
on  the  application  of  the  plaintiffs,  to  refer  the  cause  to  one  of  the 
masters  of  the  court,  under  the  3rd  section  of  the  Common  Law 
Procedure  Act,  1854  (17  &  18  Vict  c.  125). 

KeneaJj/f  on  behalf  of  the  defendant,  obtained  a  rule  nisi  to  set 
aside  the  order,  on  the  ground  that  the  plaintiffs'  claim  in  respect 
of  the  51il  involyed  a  criminal  charge  against  the  defendant,  yiz. 
the  obtaining  of  money  by  false  pretences,  and  therefore  was  not  the 
proper  subject  of  a  reference,  but  ought  to  be  submitted  to  a  jury. 

Oppenheim  shewed  cause.  The  3rd  section  of  the  Common  Law 
Procedure  Act,  1854^  provides  that,  ''if  it  be  made  appear,  at  any 
time  after  the  issuing  of  the  writ,  to  the  satisfaction  of  the  Court 
or  a  judge,  upon  the  application  of  either  party,  that  the  matter  in 
dispute  consists  wholly  or  in  part  of  matters  of  mere  account  which 
cannot  conveniently  be  tried  in  the  ordinary  way,  it  shall  be 
lawful  for  such  Court  or  judge,  upon  such  application,  if  they  or  he 
think  fit,  to  decide  such  matter  in  a  summary  manner,  or  to  order 
that  such  matter,  either  wholly  or  in  part,  be  referred  to  an  arbi- 
trator appointed  by  the  parties,  or  to  an  officer  of  the  court,"  &c 
This  being  a  case  involving  matters  of  account  which  could  not 
conveniently  be  submitted  to  a  jury,  and  the  learned  judge  having 
in  the  exercise  of  his  discretion  made  an  order  to  refer  it  to  the 
master,  the  Court  will  not  interfere  upon  a  mere  suggestion  that 
the  bona  fides  of  the  defendant  in  respect  of  certain  transactions 

2  M  2  2 


408  CX)TJET  OF  COMMON  PLEAS.  [L.  E. 

1867        involved  in  one  of  the  items  may  possibly  come  in  question.    In 
Imhof       InsuU  V.  Moojen  (1),  this  Court  held  that  the  mere  fact  of  a  matter 
^'         of  fraud  coming  in  question  before  the  arbitrator  was  no  ground  for 
his  declining  to  proceed  with  the  reference. 

[BoYiLL,  C.J.  Whatever  question  may  incidentally  arise  in  the 
course  of  a  reference,  the  master  is  bound  to  proceed  so  long  as  the 
order  stands.] 

There  is  no  reason  for  saying  that  the  master  is  a  less  fit  tribunal 
for  an  inquiry  into  the  conduct  of  the  defendant  in  respect  of  the 
orders  alleged  to  have  been  obtained  by  him  than  a  jury. 

Kenedy,  in  support  of  the  rule.  This  is  not  a  case  in  which,  if 
the  matter  had  been  fairly  brought  to  the  attention  of  the  learned 
judge,  he  would  have  made  the  order.  Of  the  balance  of  6367. 1%., 
the  principal  part  consists  of  a  sum  of  514/.  which  the  plaintiffs 
seek  to  recover  from  the  defendant  as  commissions  which  they 
had  paid  to  him  on  orders  for  musical  instruments,  which  orders 
they  alleged  to  be  fictitious,  in  other  wordef,  fraudulent.  It  never 
could  have  been  intended  by  the  legislature  that  such  a  dahn  as 
that  should  rank  with  actions  of  account 

[Keating,  J.  In  almost  every  case  where  commission  on  sales 
is  claimed  there  is  a  suggestion  that  the  agent  has  charged  for 
orders  which  were  never  obtained.] 

That  is  very  different  from  this  case.  This  part  of  the  plaintiiBb' 
demand  is  altogether  founded  upon  a  charge  of  fraud  and  false 
pretences, — ^matters  which  the  defendant  clearly  has  a  right  to 
have  investigated  before  a  jury. 

[BoYiLL,  C. J.  The  question  is,  whether  this  claim  does  not 
consist  wholly  or  in  part  of  matters  of  mere  account  which  cannot 
conveniently  be  tried  in  the  ordinary  way.] 

The  4th  section  of  the  statute,  which  provides  that,  if  it  shall 
appear  to  the  Court  or  a  judge  that  the  allowance  or  disallowance 
of  any  particular  item  or  items  in  such  account  depends  upon  a 
question  of  law  fit  to  be  decided  by  the  Court,  or  upon  a  quesUon 
of  fact  ft  to  he  decided  by  a  jury,  a  case  may  be  directed  to  be 
stated  or  an  issue  to  be  tried,  exercises  a  controlling  force  over  &  3. 
In  Pellatt  v.  MarJcwiek  (2),  the  Court  refused  to  refer  to  the  master 

(1)  3  0.  R  (N.S.)  369 ;  27  L.  J.  (C.P.)  75. 
(2)  3  0.  B.  (N.S.)  76a 
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an  action  upon  bills  of  exchange^  under  this  statute,  on  the  ground        1867 
that  the  question  at  issue  was  not  matter  of  jnere  account.  Imhof 

[Montague  Smith,  J.  The  bills  there  being  the  only  matter 
in  the  action,  there  was  no  reason  for  saying  that  that  could  not 
conveniently  be  tried  in  the  ordinary  way.] 

BoviLL,  0  J.  The  particulars  of  demand  disclose  a  claim  made 
by  the  plaintiffs  against  the  defendant  of  a  balance  of  636Z.  13s. 
upon  an  account  consisting  of  numerous  items  for  goods  sold  and 
moneys  lent,  with  credit  given  on  the  opposite  side  for  goods 
returned.  Part  of  the  claim,  and  a  considerable  part  of  it,  viz.  514?., 
is  made  up  of  five  items,  which  are  charged  as  ''  money  had  and 
received  for  the  use  of  the  plaintiffs,  being  commission  paid  by  the 
plaintiffs  to  the  defendant  for  orders  for  musical  instruments 
which  the  defendant  alleged  he  had  obtained,  hd  which  orders  were 
fiditiouB.^*  In  that  state  of  things  it  is  clear  that  the  matter  in 
dispute  in  part  consists  of  matters  of  mere  account,  and  conse- 
quently the  learned  judge  had  jurisdiction  under  the  statute  to 
order  the  cause  to  be  referred  to  the  master ;  and  the  discussion 
which  we  have  heard  to-day  has  satisfied  my  mind  that  it  is  a 
matter  which  could  not  be  conveniently  tried  before  a  jury.  I 
therefore  think  the  learned  judge  exercised  a  proper  discretion  in 
making  the  order,  and  that  this  rule  should  be  discharged. 

Keating,  J.  I  am  of  the  same  opinion.  It  is  not  matter  of 
pure  fraud  that  is  charged.  It  is  mixed  up  with  matters  of  mere 
account.  The  items  to  which  my  Lord  has  referred  are  in  some 
sense  matters  of  mere  accoimt.  I  entirely  agree  with  him  that  this 
is  a  fit  case  for  inquiry  before  the  master,  and  cannot  conveniently 
be  tried  before  a  jury. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  It  is  not 
possible  to  lay  down  any  general  rule  for  the  guidance  of  the 
judges  in  the  exercise  of  this  jurisdiction.  If  the  jurisdiction 
existed  in  this  case,  it  is  not  good  for  us  to  interfere.  To  create 
the  jurisdiction,  the  cause  of  action  must  consist  wholly  or  in  part 
of  matters  of  mere  account  which  cannot  conveniently  be  tried  in 
the  ordinary  way.    I  think  this  case  falls  perfectly  within  that 
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1867  category,  and  that  the  jurisdiction  of  the  judge  is  not  ousted  hj 
li^OT  reason  of  the  circumstance  that  some  one  of  the  items  may  inyolye 
g^^^     a  charge  of  fraud. 

Bule  dischargedy  mffi  cods. 

Attorneys  for  plaintiffs :  Chapman  dt  Clarke. 
Attorney  for  defendant :  C.  7.  Lewis. 


p^^  5,  fm  THE  EXCHEQUEB  CHAMBER] 

:   GRAYES  V.  ASHFOHD  and  Another. 

Copyright  of  Enffravings  wUhin  8  Oeo,  2,  c.  13,  7  Geo.  3,  c.  38,  and  17  Oeo.  3, 
c.  57 — Piracy  hy  Mean*  of  FJiotography — Name  of  Proprietor. 

The  piracy  of  a  picture  or  engraving  by  the  process  of  photography,  or  by  any 
other  process,  mechanical  or  otherwise,  whereby  copies  may  be  indefinitely  mul- 
tiplied, is  within  ih^  statutes  8  Geo.  2,  c.  13,  7  Geo.  3,  c.  38,  and  17  Geo.  3,  c  67, 
for  the  protection  of  artists  and  engravers. 

Oartibart  v.  BdU,  14  C.  B.  (N.S.)  306,  32  L.  J.  (C.P.)  166,  affirmed. 

The  8  Geo.  2,  c.  18,  requires,  as  the  condition  upon  which  the  protection  is 
afforded,  that  the  name  of  the  proprietor  shall  appear  upon  every  plate  and  print 
The  name  of  the  proprietor  appeared  thus  :~" London:  Published  by  Heniy 
Graves  &  Company,  May  1st,  1861,  Printsellers  to  the  Queen,  6,  Pall  Mall  :**-— 

Hdd^  that  this  was  a  sufficient  compliance  with  the  requirement  of  the  statute. 

The  person  intended  to  be  designated  by  the  words  **'  and  Company,*'  was  a 
person  to  whom  Mr.  Graves  paid  a  fixed  sum  monthly  out  of  his  business : — 

Edd^  that  this  did  not  constitute  this  person  a  partner  or  part  '*  proprietor,"  so 
as  to  require  his  name  to  appear  on  the  plate  or  print 

1.  This  was  an  action  for  an  alleged  inJEringement  of  the  plain- 
tiff's copyright  in  three  engravings,  viz.  1.  An  engraving  from  a 
picture  by  Faed,  called  '^  My  Ain  Fireside ; "  2.  An  engraving 
from  another  picture  by  Faed,  called  "  Daddy's  coming ; "  3.  An 
engraving  by  Sir  Edwin  Landseer,  called  "  The  Highland  Nurses." 

2.  The  first  count  of  the  declaration  stated  that^  before  and  at 
the  time  of  the  committing  of  the  respective  grievances  by  the 
defendants  as  thereinafter  mentioned,  the  plaintiff  was,  and  still 
remained,  the  proprietor  of  a  certain  print  called  ^My  Ain  Fire- 
side," which  the  plaintiff  had  caused  to  be  engraved  from  a  picture 
by  Thomas  Faed,  RA.,  and  which  print  had  been  so  engraved  in 
England,  and  was  printed  and  first  published  in  England  on  the 
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1st  of  May,  1861,  and  within  twenty-eight  years  before  the  com-  i887 
mitting  of  the  grievances,  and  which  day  of  the  first  publishing  of  ""gbavm 
the  said  print,  together  with  the  name  of  the  plaintiff  (who  then 
was  and  from  thence  hitherto  had  been  and  still  was  the  proprietor 
of  the  said  print),  was  before  and  at  the  time  the  said  print  was  so 
first  published  as  aforesaid,  and  from  thence  continually  hitherto, 
truly  engraved  upon  each  plate  upon  which  the  said  engraving 
was  made,  and  from  which  the  said  prints  were  printed,  and  which 
said  day  of  the  first  publishing  of  the  said  print,  together  with  the 
name  of  the  plaintiff,  was  truly  printed  upon  every  print  taken  or 
printed  from  such  plates,  or  any  or  either  of  them ;  and  that,  at 
the  several  times  of  the  committing  by  the  defendants  of  the 
respective  grievances  thereinafter  mentioned,  the  plaintiff  was  en- 
titled under  the  acts  of  parliament  in  that  behalf  to  the  sole  right 
and  liberty  of  printing  and  reprinting  the  said  print:  First 
breach, — that  the  defendants,  well  knowing  the  premises,  but  con- 
triving and  wrongfully  and  fraudulently  intending  to  injure  the 
plaintiff,  and  to  deprive  him  of  the  profits  and  advantages  which 
he  might  and  otherwise  would  have  derived  from  the  said  prints 
and  also  to  deprive  him  of  his  copyright  therein,  theretofore,  and 
after  the  passing  of  the  17  Geo.  3,  c  57,  intituled,  &c,  and  within 
six  calendar  months  next  before  the  commencement  of  the  suit, 
and  within  twenty-eight  years  from  the  said  first  publishing  of  the 
said  prints  wrongfully,  and  without  the  consent  in  writing  of  the 
plaintiff  signed  by  him,  or  any  other  consent  of  the  plaintiff,  did 
on  divers  days  and  times  before  the  commencement  of  the  suit,  in 
England  aforesaid,  copy  in  the  whole  the  said  print,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided.  The  second 
breach  was  for  copying  in  part  the  said  print;  and  the  third  for 
unlawfully  pMishinff  and  selling  divers  of  the  prints. 

8.  The  second  count,  relating  to  the  engraving  called  ^  Daddy's 
coming,"  and  the  third  count,  relating  to  the  engraving  called 
^'  The  Highland  Nurses,"  respectively,  were  the  same  as  the  first, 
mutatis  mutandis  in  respect  of  the  name,  the  painter,  and  the  date 
of  first  publication. 

4.  The  defendants  pleaded, — ^first^  not  guilty, — secondly,  that 
the  plaintiff  was  not  the  proprietor  or  entitled  to  the  sole  right 
and  liberty  of  printing  and  reprinting  the  said  prints, — ^thirdly. 
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1867  that  the  plaintiff  did  not  cause  the  said  prints  or  any  of  them  ta 
G^vEB  he  80  engraved  as  in  the  declaration  stated, — ^fourthly,  that  the 
prints  in  the  first,  second,  and  third  counts  mentioned  were  not 
first  published  on  the  days  mentioned,  and  that  the  day  of  the 
first  publishing  the  same  respectively  was  not,  together  with  the 
name  of  the  plaintiff  as  the  first  publisher  thereof,  truly  engraved 
upon  each  such  plate,  as  in  those  counts  mentioned, — ^fifthly,  that 
the  respective  days  of  first  publishing  the  said  prints  in  the  first, 
second,  and  third  counts  respectively  mentioned,  were  not,  to- 
gether with  the  name  of  the  plaintiff  as  the  proprietor  of  the  said 
prints,  or  at  all,  printed  upon  such  prints,  as  in  the  first,  second,  and 
third  counts  respectively  mentioned, — sixthly,  that,  before  the  com- 
mitting of  the  alleged  grievances  or  any  of  them,  the  plaintiff 
printed  and  published  and  sold,  and  caused  and  knowingly  per^ 
mitted  to  be  printed  and  published  and  sold,  divers,  to  wit,  fifty, 
prints  printed  and  taken  from  each  of  the  said  engravings  in  the 
first,  second,  and  third  counts  respectively  mentioned,  without 
having  the  day  of  the  first  publishing  thereof  respectively,  or  the 
name  of  the  proprietor  thereof,  printed  thereon, — seventhly,  that 
the  causes  of  action  in  the  declaration  mentioned  did  not  accrue 
at  any  time  within  six  calendar  months  next  before  the  commence- 
ment of  the  suit,  nor  was  the  action  commenced  or  prosecuted 
within  six  calendar  months  after  the  grievances  in  the  declaration 
mentioned  were  committed.    Issue  thereon. 

5.  The  cause  came  on  for  trial  at  Guildhall,  at  the  sittings 
after  Michaelmas  Term,  1865,  before  Erie,  C.J. 

6.  At  the  trial  a  print  from  each  of  the  engravings  was  pr<A 
duced, — which  prints  were  to  accompany  and  form  part  of  the  case. 
Similar  prints  to  these  had  been  from  time  to  time  published  and 
sold  by  the  plaintiff.  Evidence  was  given  that  photographs  token 
from  and  representing  respectively  the  subjects  of  the  two  en- 
gravings called  "My  Ain  Fireside"  and  "Daddy's  coming"  (and 
which  photographs  were  also  to  accompany  and  form  part  of  the 
case),  were  sold  by  the  defendants  within  six  calendar  months 
before  the  suit,  without  any  consent  from  the  plaintiff.  The  pho- 
tographs were  proved  to  have  been  taken  by  photography,  and 
not  by  any  process  of  engraving.  It  was  objected  by  the  defen- 
dants* counsel  that  they  were  not  copies  of  the  prints  within  the 
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meaoing  of  the  statutes  relating  to  the  copyright  of  engravings.  1867 
The  point  thus  raised  was  stated  by  counsel  to  be  the  same  as  that  q^atbs 
decided  in  the  case  of  Gambart  v.  BaU  (1),  which  case  the  defen- 
dants were  desirous  of  having  reviewed.  The  Lord  Chief  Justice 
overruled  the  objection :  but,  in  order  that  the  above  case  might 
be  reviewed,  reserved  leave  to  the  defendants  to  move  to  enter  a 
verdict  on  the  point. 

7.  Evidence  was  given  that  the  publication  line  was  on  all  the 
prints  of  the  engravings,  as  well  as  on  the  plates.  On  the  plate 
and  prints  of  "  My  Ain  Fireside,"  it  was  as  follows, — ^**  London : 
Published  by  Henry  Graves  &  Company,  May  1st,  1861,  Print- 
sellers  to  the  Queen,  6,  Pall  Mall."  The  publication  line  on  the 
plates  and  prints  of  the  other  engravings  was  the  same,  with  the 
exception  of  the  date,  which  varied,  and  which  was  proved  by  the 
plaintiff  to  be  the  day  of  the  first  publication  of  such  print.  There 
was  no  other  statement  on  the  prints  or  plates  of  the  name  of  the 
proprietor,  or  anything  else  to  shew  who  was  the  proprietor. 

8.  The  plaintiff,  on  his  examination  at  the  trial,  stated  that  he 
had  bought  of  the  painters  of  the  pictures  from  which  the  said 
engravings  were  made  the  right  to  take  engravings  from  each  of 
the  pictures,  and  had  employed  the  engravers  by  whom  they  were 
engraved  to  engrave  the  same,  and  had  paid  them  for  so  doing ; 
that  he  had  for  some  years  carried  on  business  under  the  firm  of 
Henry  Graves  &  Co. ;  and  that  he  had  a  partner  in  his  business 
whom  the  expression  "  Company  "  represented :  but  he  afterwards 
said  that  what  he  meant  was,  that  such  person  had  a  fixed  sum 
every  month  out  of  his  (the  plaintiff's)  business. 

9.  Two  other  points  were  then  taken  by  the  defendants*  counsel, 
who  contended, — first,  that,  as  a  matter  of  law,  upon  the  above 
evidence  the  plaintiff  appeared  not  to  be  the  sole  proprietor  of  the 
said  prints, — ^secondly,  that,  even  if  he  were  sole  proprietor,  the 
publication  line  did  not  sufficiently  shew  who  the  proprietor  was, 
to  be  a  compliance  with  the  requisites  of  the  statute  8  Geo.  2,  c.  13, 
as  to  engraving  and  printing  the  day  of  the  first  publishing,  with 
the  name  of  the  proprietor,  on  each  plate  and  print. 

10.  His  Lordship  ruled  both  points  in  favour  of  the  plaintiff,  but 
reserved  the  second  of  them,  giving  the  defendants  leave  to  move 

(1)  14  C.B.  (N.S.)  aOO ;  32  L.  J.  (C.P.)  166 
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1867  to  enter  a  verdict  for  them  in  respect  thereof.  The  other  of  the 
Q^yTa  two  points  was  not  reserved ;  and  the  defendants'  counsel  did  not 
j^jj^^  require  any  question  to  be  left  to  the  jury  respecting  it :  and  a 
verdict  was  found  for  the  plaintiff  on  the  last  breach  of  each  of  the 
counts^  and  on  all  the  issues  joined  relating  to  the  same,  with  4Qs. 
damages  on  such  breaches  on  the  first  and  second  counts,  and 
408.  damages  on  such  breach  to  the  third  count 

11.  In  pursuance  of  the  leave  reserved  as  above  stated,  and  on 
other  points  reserved  relating  only  to  the  last  count,  and  also  on 
the  point  so  taken  as  aforesaid  but  not  reserved,  the  defendants  in 
Hilary  Term,  1866,  moved  for,  amongst  other  things,  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  the  verdict  found  for  the 
plaintiff  on  the  last  breach  of  each  of  the  three  counts  should  not 
be  set  aside  and  a  verdict  entered  thereon  for  the  defendants  on  the 
points  so  reserved,  or  a  new  trial  had  on  the  other  point  so  taken 
as  aforesaid  but  not  reserved. 

12.  The  Court  of  Common  Fleas  granted  a  rule  on  certain 
points  relating  only  to  the  last  count,  which  has  since  been  made 
absolute  by  consent ;  but  they  refused  it  as  to  the  rest, — giving 
the  defendants  leave  to  appeaL 

The  question  for  the  Court  of  error  was,  whether,  upon  the 
points  reserved  at  the  trial,  or  either  of  them,  the  defendants  were 
entitled  to  have  a  verdict  entered  for  them  on  any  or  either  and 
which  of  the  issues  joined  on  the  pleas  so  far  as  they  related  to 
the  first  and  second  counts  of  the  declaration,*  and  whether  a  new 
trial  ought  to  be  granted  on  the  point  taken  at  the  trial,  which 
was  not  reserved. 

The  appeal  came  on  for  argument  in  the  Exchequer  Chamber 
on  the  5th  of  February,  1867,  before  Kelly,  C.B.,  BramweU,  B., 
Mellor,  J.,  Pigott,  B.,  Channell,  B.,  and  Lush,  J. 

Ccleridffe,  Q.C.  (Rew  with  him),  for  the  defendants.  The  main 
question  is  whether  copying  by  means  of  photography  is  within  the 
prohibition  of  the  statutes  for  the  protection  of  copyright  in  en- 
gravings. The  material  statutes  to  be  considered  are,  the  8  Greo.  2, 
al3,7Geo.3,c.38,17Geo.3,c.57,  6&7Wm.4^c.59,andl5&16 
Vict.  c.  12.  The  object  to  be  collected  from  the  earlier  statutes  was 
the  protection  of  artists  and  engravers  against  injury  to  their 
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pockets  and  reputation  by  the  making  and  vending  of  inferior,        1807 
spurious,  and  discreditable  copies  of  their  works,  intended  to  be  mis-      Gb^tm 
taken  for  the  real  and  original  works.   This  is  manifest  from  the  re-     asoobd 
citals  in  the  8  Geo.  2,  c.  13,  and  17  Greo.  3,  c.  57,  which  are  carefiilly 
followed  in  the  enacting  parts.     A  copy  by  means  of  photography, 
never  could  be  mistaken  for  the  original  engraving,  and  therefore 
is  not  within  the  evil  pointed  at. 

[Lush,  J.  The  avowed  object  of  the  first  act,  8  Greo.  2,  c.  13, 
was  the  encouragement  of  the  arts  of  designing,  engraving,  and 
etching,  by  creating  a  property  in  his  work  in  the  engraver. 

Mellob,  J.  The  recital  in  the  8  Geo.  2,  c.  13,  is,  that  ^  divers 
persons  have  ^by  their  own  genius,  industry,  pains,  and  expense, 
invented  and  engraved  or  worked  in  mezzotinto  or  chiaro  oscuro 
sets  of  historical  and  other  prints,  in  hopes  to  have  reaped  the  wAe 
leneJU  of  their  IdhowrsJ'    You  would  reject  these  latter  words.] 

No.  It  is  not  necessary  that  the  artist  should  suffer  both  in 
reputation  and  in  pocket  by  the  infringement :  if  either  suffers, 
the  protection  applies. 

[Kelly,  G.B.  The  copy  may  peradventure  surpass  the  ori- 
ginal.] 

The  plate,  the  instrument  of  the  mischief,  is  to  be  given  up  to 
be  destroyed  or  ^  damasked."  The  imitation  or  copying,  therefore, 
which  is  pointed  at,  is  to  be  by  means  of  a  plate. 

[Lush,  J.  Wood  or  stone,  you  contend,  would  not  be  within 
the  prohibition?] 

Lithography  is  provided  for  by  a  subsequent  statute,  15  &  16 
Vict  c.  12,  s.  14. 

[Lush,  J.  Because  doubts  were  entertained  as  to  whether  the 
former  acts  applied  to  it.] 

The  word  "copy"  is  for  the  first  time  used  in  the  17  Greo.  3, 
c  57,  in  the  sense  of  a  substitution.  Copying  there  means  imi- 
tating in  whole  or  in  part  any  other  work. 

[Beamv^ll,  B.  Suppose  a  line  engraving  were  copied  in 
mezzotint,  would  that  be  an  infringement  of  the  copyright,  within 
these  acts  ?] 

To  make  the  argument  consistent,  it  must  be  contended  that  it 
would  not  The  15  &  16  Vict  c.  12,  s.  14,  which  enabled  the 
Queen  to  have  international  copyright  by  treaty,  declares  that  the 
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1867        provisions  of  the  former  acts  and  of  the  6  &  7  Wm.  4,  c  59,  which 

GuATis      extended  the  law  of  copyright  in  engrayings  to  Ireland, ''  are  in- 

AsHroM).     tended  to  include  prints  taken  by  lithography  or  any  other 

mechanical  process  by  which  prints  or  impressions  of  drawings  or 

designs  are  capable  of  being  multiplied  indefinitely,  and  the  said 

acts  shaU  be  construed  accordingly.'* 

[Lush,  J.    If  the  word  **  mechanical "  had  not  been  found  there, 
there  could  not  haye  been  a  shadow  of  doubt] 

If  photography  had  been  intended,  it  would  doubtless  have  been 
mentioned ;  for  the  art  was  about  fifteen  years  old  at  the  time  of 
the  passing  of  that  statuta  It  is  observable  that  it  is  most  care- 
fully excluded  by  the  use  of  words  which  do  not  include  it  The 
25  &  26  Yict  c.  68,  s.  1,  deals  with  photography,  giving  to  photo- 
graphs  the  same  protection  which  engravings  and  etchings  before 
enjoyed.  These  statutes,  which  create  a  monopoly,  and  are 
highly  penal,  are  not  to  be  extended  to  new  modes  of  multiplying 
copies,  without  express  words,  or  some  overwhelming  reason.  The 
terms  'Sprints  or  impressions,"  used  in  the  protecting  acts,  are 
wholly  inapplicable  to  the  mode  of  producing  copies  by  photo- 
graphy. A  copy  is  defined  by  Bayley,  J.,  in  Wed  v.  Francis  (1), 
to  be  ^'that  which  comes  so  near  to  the  original  as  to  give  to 
every  person  seeing  it  the  idea  created  by  the  originaL"  The 
notion  of  piracy  can  hardly  attach  to  that  which  is  not  a  deceptive 
imitation :  it  means  the  taking  advantage  of  another  man's  labour. 
It  cannot  be  said  that  every  sort  of  imitation  would  be  within 
these  acts ;  for  instance,  a  photograph  an  inch  square  of  a  large 
picture.  No  one  could  mistake  the  one  for  the  other.  The 
1st  section  of  the  8  Geo.  2,  c.  13,  confers  the  copyright  only  on 
condition  that  the  date  of  the  first  publishing,  with  the  name  of 
the  proprietor,  shall  be  engraved  on  each  plate  and  printed  on 
every  print  Is  that  which  is  called  the  "  publication  line  *'  hero, 
"London:  Published  by  Henry  Graves  &  Company,  May  1st, 
1861,  PrintseUers  to  the  Queen,  6,  Pall  MaU,"  a  statement  of  the 
proprietorship  of  the  print  within  the  meaning  of  the  statute  ? 
Does  it  give  the  information  which  the  act  requires?  Primd 
fade,  the  publisher  would  be  some  one  distinct  from  the  pro- 
prietor. 

(1)  6  B.  &  A.  787,  748. 
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[Lush,  J.    The  statute  does  not  require  the  name  of  the  pub-        1867 
lisher,  but  only  the  name  of  the  proprietor.    It  does  not,  however,      Gnxxts 
say  that  he  shall  be  called  the  proprietor.     Would  not  "  Henry     j^g^^o) 
Graves,"  with  the  date  of  publication,  be  enough  ?] 

It  is  submitted  that  it  would  not.  Then,  it  appeared  that  there 
was  a  person  who  had  an  interest,  but  whose  name  was  not  given, 
viz.  Mr.  Graves's  partner.  This  clearly  was  not  a  compliance  with 
the  statute. 

Sir  R.  CoUier,  Q.O.  (with  him  Prentice,  Q.C.),  for  the  plaintiff, 
was  not  called  upon. 

Eellt,  C.B.  We  are  all  of  opinion  that  the  judgment  of  the 
Court  of  Common  Pleas  should  be  affirmed.  The  question,  which 
arises  upon  the  acts  of  parliament  relating  to  copyright  of  en- 
gravings, is,  whether  the  inventor  or  proprietor  of  an  engraving  is 
protected  by  those  statutes  against  an  infringement  of  his  copy- 
right by  means  of  the  modem  art  called  photography,  a  process 
whereby  pictures  as  well  as  engravings  can  be  most  accurately 
copied,  and  the  copies  multiplied  to  any  conceivable  extent.  In 
order  to  determine  whether  a  Copy  obtained  by  means  of  photo- 
graphy is  within  those  acts,  we  must  look  at  their  particular  words; 
for,  however  clearly  we  can  see  that  it  is  within  the  mischief  those 
acts  were  designed  to  remedy,  unless  the  words  which  the  legis- 
lature has  used  point  to  copies  thus  effected,  we  should  not  be  at 
liberty  to  extend  their  operation  for  the  purpose  of  including 
them.  The  first  of  those  acts,  the  8  Geo.  2,  c.  13,  is  intituled  ''an 
act  for  the  encouragement  of  the  arts  of  designing,  engraving,  and 
etching  historical  and  other  prints,  by  vesting  the  properties 
thereof  in  the  inventors  and  engravers,  during  the  time  therein 
mentioned."  Its  object,  therefore,  was  to  encourage  the  arts  of 
designing  and  engraving,  by  clothing  the  designer  or  engraver  with 
copyright,  that  is,  the  exclusive  privilege  of  producing  and  selling 
copies  of  his  works.  The  act  then  recites  that  "divers  persons 
have  by  their  own  genius,  industry,  pains,  and  expense,  invented 
and  engraved  or  worked  in  mezzotinto  or  chiaro  oscuro  sets  of 
historical  and  other  prints,  in  hopes  to  have  reaped  the  sole 
benefit  of  their  labours."  It  is  impossible  to  look  at  that 
recital  without  seeing  that  the  intention  of  the  legislature  was 
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I8d7       pointedly  opposed  to  the  contention  which  has  been  urged  on  the 
Q^Ym      P^  ^^  ^^^  defendants ;  because,  if  copies  of  an  engiaying  might 
be  multiplied  by  this  new  process,  so  as  they  did  not  profess  to  be 
originals,  any  one  who  had  skill  enough  to  make  a  copy  equal  or 
superior  to  the  original  might  intercept  the  profit  which  ought  to 
go  to  the  original  engraver,  and  leaye  him  altogether  without  pro- 
tection.   Let  us  go  on  and  see  whether  this  sort  of  piracy  is  not 
within  the  express  words  of  the  statute.    The  recital  proceeds, 
**  and  that  print-seUers  and  other  persons  haye  of  late,  without  the 
consent  of  the  inventors,  designers,  and  proprietors  of  such  prints, 
frequently  taken  the  liberty  of  copying,  engraving,  and  publishing, 
or  causing  to  be  copied,  engraved,  and  published,  base  copies  of 
such  works,  designs,  and  prints,  to  the  very  great  prejudice  and 
detriment  of  the  inventors,  designers,  and  proprietors  thereof."    It 
then  proceeds  to  enact  that  ^^  every  person  who  shall  invent  and 
design,  engrave,  etch,  or  work  in  mezzotinto  or  chiaro  oscuro,  or 
from  his  own  works  and  invention  shall  cause  to  be  d^gned  and 
engraved,  etched,  or  worked  in  mezzotinto  or  chiaro  oscuro,  any 
historical  or  other  print  or  prints,  shall  have  the  sole  right  and 
liberty  of  printing  and  re-printing  the  same  for  the  term  of  four- 
teen (by  a  subsequent  statute,  7  Geo.  3,  c.  38,  s.  7,  extended  to 
twenty-eight)  years,  to  commence  from  the  day  of  the  first  pub- 
lishing thereof,  which  shall  be  truly  engraved,  with  the  name  of 
the  proprietor,  on  each  plate,  and  printed  on  every  such  print  or 
prints ;  and  that,  if  any  print-seller  or  other  person  whatsoever, 
within  the  time  limited  by  this  act,  shall  engrave,  etch,  or  work  as 
aforesaid,  or  in  any  manner  copy  and  sell,  or  cause  to  be  engraved, 
etched,  copied,  and  sold,  in  the  whole  or  in  part,  by  varying, 
adding  to,  or  diminishing  from  the  main  design,  or  shall  print,  re- 
print^  or  import  for  sale,  or  cause  to  be  printed,  re-printed,  or 
imported  for  sale,  any  such  print  or  prints,  or  any  parts  thereof, 
without  the  consent  of  the  proprietor  or  proprietors  thereof,"  shall 
incur  certain  penalties.    Some  criticism  has  been  offered  on  the 
expression  ^'  base  copy ;"  and  it  has  been  suggested  that  a  thing 
would  not  be  a  base  copy,  which  was  avowed  to  be  a  copy,  and  did 
not  profess  to  be  the  original  from  which  it  was  taken.     It  seems 
to  us  that  to  put  that  construction  upon  the  word  ^'  base"  would 
be  cutting  down  the  meaning  of  the  legislature  to  a  most  mis- 
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chievons  extent,  and  working  great  injustice  to  the  author.  Any-  1867 
thing  is,  in  our  opinion,  a  "  base  copy,"  within  the  language  of  GbIvm 
this  statute,  which  is  not  the  genuine  work  of  the  author.  Such  j^soIosd 
being  the  language  of  the  first  statute  of  the  series,  let  us  turn  to 
the  subsequent  provisions  of  the  7  Geo.  3,'c.  38,  and  17  Gea  3, 
c.  57, — upon  the  words  of  the  latter  of  which  the  argument  in 
Oambart  y.  BdB  (1)  as  well  as  in  the  present  case  mainly  turned. 
We  have  to  determine  what  is  the  protection  given  by  these  acts, 
and  what  it  is  that  is  expressly  prohibited,  and  whether  the  pho- 
tographic copy  which  has  been  produced  before  us  is  or  is  not  a 
"  copy  "  within  the  meaning  of  those  statutes.  The  7  Geo.  3,  c  38, 
recites  that  the  former  act  had  been  ineffectual  for  the  purposes 
thereby  intended,  and  extends  the  benefit  of  its  protection  to  some 
works  not  included  in  the  8  Geo.  2,  c.  13.  Then  comes  the  17 
Geo.  3,  c.  57,  which,  after  reciting  that  the  former  acts  ^^  had  not 
effectually  answered  the  purposes  for  which^  they  were  intended, 
and  that  it  was  necessary,  for  the  encouragement  of  artists,  and  for 
securing  to  them  the  property  of  and  in  their  works,  and  for  the 
advancement  and  improvement  of  the  aforesaid  arts,  that  such 
further  provisions  should  be  made  as  were  thereinafter  mentioned 
and  contained,"  enacts  that,  **  if  any  engraver,  etcher,  print-seller, 
or  ether  person,  shall  within  the  time  limited  by  the  aforesaid  acts 
or  either  of  them,  engrave,  etch,  or  work,  or  cause  or  procure 
to  be  engraved,  etched,  or  worked,  in  mezzotinto  or  chiato 
oscuro,  or  otherwise  or  in  any  other  numner  eopi/y  in  the  whole 
or  in  part,  by  varying,  adding  to,  or  diminishing  from  the  main 
design,"  or  shall  print,  &c.,  for  sale,  or  shall  sell,  any  copy  or 
copies  of  any  print,  &c.,  without  the  consent  of  the  proprietor, 
shall  be  liable  to  an  action  for  damages,  and  to  double  costs. 
Upon  what  reasonable  ground  can  it  be  contended  that  a  photo- 
graphic copy  of  a  prints  which  presents  to  the  eye  a  com- 
plete and  accurate  copy  of  the  original,  does  not  &11  within  these 
general  words  **or  otherwise  or  in  any  other  manner  copy?" 
Unless  the  ordinary  rules  for  the  interpretation  of  language  are  to 
be  disregarded,  I  can  come  to  no  other  conclusion  than  that  this  is 
a  ^'copy"  within  that  statute.  If  both  were  of  the  same  dimen- 
sions, the  copy  is  hardly  to  be  distinguished  from  the  original ; 
(1)  U  0.  B.  (N.S.)  306 ;  32  L.  J.  (O.P.)  166. 
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1867  and  the  thing  cannot  be  said  to  cease  to  be  a  copy  by  reason  of  its 
Q^Yw  diminished  size.  As  far,  therefore,  as  these  three  statutes  of 
.    *  8  Geo.  2,  c.  13,  7  Geo.  3,  c.  38,  and  17  Geo.  3,  c.  57,  are  concerned, 

ASHFOSD. 

the  case  is  to  ftiy  mind  entirely  free  from  doubt.  I  think  the 
imitation  of  a  work  of  art  by  means  of  photography  is  within  both 
the  nuschief  and  the  express  words  of  the  statute.  But  we  have 
been  referred  to  two  later  statutes,  viz.  the  15  &  16  Vict  c.  12, 
which  relates  to  lithography,  and  the  25  &  26  Yict  c.  68,  which 
relates  to  photography.  The  point  made  upon  these  two  statutes 
in  substance  is,  that,  from  the  language  there  used  by  the  legisla- 
ture, and  especially  in  the  last-mentioned  act,  it  is  clear  that 
photographic  pictures  were  not  protected  by  the  statutes  of  Geo.  2 
and  Greo.  3 ;  and,  because  they  are  not  within  the  protection,  so  it 
is  contended  they  are  not  within  the  prohibition,  of  those  acts  or 
subject  to  the  penalties  thereby  imposed.  The  protecting  and  the 
prohibitory  clauses,  however,  are  expressed  in  totally  different 
language.  The  act  of  parliament  conferring  the  protection 
(7  Geo.  3,  c.  38,  s.  1)  are,  '^  all  and  every  person  and  persons  who 
shall  invent  or  design,  engrave,  etch,  or  work  in  mezzotinto  or 
chiaro  oscuro,  or  from  his  own  work,  design,  or  invention  shall 
cause  or  procure  to  be  designed,"  &c.,  any  prints,  &a,  ^'  shall  have, 
and  are  hereby  declared  to  have,  the  benefit  and  protection  of  the 
said  act  and  this  act."  When  we  come  to  the  prohibitory  part  of 
the  17  Geo.  3,  c.  57,  the  words  are,  "  if  any  engraver,  etcher, 
print-seller,  or  other  person,  shall,  within  the  time  limited  by  the 
aforesaid  acts  or  either  of  them,  engrave,  etch,  or  work,  or  cause  or 
procure  to  be  engraved,  etched,  or  worked  in  mezzotinto  or  chiaro 
oscuro ;"  but  the  clause  does  not  stop  there ;  it  proceeds,  *'  or  oOier" 
wise  or  in  any  dher  manner  copy,  in  the  whole  or  iu  part,"  &c., 
any  print,  &a,  certain  consequences  shall  follow.  It  is  as  if  the 
legislature  had  contemplated  that  there  might  be  some  other 
hitherto  undiscovered  mode  of  copying  works  of  art  which  they 
were  unable  at  the  time  to  describe  in  apt  words,  and  therefore 
resort  was  had  to  the  large  and  comprehensive  words  ''or  other- 
wise or  in  any  other  manner."  It  is  obvious  that  the  legislature 
could  not,  in  providing  for  the  protection  of  works  of  art,  describe 
a  piracy  by  means  of  a  process  not  then  within  the  knowledge  of 
mankind.    But  it  by  no  means  follows  that^  when  words  large 


ASHFORV. 


VOL.  nj  HELABY  TEEM,  XXX  VICT.  421 

enough  to  embrace  it  axe  used,  the  prohibition  should  not,  as  well  1867 
as  the  protection,  be  extended  to  a  subsequently  discovered  mode  "graves 
of  reproducing  and  multiplying  copies.  It  appears  to  us,  there- 
fore, that  the  argument  derived  from  the  15  &  16  Vict.  c.  12  and 
25  &  26  Vict,  c  68  altogether  fails ;  and  that  the  effect  of  all  the 
acts,  taken  together,  is,  that  any  process,  whether  known  at  the 
time,  or  the  result  of  subsequent  invention  or  discovery,  by  which 
pictures  or  engravings  may  be  imitated  or  copied,  is  within  the 
mischief  as  well  as  within  the  express  words  which  the  legislature 
has  used.  And  we  cannot  help  thinking  that  a  more  limited  con- 
struction would  be  contrary  to  the  whole  spirit  of  the  legislation 
on  the  subject,  and  productive  of  great  injustice. 

Two  other  points  were  urged,  which  are  of  a  purely  technical 
character.  The  first  is,  that  the  name  of  the  proprietor  did  not 
appear  upon  the  plates  and  prints,  as  required  by  the  8  Geo.  2,  c.  13. 
Upon  the  engraving  before  us  we  find  these  words,  "  London :  Pub- 
lished by  Henry  Graves  &  Co.,  May  1,  1861,  Printsellers  to  the 
Queen,  6  Pall  Mall."  Subject  to  the  other  objection,  which  I  will 
presently  advert  to,  Henry  Graves  &  Co.  are  the  proprietors  of  the 
engraving.  The  question  is  whether  the  legislature,  when  they 
required  the  name  of  the  proprietor  to  appear,  required  that  he 
should  be  expressly  described  as  being  the  proprietor.  They 
certainly  have  not  said  so  in  terms ;  and  we  must  put  a  reasonable 
construction  upon  the  words  they  have  used.  Every  one  who  is  at 
all  conversant  with  these  things  looks  at  what  is  called  the  '*  pub- 
lication line "  for  the  name  of  the  proprietor.  The  name  which 
appears  on  the  face  of  the  print  must  be  assumed  to  be  that  of  the 
proprietor ;  and  it  cannot  alter  the  effect  or  be  less  a  compliance 
with  the  act  because  he  is  called  the  publislier.  I  think  the 
statute  has  been  substantially  and  literally  complied  with.  The 
other  objection  is  still  more  critical  and  technical.  It  was  said 
that  the  words  "Henry  Graves  &  Company"  imported  that  Henry 
Graves  had  a  partner,  who  prima  facie  would  be  a  part  proprietor 
of  the  engraving ;  and  that,  as  his  name  was  not  given,  the  act 
was  not  complied  with.  But,  when  Mr.  Graves  was  examined  at 
the  trial,  he  stated  that  the  person  indicated  by  the  words  "and 
company**  was  a  person  to  whom  he  paid  a  fixed  sum  every  month 
out  of  his  business.  The  payment  to  a  person  of  a  fixed  sum 
Vol.  XL  2  N  2 
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1867        periodically  does  not  constitute  that  person  a  partner  or  part  pro- 
Gbayxs      prietor.    The  sole  proprietor,  therefore,  of  the  pirated  engravings 
AsmroED     ^^  Henry  Graves;   and,  as  his  name  appeared  thereon,  the 
requirement  of  the  statute  was  sufficiently  complied  with. 

Upon  the  whole,  we  think  that  all  the  objections  urged  on  the 
part  of  the  defendants  are  unfounded,  and  that  the  plaintiff  is 
entitled  to  retain  his  verdict ;  and  we  affirm  the  judgment  of  the 
Court  below, 

Judgmefni  affirmed. 

Attorney  for  plaintiff:  J.  Bowen  May. 
Attorneys  for  defendants :  Bedpath  &  Hddsfvorth. 


Feb.  C>.  [IN  THE  EXCHEQUER  CHAMBER.] 

JEGON  V.  VIVIAN. 

Devise,  Ccnstntctum  of— Tower  of  Leasing — Lease  of  Mines,  Se, 

A  testator,  by  a  will  made  in  1798,  devised  all  the  residue  of  his  real  estates  to 
his  daughter  for  life,  without  impeachment  of  waste  save  as  thereinafter  mentioned, 
and  with  a  restriction  against  alienation ;  remainder  to  her  first  uid  other  sons  in 
tail,  with  some  other  remainders ;  remainder  to  T.  P.  in  tail ;  remainder  to  the 
testator's  right  heirs.  The  will  contained  powers  to  the  devisee  for  life  to  charge 
the  property  to  a  limited  extent  in  favour  of  her  hushand  and  children ;  and  it 
then  gave  to  her,  and  to  each  tenant  in  tail,  power  to  lease  any  of  the  lands  for 
tweaty-one  years,  and  no  more,  for  the  best  improved  rent  that  could  be  got  for 
them,  with  a  reservation  to  the  lessor  of  the  right  to  work  and  take  mines  and 
minerals  thereunder.  Then  followed  a  special  reservation  of  all  timber^  woods, 
and  underwood  for  twenty  years  from  the  testator's  death.  The  will  then  pro- 
ceeded,— **  And  it  is  my  will  and  desire,  and  I  do  hereby  order  and  direct  .  •  . 
th(U  ii  shaU  and  may  he  la^jtful  for  my  said  daughter  to  work,  or  contract  for^ 
lease,  or  set  out  to  he  worked  and  wrought,  all  the  coal,  culm,  &c,  or  other  ore, 
mines,  and  minerals  which  are  already  known  and  discovered,  or  which  may  be 
hereafter  found  out  and  discovered  in  or  under  my  real  estates  ;**  the  ^  issues^ 
proceeds,  and  profits  "  to  be  paid  over  to  trustees,  and  to  be  by  them  laid  out  in 
the  purchase  of  lands,  to  be  settled  to  the  same  uses,  &c.,  as  the  rest  of  the 
testator's  estate.  The  devisee  for  life,  who  was  the  testator's  only  child,  in  1840, 
in  the  exercise  of  this  power,  demised  to  M.,  for  twenty-one  years  (or  for  sixty 
years,  if  she  had  authority  to  do  so),  *'  all  the  mines.  Sec.,  of  coal,  culm,  &&, 
under  three  farms  described,  with  liberty  to  the  lessee,  his  executors,  ^c,  to  use 
all  lawful  means  for  finding  any  coal  or  culm,  and  raising  it  aud  disposing  of  it ; 
to  make  shafts,  watercourses,  and  railroads,  and  to  use  a  sufficient  part  of  the 
mi  land  for  placing  coal  to  be  raised  therefrom,  and  also  any  other  oocU;  to  erect 
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engines  for  working  the  said  mines,  or  any  other  mines ;  to  build  houses  for  the         1867 

miners  working  the  demised  mines,  or  mines  hdcnging  to  any  other  person ;  to  do     ~  ^T" ^^^ 

all  such  other  acts  in,  under,  or  upon  the  said  farms  cu  shaU  he  deemed  expedient  ^ 

in  tuorking  the  mines  and  seams  of  coal  hereby  demised,  or  belonging  to  any  other  Viyiak. 
person ;  and  to  have  ingress  and  egress  for  customers  to  carry  away  coal  from  the 
said  mines,  or  belonging  to  any  other  person,^* — making  satisfaction  to  the  tenants 
and  occupiers  for  any  damage  occasioned  by  reason  of  the  liberties  and  privileges 
thereby  granted,  and  using  and  pursuing  the  same  respectively.  An  annual  rent 
of  4.01,  and  certain  royalties  were  reserved,  and  the  lessee  covenanted  to  pay  rent, 
&c.,  to  work  the  mines  in  a  workmanlike  manner,  to  make  satisfaction  for 
•damage,  &c. 

In  ejectment  by  T.  P.,  the  remainderman,  against  the  lessee,  the  jury  having 
found  that  the  covenants  contained  in  the  lease  were  ''usual,  ordinary,  and  reason- 
able covenants :" — 

Eddy  by  the  Exchequer  Chamber, — ^reversing  the  formed  judgment  of  the 
•Court  of  Common  Pleas  (that  Court  having  been  equally  divided), — that  the 
will  gave  to  the  tenant  for  life  merely  a  liberty  to  work  the  mines  herself,  or  to 
contract  with  another  for  working  them,  and  not  a  power  to  lease  the  mines  for  a 
term  to  extend  beyond  the  duration  of  her  life-estate. 

This  was  an  appeal  against  the  pro  forma  decision  of  the  Court 
.  of  Common  Fleas,  discharging  a  rule  to  enter  a  verdict  for  the 
plaintiff  in  an  action  of  ejectment  tried  before  Blackburn,  J.,  at 
the  Glamorganshire  spring  assizes^  1865. 

The  question  turned  upon  the  construction  of  a  power  reserved 
"by  the  will  of  one  Leonard  Bilson  Gwyn  to  the  devisee  for  life  to 
•"  work  or  contract  for,  lease,  or  set  out  to  be  worked  and  wrought,** 
the  coal,  culm,  &c.,  or  other  ore,  mines,  and  minerals  in  or  under 
the  estate  devised.  The  material  portions  of  the  will  are  set  out 
in  the  report  of  the  case  in  the  court  below,  ante.  Vol.  I.  p.  9. 

The  Court  of  Common  Pleas  were  divided  in  opinion ;  Erie,  C.  J., 
:and  Willes,  J.,  holding  that  the  will  gave  the  devisee  for  life  an 
unconditional  power  to  lease  the  mines,  without  any  other  limit 
for  the  duration  of  such  leases,  or  any  other  condition  for  the 
exercise  of  the  power,  than  would  attach  to  and  arise  from  the 
fiduciary  capacity  of  the  donee  of  the  power ;  and  Byles,  J.,  and 
Montague  Smith,  J.,  holding  that  the  provisions  as  to  mining 
leases  had  reference  to  the  restrictions  upon  the  right  of  the 
tenant  for  life  to  commit  waste,  and  was  a  mere  warJUnff  power 
over  the  minerals,  given  to  the  tenant  for  life,  accompanied  with 
restrictions  as  to  the  disposition  of  the  proceeds,  compelling  her  to 
vcapitalise  the  issues,  proceeds^  and  profits  for  the  benefit  of  those  in 

2N2  2 
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1867  remainder,  and  consequently  that  a  lease  of  the  mines  granted  by 
jgQQg  her  for  twenty-one  years  (or  for  sixty  years  conditionally)  was  void, 
VmAN      ^^  **  ^^  events  could  not  extend  beyond  her  life. 

With  a  view  to  the  judgment  of  a  Court  of  error  being  taken  on 
the  question,  Montague  Smith,  J.,  withdrew  his  judgment;  and  the 
case  was  argued  in  the  Exchequer  Chamber  on  the  29th  and  30th 
of  November,  1866,  before  Kelly,  C.B.,  Channell,  B.,  Mellor,  J., 
Pigott,  B.,  and  Shee,  J. 

MeUish,  Q.C.  (with  him  Joshua  Wiaianis,  Q,a,  and  J.  0.  Griffiis), 
for  the  plaintiff,  contended  that  the  view  taken  by  Byles  and 
Montague  Smith,  JJ.,  in  the  Court  below,  was  the  correct  one ; 
that  the  lease  in  question  was  not  warranted  by  the  power  con- 
tained in  the  will ;  and  that  the  intention  of  the  testator  was  to 
give  the  tenant  for  life  a  mere  working  power,  and  not  a  power  to 
lease  the  mines  for  a  period  extending  beyond  the  duration  of  her 
own  life :  Pigot  v.  Oamish,  (1)  He  further  contended,  that,  as- 
suming that  the  will  conferred  upon  the  tenant  for  life  an  uncon- 
ditional power  to  lease  the  mines  and  minerals  for  any  term  of 
years,  the  lease  in  question  was  bad  because  it  extended  to  matters 
which  were  clearly  outside  and  beyond  the  limits  of  the  power; 
and  upon  this  point  Doe  d.  Lord  Egremont  v.  Stephens  (2) ;  Doe  d. 
WHItama  v.  Matthews  (3)  ;  and  DayreU  v.  Hoare  (4),  were  cited. 

Sir  B.  Palmer,  Q.C.  (with  him  H.  Oiffard,  Q.C,  and  O.  B. 
Hughes),  for  the  defendant,  contended  that,  though  the  will  was 
very  inartificially  and  unskilfully  framed,  the  intention  of  the 
testator  obviously  was  to  benefit  his  daughter,  the  tenant  for  life, 
and  that  there  should  be  no  impediment  to  the  working  of  the 
mines  during  her  life-time ;  and  that  that  intention  could  not  be 
carried  out  without  conferring  upon  her  the  power  of  granting 
mining  leases. to  extend  beyond  the  term  of  her  life:  and  he 
referred  to  the  following  authorities:  Campbell  v.  Leach  (5); 
2  Sugden  on  Powers,  6th  ed.  327;  Shannon  v.  Bradstreet  (6); 
Berry  v.  White  (7) ;   Norway  v.  Bowe  (8) ;  Sheehy  v.  Lord  Mus- 

(1)  Cro.  Eliz.  678,  734.  (6)  Ambler,  740. 

(2)  6  Q.  B.  208.  (6)  1  Sch.  &  Lef.  at  p.  61. 

(3)  5  B.  &  Ad.  298.  (7)  Bridg.  82. 

(4)  12  Ad.  &  E.  356 ;  4  P.  &  D.  114.  (8)  19  Ves.  144. 
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Icerry  (1);  Attorney  Oenerdl  v.  Moses  (2);   Hele  v.  Ghreene  (3);       1867 
Doe  d.  Keen  v.  Wdlba/nk  (4) ;  Doe  d.  TFAtfo  v.  Simpson  (5) ;  iicfc-       jbgon 
land  V.  litrf%  (6) ;  and  Ferrand  v.  TTi&tm.  (7)     He  further  con-      vmAx 
tended  that  the  power  was  well  exercised  by  the  lease  in  question ; 
referring  to  Morris  v.  Bhydydefed  Colliery  Company  (8) ;  WHUams 
Y.  Hayward  (9);  2  Sugden  on  Powers,  6th  ed.  80;  Cohbould  y. 
Marshall  (10) ;  and  Alexander  v.  Alexander.  (11) 

,  Mellish,  Q.C.,  in  reply,  cited  Dand  v.  Kingscote  (12),  Cardigan  v. 
ArmUage  (13),  Doe  d.  £rtm6  v.  Prtdeawaj  (14),  and  Doe  d.  Zeew  v. 

WaTbanh.  (4) 

CW.  a(2t;.  in«2^. 

Kelly,  C.B.  (Feb.  6,  1867),  delivered  the  judgment  of  the 
Court: — 

The  question  in  this  case  turns  upon  the  effect  of  the  will  of 
Leonard  Bilson  Gwyn,  of  Glyn  Abbey,  in  the  county  of  Carmar- 
then, made  in  the  year  1798,  and  of  a  power  to  work  and  deal 
with  certain  mines  and  minerals  granted  by  that  will,  and 
-exercised  or  purporting  to  be  exercised  by  Catherine  Middleton 
Gwyn,  the  daughter  of  the  testator. 

By  the  will  certain  real  estates  are  devised  by  the  testator  to  his 
daughter  for  life,  with  power  to  her  to  appoint  them  by  will  to 
certain  persons,  relatives  of  the  testator,  and  the  heirs  of  their 
bodies  respectively,  and,  in  default  of  such  appointment,  to  other 
relatives  in  tail  male  in  succession ;  with  an  ultimate  remainder  to 
the  testator's  right  heirs.  The  will  directs  that  all  persons 
becoming  entitled  to  estates  under  it  shall  take  and  bear  the  name 
xmd  arms  of  Gwyn.  And  a  power  is  conferred  upon  the  daughter 
to  make  a  settlement,  under  certain  circumstances,  upon  any  hus- 
band with  whom  she  may  intermarry.     There  is  then  a  power  to 

(1)  1  Sug.  Pow.  eth  ed.  648;  1  (8)  3  H.  &  N.  473;  27  L.  J.  (Ex.) 
H.L.C.  576.  480:  in  error,  3   H.  &  N.  885;  28 

(2)  2  Madd.  294.  L.  J.  (Ex.)  119. 

(3)  2  KolL  Abr.   261;  Powers,  A.           (9)  1  E.  &  B.  1040. 
pi.  10.  (10)  7  B.  P.  C.  111. 

(4)  2  B.  &  Ad.  564.  (11)  2  Ves.  Sen.  640. 

(5)  5  East,  162.  (12)  6  M.  &  W.  174. 

(6)  9  Ad.  &  E.  879.  (13)  2  B.  &  C.  197 ;  3  D.  &  R.  414. 

(7)  4  Hare,  344.  (14)  10  East,  158. 
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1867  the  daughter  and  all  other  persons  who  may  become  possessed  of 
jjQ^jj  the  estates  under  the  limitations  of  the  will  to  grant  leases  of  any 
of  the  real  estates  not  appropriated  to  the  payment  of  debts^  for 
the  term  of  twenty-one  years,  reserving  the  best  improved  rent, 
and  also  to  contain  a  special  reservation  impowering  the  daughter 
daring  her  life,  and  such  other  persons  as  may  become  entitled  to 
the  real  estates  after  her  decease,  and  their  assigns,  labourers,  and 
workmen,  to  search  for  and  take  coal,  iron-ore,  and  other  minerals 
&om  the  mines  under  the  lands  leased.  There  is  then  a  provision 
that  neither  the  daughter  nor  any  one  taking  under  the  limitations 
of  the  will  shall  cut  down  any  wood  or  timber  until  the  expiration 
of  twenty  years.  And  then  comes  the  power  to  the  daughter  upon, 
which  the  question  in  this  case  arises,  to  work  or  contract  for,  lease, 
or  set  out  to  be  worked,  the  coal  and  other  minerals  in  the  mines, 
with  a  direction  that  the  issues,  proceeds,  and  profits  arising 
therefrom  shall  be  appUed  by  the  daughter,  with  the  assent  of  the 
trustees,  in  the  purchase  of  real  estates  in  certain  parishes  named 
in  the  county  of  Carmarthen,  and  that  the  interest  of  the  moneys 
thus  arising  before  investment  shall  likewise  be  applied  in  the 
purchase  of  real  estates. 

Upon  the  death  of  the  testator,  the  daughter  entered  into  posses- 
sion ;  and,  during  the  continuance  of  her  life-estate,  assuming  to 
exercise  the  power  in  question,  she  granted  to  one  Joseph  Martin, 
of  whom  the  defendant  is  the  assignee,  a  lease  of  mines  and 
minerals  for  twenty-one  years,  or,  if  she  had  the  power  to  do  so,  for 
sixty  years,  &om  the  25th  of  March,  1840. 

The  daughter  died  on  the  6th  of  December,  1840;  and  the 
plaintiff,  Thomas  G.  L.  G.  Powell,  having  become  tenant  in  tail 
under  the  limitation  of  the  will,  and  having  attained  his  age  of 
twenty-one  on  the  9th  of  February,  1846,  claims  to  be  entitled  to 
the  possession  of  the  mines  and  minerals  leased  by  the  daughter  to 
Martin,]  on  the  ground  that  the  lease  could  take  effect,  if  at  all, 
only  during  the  life  of  the  daughter,  and  is  therefore  now  at  an 
end :  and  the  question  is,  whether  the  daughter,  under  the  power 
contained  in  the  will,  was  enabled  to  grant  a  valid  lease  of  the 
mines  for  sixty  years,  or  for  any.  longer  term  than  during  her 
own  life. 

In  order  to  put  a  right  construction  upon  the  power  contained  in 
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this  willy  it  is  agreed  that  the  Court  shall  consider  the  general       ise? 
intent  of  the  testator,  to  be  collected  from  the  whole  will.    On       jboon 
looking  to  its  general  provisiongt,  we  find  that  he  manifestly  in-     yi^^ 
tended  to  enhance  the  value  and  substance  of  the  inheritance  at 
the  expense  of  his  daughter,  the  tenant  for  life :  for,  although  the 
tenant  for  life  is  in  terms  without  impeachment  of  waste,  he  ex* 
presslj  directs  that  timber  is  to  be  uncut  for  twenty  years  after  his 
death,  and  that  his  daughter  shall  apply  whatever  rents  and  profits 
she  may  derive  from  the  mines  during  her  life  in  the  purchase  of 
lands  which  are  to  pass  to  those  in  remainder  under  the  limitations 
of  the  will. 

It  next  becomes  necessary  to  look  to  the  language  of  the  testator 
in  the  creation  of  the  power  itself,  and  to  ascertain  his  intention  by 
considering  the  true  meaning  of  the  language  which  he  has  used, 
giving  to  it  its  natural  signification  according  to  the  ordinary  rules 
of  interpretation ;  giving  effect,  if  possible,  to  every  part  of  the 
clause ;  and,  if  any  part  of  it  be  ambiguous,  interpreting  it  by  re- 
ference to  the  context,  to  the  general  intent  of  the  will,  and,  if 
necessary,  to  the  surrounding  circumstances. 

Kow,  the  words  are  these.  After  directing  that  the  timber  shall 
remain  uncut  for  the  period  of  twenty  years,  the  will  proceeds, — 
*^  And  that  it  shall  and  may  be  lawfdl  for  my  said  daughter  ta 
work,  lease,  or  set  out  to  be  worked  and  wrought,  all  the  coal, 
culm,  and  other  minerals  under  my  estate."  In  considering  the 
question  whether  by  these  words  the  testator  intended  to  confer  a 
power  upon  his  daughter  to  grant  a  lease  for  an  indefinite  time,  it 
might  be  of  sixty,  or  one  hundred,  or  a  thousand  years, — a  lease 
which  would  bind  the  inheritance  in  the  hands  of  the  future  owners 
of  the  estate ;  and  seeing  the  loose  and  vague  language  in  which 
the  testator  has  expressed  himself,  we  cannot  but  observe  that  in 
the  same  will,  and  almost  in  the  same  page  of  the  will,  he  had 
created  a  power  to  the  successive  tenants  in  possession  to  grant 
leases  of  portions  of  the  property  for  twenty-one  years,  with  certain 
restrictions,  conditions,  and  reservations,  all  expressed  in  apt  and 
technically  correct  terms :  and  we  are  naturally  led  to  the  inference 
that,  if  he  really  intended  to  confer  a  leasing  power  of  this  ex- 
tensive and  important  character,  he  would  have  expressed  himself 
in  equally  appropriate  and  unambiguous  language. 
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1867  But  we  must  next  conaider  the  words  which  he  has  used  in  the 

Jmon  operative  part  of  the  power.  These  words  are, — "  It  shall  be  law- 
YmAK.  ^^  ^^^  ^7  ^^  daughter  to  work  or  contract  for,  lease,  or  set  out  to 
be  worked  or  wrought,  all  the  coal,  &c.,  in  the  mines."  We  cannot 
but  think  that  the  maxim  noscitur  a  sociis  applies  to  this  part  of 
the  power,  and  that,  considering  it  also  with  reference  to  what 
immediately  precedes  and  immediately  follows,  it  means  no  more 
than  that  the  tenant  for  life  should  be  at  liberty  to  work  the  mines 
herself,  or  to  contract  with  another  for  working  them,  and  that  that 
contract  might  be  the  letting  and  setting  out  of  the  mines  to  be 
worked,  which  might  not  incorrectly  be  described  as  a  lease  or 
a  leasing  of  the  mines ;  but  that  no  more  was  intended  than  the 
working  of  the  mines  by  herself  or  an  agent,  or  tenant^  or  other 
contracting  party,  for  her  personal  benefit ;  and  that,  if  so  important 
a  power  had  been  intended  to  be  conferred  as  that  of  granting  a 
lease  for  a  long  term  of  years,  and  so  directly  affecting  the  interests 
of  the  future  owners  of  the  estates  for  a  long  time  to  come,  apt  and 
formal  words  would  have  been  used  by  the  testator,  as  in  the 
creation  of  the  power  to  grant  leases  for  twenty-one  years  of  the 
surface  of  the  lands. 

But  we  must  now  attentively  consider  the  entire  language  and 
effect  of  the  clause  itself: — **  I  do  hereby  order  and  direct  that  it 
shall  and  may  be  lawful  for  my  said  daughter  to  work  or  contract 
for,  lease,  or  set  out  to  be  worked  and  wrought,  all  the  coal,  culm, 
and  other  minerals  whatsoever  which  are  already  known  and  dis- 
covered, or  which  may  be  hereafter  found  out  and  discovered,  in  or 
under  such  of  my  real  estates  as  are  not  specifically  hereinbefore 
devised  for  the  payment  of  my  debts,  legacies,  and  funeral  ex- 
penses; and  that  all  the  issues  and  net  proceeds  and  profits  arising 
therefrom  shall  from  time  to  time  as  the  same  shall  arise  be  paid 
over  by  my  said  daughter  to  my  said  trustees  and  their  heirs,  and 
by  them  in  the  first  place  applied  in  payment  of  any  of  my  debts 
in  case  the  personal  and  real  estates  hereinbefore  devised  toward 
payment  of  debts  should  happen  to  prove  insufficient ;  and,  after 
payment  of  the  whole  thereof,  that  my  said  daughter  should,  by 
and  with  the  consent  of  my  said  trustees,  punctually  as  occasion 
and  opportunity  shall  offer,  lay  out  the  same  in  the  purchase  of 
real  estates  in  the  several  parishes  of  Llanon  and  Llangendeime, 
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and  certain  other  parishes  in  the  county  of  Carmarthen.  And  it  is  1867 
my  intent  and  meaning  that  such  purchased  premises  should  be  j^^^ 
conveyed  and  settled  to  the  same  uses,  upon  the  same  trusts,  and  ^  ^• 
subjected  to  like  limitations,  reservations,  and  conditions  in  all 
respects  as  my  said  real  estates  not  specifically  bequeathed  for  the 
payment  of  my  debts ;  and  that  the  rents  and  profits  of  such  pur- 
chased premises,  when  and  as  often  as  the  same  shall  happen  to 
become  due,  from  the  date  of  such  purchase  or  purchases  as  afore- 
said, shall  be  received  by  my  said  daughter  in  the  same  manner  as 
the  rents  and  profits  of  my  said  real  estate  are  directed  to  be  paid 
to  and  received  by  her,  for  the  term  of  her  natural  life ;  and  that 
the  interest  of  such  moneys  as  shall  arise  from  the  working  of  such 
collieries,  iron-ore,  or  any  other  ore,  mines,  and  minerals  whatsoever, 
shall,  until  such  purchase  be  made,  be  laid  out  at  interest  and 
added  to  the  principal  for  to  be  applied  in  the  purchase  of  such 
real  estates." 

Upon  carefully  considering  the  language  of  this  clause  creating 
the  power  in  question,  we  are  of  opinion  that,  upon  every  principle 
of  law  applicable  to  the  construction  of  written  instruments,  it  is 
impossible  otherwise  to  construe  this  power  than  by  limiting  the 
operation  of  its  exercise  to  the  life  of  the  daughter  of  the  testator. 

It  is  impossible  to  give  effect  to  this  provision,  substantially  or 
literally,  but  by  the  application  of  the  whole  of  the  issues,  proceeds, 
and  profits  which  shall  be  derived  from  any  lease  granted  under  it 
in  the  purchase  of  land,  and  by  such  application  being  the  act  of 
the  daughter  herselfl  Is  it  possible,  then,  to  fulfil  these  directions, 
or  to  give  effect  to  this  part  of  the  will  at  all,  upon  the  construc- 
tion contended  for  on  the  part  of  the  defendant?  Or,  in  other 
words,  can  the  daughter  pay  the  issues  and  profits  derived  from  the 
lease  to  be  invested  in  land,  if  the  lease  be  for  sixty  years  or  for  a 
single  year  beyond  the  continuance  of  her  own  life  ?  The  language 
of  the  testator  is,  ^  all  the  issues  and  net  profits  arising  therefrom 
shall  be  applied  in  the  purchase  of  lands ;''  that  is,  all  the  issues 
and  profits  arising  from  the  lease  to  be  granted.  How  can  that  be 
done,  if,  as  is  admitted  for  the  defendant,  the  issues  and  profits 
are  to  be  so  applied  only  during  the  life  of  the  daughter,  and  after- 
wards to  the  use  of  the  tenants  in  remainder? 

It  is  necessary,  then,  in  order  to  read  the  whole  according  to  the 


V. 
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1867  construction  contended  for  by  the  defendant,  to  alter  the  entire 
juaoK  ~  structure  of  the  sentence,  and  read  it  as  a  power  to  lease  the  mines, 
and  to  apply  so  much  of  the  issues,  proceeds,  and  profits  arising 
therefrom  as  shall  accrue  due  and  be  received  during  the  life  of 
the  daughter,  by  the  hands  of  the  daughter  herself,  to  the  purpose 
in  question ;  and,  after  her  death,  to  apply  them,  not  in  the  pur- 
chase of  land,  as  expressly  directed  by  the  will,  but  to  the  use  of 
the  several  persons  in  succession  who  shall  take  under  the  limita- 
tions of  the  will.  It  must  also  be  observed,  that,  if  this  power 
enabled  the  tenant  for  life  to  grant  leases  of  the  mines  of  indefinite 
duration,  it  is  directly  inconsistent  with  the  conditions  imposed 
upon  the  granting  of  leases  of  the  surface,  that  a  right  shall  be 
reserved  to  the  lessors  (the  successive  owners  of  the  property)  to 
work  the  mines  and  take  the  minerals  thereunder.  Of  what  avail 
is  such  a  reservation  to  any  tenant  of  the  estates  after  the  daughter, 
the  first  taker,  if  she  has  leased  the  whole  of  the  mines  for  one 
hundred  years  or  more  ? 

We  aie,  therefore,  all  of  opinion  that  the  daughter  had  no  power 
to  grant  a  lease  beyond  the  term  of  her  own  life,  and  that  the  lease 
in  question  expired  at  her  death. 

Being  of  this  opinion,  it  is  unnecessary  to  consider  the  objections 
made  to  the  lease  on  the  ground  that  it  authorizes  the  lessee  of 
the  mines  to  prejudice  the  inheritance  by  burdening  the  sur&ce 
lands  with  roads  and  railways  and  engines  and  houses,  for  the 
purpose  of  trafficking  in  other  minerals,  working  other  mines,  and 
accommodating  and  benefiting  other  persons  than  such  as  were  in 
any  way  connected  with  the  lease  or  the  estate.  But  we  must  not 
be  supposed  to  acquiesce  in  the  doctrine  that  these  objections  if 
sustained  would  avoid  this  lease  in  part,  and  leave  it  valid  for  the 
residue.  We  have,  therefore,  only  to  decide  that  the  judgment  of 
the  Court  of  Common  Fleas  must  be  reversed,  and  the  rule  made 
absolute  to  enter  a  verdict  for  the  plaintiff. 

Judgment  reversed. 
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AZJ^MAR  V,  CASELLA  and  Akother.  Feb.  9/ 

MereaniiU  Contract^  Construction  of-^Conditton — Sale  of  Cotton  "to  arrive^* 
guaranteed  equal  to  Sample — Allowance  to  he  made /or  In/ertority  q^  Quality 
— Bulk  tendered  of  a  different  Kind. 

The  defendants,  through  a  broker,  bought  of  the  plaintiff  ^  the  following  cot- 
ton, viz.  -^  128  bales,  at  2W.  per  lb.,  expected  to  arrive  in  London  per  Cheviot 
from  Madras.  The  cotton  guaranteed  equal  to  sealed  sample  in  our  (the  brokers') 
possession.  Should  the  quality  prove  inferior  to  the  guarantee,  a  fair  allowance 
to  be  made."  The  sample  was  of  "  Long-staple  Salem  "  cotton.  The  128  bales 
marked  -~  which  arrived  by  the  Cheviot  contained  "  Western  Madras  "  cotton. 
Upcm  a  special  case,  in  which  it  was  stated  that  '*  the  cotton  was  'therefore  not  in 
accordance  with  the  sample;  that  Western  Madras  cotton  is  inferior  to  Long* 
staple  Salem,  and  requires  machinery  for  its  manufacture  different  to  that  which 
is  used  for  Long-staple  Salem ;  and  that  the  market-price  of  Western  Madras  was 
at  the  date  of  the  contract  only  23<2.  per  lb. :" — 

Hdd^  that  the  cotton  tendered  was  not  that  which  the  defendants  bargained 
for,  and  that  they  were  not  bound  to  accept  it ;  for,  that  the  allowance  clause  had 
reference  only  to  inferiority  of  quality^  and  not  to  difference  of  hind. 

Action  to  recover  damages  for  breach  by  the  defendants  of  a 
contract  for  the  purchase  of  128  bales  of  cotton«  The  action  was 
commenced  on  the  21st  of  November^  1864 ;  and  the  first  connt 
of  the  declaration  contained  breaches  for  not  accepting  and  paying 
for  the  cotton,  and  for  not  referring  to  arbitration  a  dispute  as  to 
the  allowance  to  be  made  by  reason  of  the  quality  of  the  cotton 
being  inferior  to  guarantee.  The  declaration  also  contained  the 
common  money  counts. 

The  defendants  pleaded^  to  the  first  count, — ^first,  a  denial  of 
the  contract, — secondly,  a  denial  of  the  arrival  of  the  cotton, — 
thirdly,  that  the  cotton  was  not  equal  to  sealed  sample, — ^fourthly, 
a  denial  of  the  plaintiff's  readiness  and  willingness  to  perform  the 
contract^ — ^fifthly,  as  to  the  first  breach,  after  setting  out^the-  con- 
tract, that  the  sample  therein  referred  to  was  a  sample  of  cotton  of 
a  partictdar  kind  and  description,  and  that  it  was  a  condition  of 
the  contract  that  the  cotton  should  be  of  that  kind  and  descrip- 
tioUy  but  that,  in  fact,  it  was  of  a  wholly  different  kind  and 
description, — sixthly,  as  to  the  second  breach,  a  denial  of  the  ^ 
dispute  having  arisen, — seventhly,  as  to  the  second  breach^  that  a 
dispute  also  arose  as  to  whether  the  defendants  were  bound  to 
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18C7       accept  the  cotton,  and  that  the  plaintiff  refused  to  refer  the  same, 
'  Az^M AB     in  consequence  of  which  the  defendants  refused  to  refer  the  dispute 
CAgMXA.     *^  *^  ^^^  allowance, — eighthly,  to  the  money  counts,  never  in- 
debted. 

The  plaintiff  took  issue  upon  all  the  pleas,  and  also  demurred 
to  the  third,  fifth,  and  seventh  pleas.  (1) 

At  the  trial  before  Erie,  G.J.,  at  the  sittings  in  London  after 
Hilary  Term,  1865,  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court  upon  the  following  special  case : — 

1.  The  plaintiff  is  a  merchant  carrying  on  business  in  Mark 
Lane,  London,  under  the  firm  of  J.  C.  Az^mar  &  Co.,  and  the 
defendants  are  merchants  in  Lime  Street,  London,  trading  under 
the  firm  of  A.  Casella  &  Co. 

2.  In  the  summer  of  1864,  Messrs.  De  Souza  &  Co.,  correspon- 
dents of  the  plaintiff  at  Madras,  shipped  on  board  the  Chevioiy 
under  a  bill  of  lading  describing  201  bales,  128  bales  of  cotton, 
marked  -•,^',  being  the  only  bales  with  such  mark  on  board  the 
Cheviot.  Neither  the  bill  of  lading  nor  the  feet  of  there  being  no 
other  cotton  of  the  same  mark  on  board  the  ship,  was  at  any  time 
made  known  to  the  defendants.  De  Souza  &  Co.  consigned  the 
cotton  to  the  plaintiff,  and  they  duly  advised  him  of  such  consign- 
ment. They  also  sent  him  a  sample  of  cotton  by  the  overland 
mail.  Such  sample  was  a  sample  of  a  kind  of  cotton  known  in  the 
London  market  as  "Long-staple  Salem  cotton  of  fine  quality.*' 
The  sample  was  in  a  paper  which  was  marked  on  the  outside  "  ^'^ 
128  bales  Western  cotton,  per  Cheviot'*  Upon  receipt  of  the 
sample,  the  plaintiff  took  it  in  the  said  paper  to  Barber  &  Co., 
London  cotton-brokers,  and  had  a  conversation  with  Barber. 
This  conversation  was  given  in  evidence  by  Barber  upon  cross- 
examination  by  the  defendants'  counsel.  The  plaintiff  asked 
Barber  whether  he  could  sell  that  cotton  **  to  arrive,"  and  what  it 
was  worth,  and  what  sort  of  cotton  he  thought  it  was.  Barber  said 
it  seemed  to  him  to  be  ^'  Long-staple  Salem."  He  pointed  out  to 
the  plaintiff  that  it  was  described  on  the  outside  as  "  Western," 
but  repeated  that  in  lus  opinion  it  was  "  Long-staple  Salem,"  and 

•        that,  if  then  on  the  spot,  it  would  be  worth  25d.  per  lb.     Barber 

(1)  A  copy  of  the  pleadings  was  an-  agreed  that  the  demurrers  should  be 
nexed  to  the  special  case,  and  it  was     argued  with  it. 
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jr*  ^"^  guarantee.      The   plaintiff       1867 

"^^  iple,   and  nothing  else.""Az^ 

^  iiarber  at  Barber's  oflBce,     «  ^* 

jrsation.     This  conversation 
,  nor  were  the  communications 
^  >••  correspondents  made  known  to 

.^^  rnsel  objected  to  any  evidence  of^ 

^iven.    The  evidence  was,  therefore, 
^*..  '  ^  >inion  of  the  Court  whether  it  could 

V  ..  lie  Court  is  of  opinion  that  it  should  be 

taken  as  part  of  the  case ;  otherwise  not. 
*•  /arber  that  they  were  in  want  of  some  Long- 

for  correspondents.     Barber  answered  that  he 
"-J.;^  ome  cotton  "  to  arrive"  which  would  suit  them, 

^ved  them  the  above-mentioned  sample,  still  in  the 
.ed  paper.    Keither  Barber  nor  the  defendants  took 
writing  on  the  paper.   Barber  told  the  defendants  that 
ell  them  the  cotton  to  arrive,  guaranteed  equal  to  sample ; 
the  sellers  would  not  sell  otherwise  than  by  sample,  and 
guarantee  nothing  but  the  sample.  The  defendants  examined 
sample,  and  asked  Barber  what  cotton  he  called  it.     Barber  ^ 
iswered  that  he  considered  it  was  Long-staple  Salem.      The 
defendants  took  a  small  portion  of  the  sample,  which  they  after- 
wards remitted  to  their  correspondents  at  Augsburg,  with  a  letter 
containing  the  following  request : — ^^  Telegraphiez  si  nous  devons 
acheter  128  Salem,  per  Cheviot,  parti  2  Juin.     Echantillon,  qui 
est  de  longue  soie,  garanti  a  25^d." 

3.  In  answer  to  this  letter/the  defendants  received  the  following 
telegram: — ^'^ Accept  128  bales  Salem,  guaranteed  long-staple, 
shipped  2nd  June,  25^d.  If  possible,  25d.  Do  for  the  best."  On 
receipt  of  this  telegram,  the  defendants  saw  Barber  and  offered  him 
25(2.  per  lb.  for  the  128  bales.  Barber  agreed  to  sell  at  that  price, 
and  again  stated  that  the  sellers  had  an  objection  to  put  into  the 
contract  that  the  cotton  was  **  Long-staple  Salem,"  or  even  that  it 
was  ''  Salem."  The  defendants  then  asked  for  the  seller's  name. 
Barber  said  that  Az^mar  was  the  seller,  that  he  was  not  in  the 
cotton  trade,  and  did  not  understand  cotton,  and  that  was  the 
reason  why  he  made  such  objection.    The  defendants  then  said 


G 
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1867        that  they  knew  Azdmar  was  respectable ;   and  asked,  ^  Would  he 
j^xiMAs,^  guarantee  the  cotton  to  be  equal  to  the  sample  ?  "    Barber  replied 
1_      "Yes.** 

4.  Barber  &  Co.  thereupon  made  the  following  contract,  in 
which  the  words  not  underlined  were  in  print,  and  the  words  un- 
derlined were  filled  up  in  writing : — 

"  Certified  London  Contract. 

"London,  15  July,  1865. 
"  Sold  by  order  and  for  account  of  Messrs.  J.  C.  Azemar  it  Go.  to 
Messrs.  A.  CaseUa  &  Co.  the  following  cotton,  viz.  ^-  128  haJes  at 
25d.  per  lb.  expected  to  arrive  in  London,  per  Cheviot,  fix)m 
Madras.  The  cotton  guaranteed  equal  to  sealed  sample  in  our  pos- 
session. Should  the  quality  prove  inferior  to  the  guarantee,  a  fair 
allowance  to  be  made.  Any  slight  variation  in  marks  not  to 
vitiate  this  contract  The  cotton  to  be  warehoused  at  seller's 
expense  in  one  of  the  public  docks  or  customary  wharves.  The 
buyer  to  pay  a  deposit  of  12Z.  per  bale  (to  be  returned  in  the 
event  of  loss  by  fire)  on  the  second  Saturday  after  the  final  day  of 
landing,  in  exchange  for  dock  or  wharf  weight-notes,  and  the 
remainder  of  the  purchase-money  at  the  expiration  of  the  usual 
-  three  months'  prompt,  or  on  delivery  of  the  warrants ;  interest 
being  allowed  at  the  rate  of  5  per  cent,  per  annum  for  prepay- 
ment. The  first  and  second-class  sea-damaged  bales  (if  any)  to  be 
made  merchantable,  and  taken  at  |  per  lb.  less  than  the  sound. 
The  third  and  fourth-class  sea-damaged  bales  (if  any)  to  be  taken 
at  a  fair  allowance.  The  cotton  after  landing  to  be  at  the  risk  of 
the  seller  (only  to  the  amount  of  this  contract  value)  until  the 
prompt-day  or  delivery  of  the  warrants  or  orders  of  delivery,  which- 
ever may  first  happen.  Should  the  cotton,  or  any  portion  thereof, 
not  arrive  by  the  above-named  vessel,  from  loss  of  vessel  or  other 
unavoidable  cause,  this  contract  for  such  portion  to  be  void :  hut, 
shoidd  the  cotton  le  transhipped  and  ahrive  in  London  hy  olher 
vessels,  this  contract  still  to  hold  good.  In  the  event  of  any  dispute 
arising  out  of  this  contract,  the  matter  to  be  referred  to  two  disin- 
terested London  cotton-brokers  for  arbitration,  buyer  and  seller 
each  nominating  one. 
"  Brokerage,  i  per  cent.    Guarantee,  ^  per  cent.'' 
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5.  This  printed  form  waa  at  the  time  in  question  a  fonn  com-       1867 
monlj  used  in  the  London  market,  and  known  as  *^  The  Certified  Az^mak 
London  Contract."    A  common  mode  in  the  ordinary  course  of  CA«m:.LA. 
business  of  filling  up  the  form  is,  to  fill  up  the  blank  after  the 

words  « the  following  cotton,  viz. "  thus,—*'  128  bales  ~,  at  25d. 
per  lb.,"  and  the  blank  after  the  words  "  the  cotton  guaranteed," 
thus, — ^''Fair  Bengal,"  or  "  Good  fair  Tinnivelly."  Sometimes  the 
blanks  will  be  filled  up  thus, — the  first,  **  128  bales  Bengal,"  and 
the  second,  "fiedr,"  or  "good  fair,"  or  "fine." 

6.  If  the  sale  is  a  sale  by  sample,  then  the  second  blank  is 
filled  up,  as  in  the  present  contract,  with  the  words,  "  equal  to 
sample  in  our  possession."  At  the  time  of  the  making  of  the  said 
contract,  and  for  some  time  previous,  various  kinds  of  cotton 
coming  from  different  districts  and  countries  had  been  imported 
into  London,  and  were  bought  and  sold  in  the  London  market. 
There  were  different  cottons  known  on  the  market,  and  bought 
and  sold  under  the  following  names  : — There  were  "Surat  cottons," 
divided  into  Saw-ginned,  Broach,  Oomrawuttee,  Dhollerah,  Man- 
garole,  and  Comptah.  There  were  "  Madras  cottons,"  divided  into 
Tinnivelly,  Northern  and  Western  Coconada,  and  Coumlatore  and 
Salem.  There  were  Scinde  cotton,  Bengal  and  Bangoon  cotton, 
China,  Japan,  West  Indian,  Brazilian,  Smyrna,  and  Greek  and 
Sea  Island  cottons.  Each  and  every  of  these  different  denomina- 
tions or  divisions  is  compared  with  a  standard  sample.  There  is 
a  standard  sample  kept  of  each  of  these  different  denominations 
or  divisions.  Each  kind  when  so  compared  is  then  divided  into 
different  divisions  under  the  terms  "  ordinary,"  "  low  middling," 
"middling,"  "fair,"  "good  fair,"  "fine,"  &c.  The  different  denominar 
tions  or  divisions  first  above-mentioned,  are  quoted  and  sold  at  dif- 
ferent prices  on  the  same  day ;  and  the  different  divisions  secondly 
above-mentioned  are  sold  at  different  prices  on  the  same  day. 
On  the  same  day,  cotton  quoted  as  for  example  "Western Madras," 
and  "  Middliiig,"  or  as  "  Middling  Western  Madras,"  may  be  of 
higher  price  than  "  Good  feir  Scinde ;"  but  "  Pair  Western  Madras," 

^  would  on  the  same  day  be  always  of  higher  price  than  "  Middling 
Western  Madras." 

7.  The  defendants  after  the  making  of  the  above  contract^  with- 
out the  knowledge  of  the  plaintiff,  made  out  contracts  to  oorre- 
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18G7  spondents  of  theirs  for  the  sale  to  them  of  64  bales  of  cotton  on  the 
AzEMAB  ^^^^  terms  and  at  the  same  price  as  contained  in  the  contract 
^  ^-  signed  by  Messrs.  Barber  &  Co.,  with  the  exception  that  no  marks 
were  given ;  and  they  made  out  a  similar  contract  for  the  other 
64  bales  to  another  correspondent  of  theirs^  the  defendants  being 
entitled  to  a  commission  from  their  correspondents  on  the  con- 
tracts being  fhlfilled. 

8.  The  Cheviot  arrived  in  London  on  the  14th  of  October,  1864, 
having  on  board  several  thousand  bales  of  cotton,  and  amongst 
them  the  128  bales  shipped  by  De  Souza,  as  already  mentioned, 
which  were  the  only  bales  marked  ^'  The  128  bales  were  landed 
and  warehoused  by  the  plaintiff  at  Cotton's  and  Depot  Wharf,  and 
weight-notes  made  out  by  the  wharfingers  in  the  ordinary  way. 
The  cotton  had  been  previously  examined  by  the  wharfingers,  for 
the  purpose  of  ascertaining  which  of  the  bales  (if  any)  were  sea- 
damaged,  and  of  classifying  same,  and  for  the  purpose  of  making 
them  merchantable  where  necessary  and  possible.  This  is  done  by 
removing  the  damaged  portion  of  the  bales ;  the  portions  so 
removed  not  being  taken  by  the  buyer,  but  remaining  the  pro- 
perty of  the  importer,  and  being  sold  for  his  account.  Any  of  the 
bales  which  on  such  examination  by  the  wharfingers  turn  out  not 
to  come  up  to  the  classification  of  third  or  fourth  class  sea-damaged, 
are  altogether  rejected  from  the  parcel,  and  are  not  taken  by  the 
buyer,  but  remain  the  property  of  the  importer,  and  are  afterwards 
sold  for  his  account.  None  of  the  128  bales  in  question  contained 
*  Ly  damaged  cotton.  The  landing  of  the  cotton  was  completed 
on  Wednesday,  the  26th  of  October,  1864;  and  the  deposit, 
amountiug  to  1536/.,  would  have  become  payable  on  Saturday, 
the  5th.  of  November,  1864,  and  the  prompt  would  have  expired 
on  the  28th  of  January,  1865.  The  wharfinger  drew  samples  from 
the  bulk  in  the  ordinary  way,  which  were  shewn  to  the  defendants 
by  Barber  &  Co.  The  defendants  upon  seeing  the  bulk  samples, 
at  once  stated  to  Barber  &  Co.  that  they  claimed  to  reject  the 
cotton,  on  the  ground  that  it  was  not  Long-staple  Salem  cotton, 
and  that  they  required  an  arbitration  on  that  point.  The  cotton 
was  not  *'  Long-staple  Salem,^*  hut  was  a  particularly  good  sample  of 
Western  Madras.  The  cotton  was  therefore  not  in  accordance  with 
the  sample.     Western  Madras  cotton  is  inferior  to  Long-staple 
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Salem,  and  requires  maclimerj  for  its  manufacture  different  to        18G7 
that  which  is  used  for  Long-staple*Salem ;  and  the  market  price  of     Az^mab 
Western  Madras  was  at  the  date  of  the  contract  only  23d.  per  lb.       casmjjl. 

9.  The  defendants'  correspondents  have  refused  to  accept  the 
cotton  hj  the  Cheviot  in  fulfilment  of  the  defendants'  sale  to  them, 
on  the  ground  that  it  was  not  Long-staple  Salem,  and  that  they 
could  not  employ  it  for  the  manufacturing  purpose  for  which  they 
had  bought  it ;  and  the  defendants  hare  lost  their  commission, 
amounting  to  807. 12a.  3d. 

10.  The  plaintiff  haying,  on  the  21st  of  October,  1864,  received 
an  intimation  from  Barber  &  Co.  that,  "in  consequence  of  the 
samples  of  128  bales  of  cotton  per  Cheviot  sold  by  him  on  the 
15th  of  July  turning  out  different  from  the  contract  guarantee, 
the  buyers  had  given  notice  that  they  threw  up  the  contract,"  a 
correspondence  ensued  between  the  parties,  —  the  plaintiff  re- 
quiring that  the  arbitration  should  be  confined  to  the  allowance' to 
be  made,  and  the  defendants  insisting  that  the  arbitrators  should 
determine  whether  or  not  the  buyers  were  entitled  to  reject  the 
Cotton  on  the  ground  that  the  bulk  did  not  agree  with  the  sample. 

11.  The  arbitrators  never  agreed  together  upon  any  question 
\?ith  regard  to  the  contract, and  made  no  further  attempt  to  meet; 
Alid  the  arbitration  went  off. 

12.  At  the  trial  it  was  arranged  that  the  same  brokers  should 
be  appointed  on  each  side  as  before  (with  power  to  appoint  an 
umpire),  to  determine  what  was  the  fair  allowance  to  be  made  (if 
any)  if  the  bulk  was  not  equal  to  the  sample,  having  regard  to  :.  -^ 
time  of  arrival.  The  brokers  Xnet,  and  disagreed,  and  appointed 
an  umpire,  who  decided  that  the  difference  in  value  between  the 
bulk  and  the  sale  sample  was  3d.  per  lb. 

13.  The  weights  to  be  delivered  of  the  128  bates  Would  hare 
been  38,t00  lbs. 

14.  On  the  2l8t  of  October,  1864,  the  market-price  of  such 
cotton  as  was  contained  in  the  128  baled  waii  15^^.  per  lb.  On 
the  5th  of  November,  1864,  it  Was  16id.  per  lb.  On  the  28Ui  of 
January,  1865,  it  was  n^d.  per  lb.  On  the  9th  of  March,  1865, 
the  day  on  which  the  cotton  was  actually  sold,  the  market-price 
was  IS^d.  per  lb. 

15.  Interest  on  the  amount  of  deposit  from  the  date  when  the 
Vol.  II.  K  0  2 
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1867       deposit  would  have  been  payable  if  no  dispute  had  occurred  up  to 
j^x^^tjji     the  trial,  would  be  23?.  7«.  Gd. 

''•  16.  The  Court  was  to  be  at  liberty  to  draw  any  inferences  of 

fact  in  the  same  way  as  a  jury  would  be  entitled  to  do. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was,  under  the  circumstances  of  the  case,  entitled  to  main- 
tain the  action.  If  the  Court  should  be  of  opinion  in  the  affirma- 
tive, the  verdict  and  judgment  were  to  be  entered  for  the  plaintiff 
for  such  sum  as  the  Court  might  direct  If  in  the  negative,  then 
for  the  defendants, — the  different  issues  to  be  entered  for  plaintiff 
or  defendants,  according  to  the  opinion  the  Court  might  entertain 
thereon. 

Sir  G.  Eonyman,  Q.C.  (with  him  M'Leod)^  for  the  plaintiff. 
The  128  bales  of  cotton  which  arrived  by  the  Cheviot,  and  which 
the  plaintiff  was  ready  to  deliver,  were  a  compliance  with  the  con- 
tract of  the  15th  of  July,  1864 ;  and  the  guarantee  that  the  cotton 
was  equal  to  sample  does  not  amount  to  a  condition,  but  the 
defendants  were  bound  to  accept  it  subject  to  a  reduction  to  be 
settled  by  arbitrators.  The  contract  was  for  the  sale  of  the  specific 
128  bales  on  board  the  Cheviot,  marked  ^,  with  a  collateral 
warranty  that  the  bulk  should  be  equal  to  the  sample.  Parsons 
V.  Sexton  (1),  and  Dawson  v.  Cdlis  (2),  are  expressly  in  point  to 
shew  that  by  such  a  contract  the  property  passes  to  the  vendee. 
And,  assuming  that  the  property  did  not  pass,  this  was  a  mere 
collateral  warranty,  the  breach  of  which  will  not  avoid  the  con- 
tract^ but  merely  give  the  buyer  a  remedy  by  cross-action  or  by 
reduction  of  price,  according  to  the  principles  laid  down  by  Lord 
Abinger,  C.B.,  in  Chanter  v.  Hopkins  (3),  and  by  Erie,  C  J.,  in 
Bannerman  v.  White.  (4)  And  see  the  elaborate  judgment  of 
Williams,  J.,  in  Behn  v.  Bumess,  (5)  Applying  those  principles 
to  the  facts  which  appear  upon  this  special  case,  it  is  clear  that 
the  stipulation  that  the  cotton  should  be  equal  to  the  sample 
referred  to,  is  not  a  condition,  but  a  collateral  engagement  only, 
which  may  give  rise  to  a  cross-action,  or  may  entitle  the  vendee  to 

(1)  4  C.  B.  899  ;  16  L.  J.  (C.P.)  181.         (i)  10  C.  B.  (N.S.)  844 ;  31  L.  J. 

(2)  10  0.  B.  523 ;  20  L.  J.  (C.  P.)     (C.P.)  28. 

116.  (5)  3  B.  &  S.  751 ;  32  L.  J.  (Q,B.) 

(3)4M.&W.899,404.  204. 
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a  reduction  of  price.    But,  if  the  Cheviot  arrived  with  any  sort  of       1867 
cotton  marked  -'^\  answering  the  description  of  that  contracted  for,     az^mab 
and  coming  from  Madras,  the  defendants  were  bound  to  accept  it.       casmxa 

[WiLLES,  J.  The  question  is,  whether  "quality"  includes 
"sort"  or  "kind."  According  to  your  argument,  if  I  contract  for 
wine  to  be  shipped  from  Bordeaux  warranted  equal  to  sample,  and, 
the  sample  being  Chateau  d'Tquem,  the  bulk  when  tendered 
proves  an  inferior  Medoc,  I  am  bound  to  accept  it] 

Two  different  constructions  can  hardly  be  given  to  the  same 
word  in  the  same  sentence.  If  this  is  not  a  condition  as  to  quality, 
neither  can  it  be  a  condition  as  to  the  kind  of  cotton.  The  case 
finds  that  this  was  Western  Madras  cotton. 

J.  Brawn,  Q.C.  (with  him  Hawkins,  Q,C.,  and  Eannen),  for  the 
defendants.  This  was  a  contract  for  the  sale  of  a  kind  of  cotton 
known  in  the  London  market  as  ''  Long-staple  Salem,"  and  the 
bulk  being  of  a  different  kind,  viz.  a  kind  known  as  "  Western 
Madras,"  the  defendants  were  not  bound  to  accept  it.  If  authority 
were  needed  to  shew  that  the  property  in  the  goods  does  not  pass 
upon  a  contract  of  this  description,  the  case  of  Logan  v.  Le 
Mesurier  (1)  is  in  point.  Looking  at  the  terms  and  nature  of  this 
contract,  and  at  the  purpose  for  which  the  cotton  was  contracted 
to  be  bought,  it  is  clear  that  the  warranty  amounts  to  a  condition. 
The  only  question  is,  whether  the  allowance  clause  makes  any 
difference  in  this  respect.  It  is  submitted  that  it  does  not,  but 
that  it  applies  to  inferiority  of  quality  only,  and  not  to  difference 
of  kind.  "Equal  to  sample,  &c.,"  here  means  "  of  the  same  kind 
and  quality  as  the  sample."  The  cotton  being  at  sea,  the  buyer 
had  no  opportunity  for  inspection;  the  case,  therefore,  differs 
materially  from  those  where  the  contract  has  been  for  the  sale  of 
a  specific  article  which  the  buyer  might  examine.  The  facts 
stated  in  the  special  case  shew  that  the  plaintiff  is  seeking  to  put 
upon  the  defendants  an  article  which  is  substantially  different 
from  that  which  they  contracted  to  buy. 

[WiLLES,  J.  In  Syers  v.  Jonas  (2),  Parke,  B.,  speaking  of  the 
usage  in  the  tobacco  trade,  that  all  sales  are  by  sample  although 
not  so  expressed  in  the  bought  and  sold-notes,  says :  **  This  un- 
doubtedly amounts  to  a  parol  warranty  or  agreement  that  the  bulk 

(1)  6  Moore  P.  C.  110.  (2)  2  Exch.  HI,  117. 

20  2  2 
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1867  should  correspond  with  the  sample.  If  the  goods  have  not  been 
jiz^^An  delivered,  or  the  property  has  not  passed  by  the  bargain  (a  question 
depending  upon  the  terms  of  the  bargain  for  a  specific  chattel), 
this  agreement  authorizes  the  purchaser  to  refuse  to  receive  the 
article  sold,  or  complete  the  bargain.  If  he  does  receive  it,  or  the 
property  does  pass,  he  may  sue  on  the  agreement,  or  give  it  in 
evidence  in  mitigation  of  damages,  according  to  the  authority  of 
Street  v.  Blay."  (1)] 

What  will  justify  a  refusal  to  accept  is  now  well  settled.  In 
Behn  v.  Burness  (2),  the  rule  is  thus  summed  up, — "  With  respect 
to  statements  in  a  contract  descriptive  of  the  subject-matter  of 
it,  or  of  some  material  incident  thereof,  the  true  doctrine  estab- 
lished by  principle  as  well  as  authority  appears  to  be,  generally 
speaking,  that,  if  such  descriptive  statement  was  intended  to  be 
a  substantive  part  of  tlie  contract^  it  is  to  be  regarded  as  a  war- 
ranty, that  is  to  say,  a  condition  on  the  failure  or  non-performanco 
of  which  the  other  party  may,  if  he  is  so  minded,  repudiate  the 
contract  in  toto,  and  so  be  relieved  from  performing  his  part  of 
it,  provided  it  has  not  been  partially  executed  in  his  favour.*' 
And,  after  referring  to  several  cases,  the  learned  judge  goes 
on, — "  Accordingly,  if  a  specific  thing  has  been  sold,  with  a  war- 
ranty of  its  quality,  under  such  circumstances  that  the  property 
passes  by  the  sale,  the  vendee,  having  been  thus  benefited  by  the 
partial  execution  of  the  contract,  and  become  the  proprietor  of  the 
thing  sold,  cannot  treat  the  failure  of  the  warranty  as  a  condition 
broken  (unless  there  is  a  special  stipulation  to  that  effect  in  the 
contract ;  see  Bannerman  v.  White  (3)  ) ;  but  must  have  recourse 
to  an  action  for  damages  in  respect  of  the  breach  of  warranty* 
But,  in  cases  where  the  thing  sold  is  not  specific,  and  the  property 
has  not  passed  by  the  sale,  the  vendee  may  refuse  to  receive  the 
thing  proffered  to  him  in  performance  of  the  contract,  on  the 
ground  that  it  does  not  correspond  with  the  descriptive  statement, 
or,  in  other  words,  that  the  condition  expressed  in  the  contract  has 
not  been  performed."  The  rule  is  similarly  laid  down  in  the  notes 
to  Cutter  V.  Powell.  (4)    Then,  the  allowance  clause  provides  only 

(1)  2  B.  &  Ad.  45G.  (3)  10  C.  B.  (N.S.)  844;  31  L.  J, 

(2)  3  B.  &  S.  7ol,  755  }  32  L.  J.      (C.P.)  28. 
(Q.B.)  204,  206.  (4)  2  Smith  L.  C.  1,  27  et  seq.  6th  cd. 


VOL.  n.]  HILARY  TERM,  XXX  VICT.  441 

for  inferiority  of  quality,  and  not  for  difference  of  kind.  This  is  1867 
well  illustrated  by  a  reference  to  the  rules  which  govern  in  the  azemab 
construction  of  compensation  clauses  in  contracts  for  the  sale  of  qj^^^j^ 
real  property.  These  will  be  found  in  Dart's  Vendors,  pp.  86  et 
seq.,  3rd  ed.  In  Nichol  v.  Godts  (1),  Parke,  B.,  takes  this  distinc- 
tion,— "The  evidence  went  to  shew  that  the  oil  offered  did  not 
answer  the  description  of  the  article  sold,  and  the  jury  so  found. 
The  warranty  affects  only  the  quality,  but  not  the  nature  of  the 
article  itself."  In  Wider  v.  Schilizzi  (2),  it  was  held  that,  even 
upon  a  sale  not  by  sample,  and  without  express  warranty,  of  mer- 
chandize which  the  buyer  has  no  opportunity  of  inspecting,  it  is  an 
implied  condition  that  the  article  shall  fairly  and  reasonably  anssver 
the  description  in  the  contract.  Joding  v.  Kingsford  (3)  is  a  re- 
markable instance  of  the  distinction  between  quality  and  kind.  It 
was  there  held  that  a  contract  for  the  sale  of  "  oxalic  acid  "  was  not 
complied  with  by  the  delivery  of  an  article  which  the  jury  found 
did  not,  in  commercial  language,  come  properly  within  the  de- 
scription of  ^'oxalio  acid,"  even  though  the  seller  was  not  the 
manufacturer  of  the  article,  and  at  the  time  of  contracting  ex- 
pressly declined  all  responsibility  as  to  the  quality,  and  the  buyer 
had  had  an  opportunity  of  inspecting  it  In  giving  judgment, 
Williams,  J.,  says :  "  We  are  all  of  opinion  that,  however  com- 
pletely the  defendant  may  have  guarded  himself  against  contract- 
ing that  the  thing  was  of  any  particular  quality,  it  is  not  possible 
to  construe  the  contract  in  any  other  way  than  that  it  was  a  part 
of  the  agreement  that  the  subject  of  the  sale  should  be  the  oxalic 
acid  of  commerce."  Erie,  C.  J.,  in  delivering  the  judgment  of  the 
Court  in  Bannerman  v.  Wliite  (4),  says :  "  This  undertaking  [viz. 
that  no  sulphur  had  been  used  in  the  cultivation  of  the  hops]  was 
a  preliminary  stipulation ;  and,  if  it  had  not  been  given,  the  de- 
fendants would  not  have  gone  on  with  the  treaty  which  resulted  in 
the  sale.  In  this  sense,  it  was  the  condition  upon  which  the  de- 
fendants contracted;  and  it  would  be  contrary  to  the  intention 
expressed  by  tliis  stipulation  that  the  contract  should  remain  valid 
if  sulphur  had  been  used."    All  the  cases,  including  Gompertz  v. 

(1)  10  Exch.  191 J  23  L.  J.  (Ex.)  (3)  13C.B.(N.S.)447;  32L.  J. (C.C.)94. 
314.  (4)  10  C.  B.  (N.S.)  844, 8G0 ;  31  L.  J. 

(2)  17C.B.619.  (C.P.)28,  32. 
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1867       BarUett  (1),  seem  to  take  a  distinction  between  a  diffieient  kind 


iLB  ftnd  a  different  quality  of  the  same  kind. 
Qj^^jj^^  Sir  O.  Eonyman,  Q.C,,  in  reply.  The  question  is  one  of  mere 
construction.  The  contract  was  for  the  sale  of  a  specific  parcel  of 
cotton,  described  by  certain  marks,  coming  from  Madras  by  a  par- 
ticular ship.  The  conversations  as  to  the  object  for  which  the  de- 
fendants bought  the  cotton,  an  object  not  communicated  to  the 
seller,  can  have  no  bearing  on  the  question.  The  cases  cited  on 
the  other  side  are  all  distinguishable.  In  Nicol  v.  Oodis  (2),  the 
subject  of  sale  was  rape-oil ;  and  the  jury  found  that  the  article 
delivered  was  not  rape-oil.  So,  in  Wieler  v.  Schilizzi  (3),  and 
Joding  v.  Kingsford  (4),  the  articles  tendered  were  not  what  were 
contracted  for.  And  in  Bannerman  y.  WhUe  (5),  all  that  was 
decided  was,  that  there  was  evidence  from  which  the  jury  might 
infer  that  the  hops  were  purchased  subject  to  a  condition.  The 
question  here  is,  was  this  a  sale  of  specific  bales  of  cotton,  with 
a  warranty  superadded  that  it  should  be  equal  in  quality  to  the 
sample  ?  or,  was  it  a  sale  subject  to  a  condition  that  it  should  be 
Long-staple  Salem  ?  It  is  submitted  that  the  contract  cannot  bear 
the  latter  construction,  because  of  the  stipulation  for  allowance  in 
the  event  of  the  cotton  proving  to  be  inferior  to  the  guarantee. 

WiLLES,  J.  I  am  of  opinion  that  the  defendants  are  entitled  to 
judgment.  The  action  is  brought  upon  a  contract  for  the  purchase 
of  cotton  to  arrive  by  the  Cheviot^  from  Madras,  and  guaranteed 
equal  to  sealed  sample  in  the  possession  of  the  sellers'  brokers. 
Upon  the  arrival  of  the  cotton,  it  was  rejected  by  the  purchaser, 
on  the  groimd  that  it  was  not  in  accordance  with  the  sample 
referred  to  in  the  contract;  and  an  arbitration  was  suggested  by 
the  seller,  to  be  limited  to  the  question  whether  the  quality 
equalled  the  sample ;  but  the  defendants  insisted  that  there  was 
another  question  to  be  determined,  viz.  whether  the  cotton  tendered 
was  the  thing  bought  by  them ;  and  consequently  the  attempt  to 
arbitrate  fidled.    It  is  obvious  to  my  mind  that  the  defendants  are 

(1)  2  E.  &  B.  849  ;  23  L.  J.  (Q.B.)  65.    (4)  13  C.  B.  (N.S.)  447 ;  82  L.  J. 

(2)  10  Exch.  191;  23  L.  J.  (Ex.)   (C.P.)  94. 

314.  (5)  10  0.  B.  (N.S.)  844;  31  L.  J. 

(3)  17  0.  B.  619.  (C.P.)  28. 
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not  answerable  for  the  failure  of  the  arbitration ;  and  indeed  it  was  1867 
not  insisted  for  the  plaintiff  that  there  could  be  any  recovery  for  A^fiiuB 
the  second  breach.  The  defendants  clearly  were  not  bound  to 
refer  less  than  the  whole  dispute.  The  sole  question  to  be  decided, 
is,  whether  the  defendants  were  right  in  their  ground  of  rejection, 
viz.  that  the  128  bales  by  the  Cheviot  were  not  the  cotton  they  con- 
tracted to  receive  and  to  pay  for.  Whether  they  were  right  in 
that  contention,  or  the  plaintiff  right  in  saying  that  the  defendants 
were  bound  to  receive  that  cotton  subject  to  an  allowance  for  any 
inferiority  of  quality,  must  depend  upon  the  terms  of  the  contract 
itself.  That  was  a  contract  by  which  Messrs.  Barber,  acting  as 
brokers  for  both  parties,  bought  for  the  defendants  of  the  plaintiff 
128  bales  of  cotton,  marked  ^,  expected  to  arrive  in  London 
per  Cheviot  from  Madras,  at  25d.  per  lb.  If  it  had  stopped  there, 
it  would  have  been,  as  was  insisted  by  Sir  George  Honyman,  a 
bargain  for  the  purchase  of  128  bales  of  cotton  arriving  with  a 
particular  mark  in  London  from  Madras.  The  description  would 
extend  to  cotton  generally  coming  so  marked  from  Madras  on 
board  the  ship  named.  The  contract,  however,  goes  on,  "The 
cotton  guaranteed  equal  to  sealed  sample  in  our  possession,** 
There  we  have  for  the  first  time  a  complete  description  of  what 
the  parties  are  bargaining  about.  Messrs.  Barber,  the  brokers  who 
signed  for  both  sides,  had  in  their  hands  a  sample  with  reference 
to  which  the  bargain  was  made.  That,  when  looked  at,  turns  out 
to  be  a  sample  of ''  Long-staple  Salem  cotton  ;'*  and  we  must  there- 
fore take  it  that  the  defendants  bargained  for  "  Long-staple  Salem 
cotton."  Then  come  the  words, — "  Should  the  quality  prove  inferior 
to  the  guarantee,  a  fair  allowance  to  be  made."  The  subsequent 
parts  of  the  contract  are  clear  to  shew  that  the  property  in  the 
cotton  was  not  meant  to  vest  in  the  buyers  by  the  bargain  alone. 
If  it  had  been  otherwise,  there  would  have  been  considerable 
plausibility  in  the  argument  of  Sir  George  Honyman,  that,  this 
being  a  sale  of  specific  cotton,  the  property  passed,  and  the 
defendants  would  have  to  resort  to  a  cross-action  in  respect  of  any 
breach  of  the  collateral  warranty.  It  seems  to  me,  however,  that 
the  contrary  construction  is  the  correct  one,  and  that  the  property 
in  the  cotton  did  not  pass  by  the  contract.  There  was  no  delivery 
and  no  acceptance.    The  only  questions^  therefore,  which  we  have 
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18C7  now  to  consider  are, — first,  whether  the  description  "equal  to 
Az^MAB  sealed  sample  in  our  possession,"  refers  to  the  species  of  cotton  to 
p^J^;^^  which  the  sample  belonged,  aud  whether  the  cotton  which  arrived 
by  the  Cheviot  answered  that  description ;  and,  if  so, — ^secondly,  it 
would  be  necessary  to  refer  to  the  subsequent  clause  in  the  contract, 
to  see  how  far  it  affected  the  question  whether  species  was  in  the 
contemplation  of  the  parties ;  and,  lastly,  we  have  to  make  up  our 
minds  on  the  construction  of  the  contract^  regard  being  had  to  the 
facts  of  the  case,  and  particularly  to  those  stated  in  the  eighth 
paragraph. 

First,  as  to  the  question  whether  the  contract  was  for  cotton  of 
a  particular  species,  I  cannot  entertain  a  moment's  doubt.  I 
exclude  the  words  "Should  the  quality  prove  inferior  to  the 
guarantee,"  because  they  refer  to  an  allowance  to  be  made  in  money 
in  respect  of  the  article  being  of  less  value  than  that  represented 
by  the  sample.  In  terms  they  do  not  extend  to  enforce  on  the 
buyers  the  acceptance  of  an  article  different  from  that  which  they 
bought.  I  would  add  that  I  am  not  led  to  this  conclusion  by  any 
supposed  similarity  between  a  case  of  this  sort  and  the  cases  as  to 
the  purchase  of  lands ;  for,  in  truth,  those  cases  have  very  little 
bearing  upon  the  question :  but  I  found  my  judgment  upon  this, 
apart  from  all  the  authorities,  that  the  stipulation  as  to  allowance 
being  made  for  inferiority  of  qualiiy  does  not  relate  to  a  difference 
in  kind,  affecting  the  identity  of  the  article  itself.  That  being  so, 
let  us  see  whether  the  contract  was  for  the  purchase  of  a  specific 
sort  of  cotton,  or  applies  to  cotton  in  general.  That  depends  upon 
the  language  of  the  guarantee  clause,  "The  cotton  guaranteed 
equal  to  sealed  sample  in  our  possession,"  which  is  to  be  construed 
by  the  facts  existing  at  the  time  of  the  bargain,  and  by  the  sur- 
rounding circumstances  so  far  as  they  are  relevant  to  the  dealings 
of  the  parties.  Now,  the  first  remarkable  faet  is  the  description 
of  the  sample  itself;  it  was  a  sort  of  cotton  well  known,  called 
Long-staple  Salem  cotton,  which  might  have  been  expected  to  be 
shipped  from  Madras.  What  did  the  bulk  consist  of?  and  was  it 
"Long-staple  Salem  cotton,"  or  was  it  a  thing  of  the  same  species  as 
Long-staple  Salem  cotton,  so  that  the  parties  must  be  taken  to  have 
intended  that  it  should  be  taken  in  satisfaction  of  the  contract  ? 
Now,  as  to  this  the  case  (par.  8)  finds  that  "  the  cotton  was  not 
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Long-Btaple  Salem,  but  was  a  particularly  good  sample  of  Western  18C7 
Madras :  the  cotton,  therefore,  was  not  in  accordance  with  the  azehab 
sample."  Was  that  a  mere  difference  in  value  which  could  be  ca^a. 
compensated  for  under  the  allowance  clause  ?  or  was  it  an  essential 
difference  in  the  species,  so  that  the  contract  was  for  one  thing, 
and  the  article  tendered  another?  That  seems  to  me  to  be  de- 
termined by  what  follows  in  the  case, — "  Western  Madras  cotton 
is  inferior  to  Long-staple  Salem,  and  requires  machinery  for  its 
manufacture  different  to  that  which  is  used  for  Long-staple  Salem ; 
and  the  market-price  of  Western  Madras  was  at  the  date  of  the 
contract  only  23d.  per  lb."  Inferiority  of  quality  and  value  might 
be  compensated  for  by  an  allowance :  but  the  question  is  whether 
difference  of  kind  or  species  may  be.  I  must  own  that  it  would 
have  been  more  satisfactory  to^my  mind  to  have  had  these  questions 
disposed  of  by  the  verdict  of  a  jury.  In  determining  the  questioui 
it  is  impossible  to  exclude  &om  one's  mind  the  fact  that,  when  a 
man  bargains  for  Long-staple  Salem  cotton,  and  the  seller  offers 
him  cotton  of  a  totally  different  kind,  and  cotton  which  requires 
a  different  description  of  machinery  for  its  manufacture,  he  is 
seeking  to  compel  him  to  accept  X.  when  he  bargained  for  Y. 
The  conclusion  at  which,  upon  the  whole,  I  feel  myself  compelled 
to  come,  is,  that,  taking  the  contract  and  the  sample  together, 
what  the  defendants  agreed  to  buy  was  128  bales  of  the  species  of 
cotton  contained  in  the  sealed  sample.  The  allowance  was  to  be 
in  respect  of  inferiority  of  quality ^  and  not  of  difference  of  hind; 
and  the  defendants  were  not  bound  to  accept  with  an  allowance 
cotton  of  a  description  different  &om  that  which  they  bargained 
for.  I  am  confirmed  in  this  view  by  the  absence  of  any  statement 
in  the  case  (which  has  evidently  been  drawn  with  great  care)  that 
the  cotton  in  question  was  not  such  as  might  have  been  expected 
to  be  produced  at  Salem.  It  would  no  doubt  have  been  so  stated 
if  it  could  have  been.  Then,  taking  up  the  opposite  pliase  of  the 
question,  I  find  that,  though  the  bulk  was  a  particularly  good 
sample  of  Western  Madras,  it  was  inferior  in  value  to  Long-staple 
Salem  by  2^^.  per  lb.  I  should  therefore  infer  that  Western 
Madras  did  not  come  within  the  description  of  the  cotton  which 
was  contained  in  the  sample ;  and  I  come  to  the  conclusion  that 
the  cotton  tendered  to  the  defendants  was  not  that  which  they 
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1867        contracted  to  buy,  and  coiisequently  that  they  are  entitled  to 
AziMAu     judgment. 


V. 

Caselia. 


Montague  Smith,  J.  I  also  am  of  opinion  that  the  defendants 
are  entitled  to  the  judgment  of  the  Court  upon  this  special  case. 
The  question  arises  upon  a  contract  which  it  is  plain,  on  a  fair 
reading  of  it,  did  not  pass  the  property  in  the  cotton.  It  was  a 
contract  for  the  sale  of  128  bales  of  cotton  of  a  particular  mark, 
expected  to  arrive  in  London  per  Cheviot  from  Madras.  If  there 
had  been  no  further  terms  contained  in  the  contract,  the  plaintiff 
might  have  been  entitled  to  recover.  But  one  essential  part  of 
the  contract  was  a  stipulation  in  these  words, — "The  cotton 
guaranteed  equal  to  sealed  sample  in  our  possession:"  and  the 
first  question  for  our  judgment  is  whether  that  is  a  condition, 
or  merely  a  collateral  agreement  for  the  breach  of  which  the 
defendants  were  to  have  a  remedy  by  cross-action  or  a  claim  to  a 
reduction  of  price.  I  am  of  opinion  that  it  is  a  condition  attached 
to  the  contract  In  the  ordinary  case  of  a  sale  by  sample,  it  is  a 
condition  of  the  contract  that  the  bulk  shall  be  equal  to  the 
sample.  Here  there  is  an  express  guarantee  that  the  bulk  shall 
be  equal  to  the  sealed  sample.  That  clearly  is  a  condition,  for 
breach  of  which  the  defendants  were  entitled  to  disaffirm  the  bar- 
gain. But  it  is  said  that  this  absolute  guarantee  is  qualified  by 
what  follows,  and  that  upon  the  facts  stated  in  the  case  the  defen- 
dants were  bound  to  take  the  cotton  and  the  plaintiff  to  submit  to 
an  allowance.  The  question,  therefore,  turns  upon  the  meaning 
of  the  words,  "  Should  the  quality  prove  inferior  to  the  guarantee, 
a  fair  allowance  to  be  made."  Now,  in  order  to  ascertain  whether 
the  cotton  which  arrived  per  Cheviot  was  inferior  to  the  sample,  we 
must  ascertain  what  the  sample  was  and  what  the  bulk  was,  and 
also  what  was  the  meaning  of  the  parties  when  buying  and  selling 
by  sample  with  a  guarantee  that  the  bulk  shall  be  equal  to  the 
sample.  As  I  understand  the  argument  of  Sir  George  Honyman, 
he  would  admit  that,  if  the  words  "  guaranteed  Long-staple  Salem 
cotton  '*  had  been  written  in  the  contract,  that  would  have  been 
matter  of  description,  and  the  plaintiff  would  not  have  performed 
his  contract  by  a  tender  of  the  128  bales  which  did  come  home  by 
the  Cheviot.    I  think  the  contract  ought  to  be  read  as  if  those 


V. 

Gaseli<a« 
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words  had  been  inserted  in  it.  The  seller  guarantees  that  the  ise? 
bulk  shall  be  ^equal  to  the  sample ;  and  the  sample  is  of  Long-  xzemab 
staple  Salem  cotton.  Id  certum  est  quod  certum  reddi  potest. 
The  question  thus  becomes  partly  one  of  law  and  partly  one  of 
fact.  It  is  clear  that,  upon  a  contract  so  expressly  worded,  or, 
what  m  equivalent,  referring  to  a  sample,  the  purchaser  would  be 
entitled  to  have  an  article  of  the  sort  or  kind  thus  described, 
treating  the  sample  as  part  of  the  contract.  Was  the  article 
tendered  such  ?  Upon  the  facts,  as  stated  in  the  case,  I  think 
it  was  not.  It  appears  that  there  is  cotton  of  several  different 
kinds,  each  varying  in  quality ;  and  that  the  several  kinds  are 
distinct  with  reference  to  the  only  purpose  for  which  cotton  is 
ordinarily  used,  viz.  to  spin  and  to  weave  into  cloth.  The  case 
finds  that  the  cotton  contained  in  the  sample  was  of  a  different 
kind  from  the  Western  Madras  which  arrived,  and  which  required 
machinery  for  its  manufacture  different  to  that  which  is  used  for 
Long-staple  Salem.  The  article  tendered,  therefore,  was  essentially 
different  in  kind  from  the  article  contracted  for.  Suppose  a  con* 
tract  were  made  for  the  sale  of  "  one  hundred  casks  of  spirits " 
guaranteed  to  be  equal  to  a  sample  produced,  and  with  a  stipula- 
tion for  an  allowance  should  the  quality  prove  inferior  to  the 
guarantee,  and,  the  sample  being  brandy,  the  bulk  tendered  were 
to  consist  of  rum,  could  the  allowance  clause  be  applied  to  such  a 
case?  The  standard  of  comparison  would  be  wanting  there,  as 
here.  Western  Madras  cotton,  however  good,  never  could  have 
been  equal  to  Long-staple  Salem.  It  would  be  straining  the 
meaning  of  the  word  "quality"  to  hold  it  to  extend  to  a  dif- 
ference of  kind.  If  the  bulk  here  tendered  varied  only  in  quality 
from  cotton  of  the  same  kind  as  that  contracted  for,  the  dif- 
ference would  be  the  subject  of  an  allowance :  but  it  never  could 
have  been  intended  that  the  seller  should  have  power  to  sub- 
stitute one  kind  of  cotton  for  another.  A  distinction  in  kind  is 
shewn  here,  and  therefore  the  condition  is  not  complied  with, 
and  the  defendants  are  entitled  to  judgment  The  count  for  not 
proceeding  to  a  reference  has  been  very  properly  given  up.  The 
defendants  were  willing  to  refer  the  whole  matter ;  but  the  plaintiff 
insisted  that  the  reference  should  be  limited  to  the  question  of 
allowance  for  inferiority  of  quality.    The  result  is  that  there  ^ill 
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18C7        be  judgment  for  the  plaintiff  on  the  third  plea,  and  for  the  defen- 
AzEu AB     dants  as  to  the  residue. 


V. 

Casklul, 


WiLLES,  J.  My  Brother  Keating  desired  me  to  say  that  his 
view,  so  far  as  he  was  able  to  form  one  from  the  portion  of  the 
argument  which  he  heard,  coincides  with  that  of  the  rest  of  the 
Court. 

Judgment  accordingly .  (1) 

Attorneys  for  plaintiff:  Thomas  dt  EcUams. 
Attorney  for  defendants :  W.  A.  Crump. 

(1)  The  plaintiff  brought  error,  and  sel  for  the  defendants,   unanimonaly 

the  case  was  argued  in  the  Exchequer  affirmed  the  judgment  of  the  Court 

Chamber  on  the  2l8t  of  June,  1867,  below, 
when  the  Court,  without  hearing  ooun- 
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POULSUM  V.  THIRST.  1867 

I^otice  ff  Actian-^yetropciis  Management  Amendment  Ad  (25  <fc  26  Vict,  ^^V  ^' 

c.  102),  «.  lOQ-^Negligence  of  Contractor. 

The  defendant,  who  was  a  contractor  employed  by  the  Metropolitan  Board  of 
Works  to  enlarge  a  sewer  running  into  a  tidal  creek,  erected  a  dam  in  the  sewer, 
the  water  above  which  was  removed  by  pumping.  Owing  to  his  negligence  in  not 
working  the  pumps,  the  sewage  flowed  back  into  the  plaintiffs  premises  and  injured 
them.    No  notice  had  been  given  to  the  defendant  before  commencing  the  action  i-* 

Held^  that  the  injury  was  occasioned  by  acts  "  done  or  intended  to  be  done 
tinder  the  powers  of  the  Metropolitan  Board  of  Works,**  within  the  meaning  of 
25  &  26  Vict  c  102,  s.  106 ;  and  that  the  defendant,  therefore,  was  entitled  to 
a  notice  of  action. 

Declaration  for  negligence  in  making  a  sewer,  and  performing 
other  works  in  a  public  highway,  whereby  the  sewage  flowed  into 
the  plaintiff's  premises  and  injured  them.  Plea,  not  guilty,  by 
statute  25  &  26  Vict.  c.  102,  s.  106.  (1) 

(1)  25  &  26  Vict.  c.  102,  s.  106.  cceding  shall  be  instituted  against  the 
"  No  writ  or  process  shall  be  sued  Metropolitan  Board  of  Works,  or  any 
out  against  or  served  upon,  and  no  pro-     vestry  or  district  board,  or  their  clerk. 


V. 

Thibst. 
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1867  The  case  was  tried  before  Byles,  J.,  at  the  first  sittings  in  Micl- 

PoxjuBUK  dlesex  in  Hilary  Term,  when  it  appeared  that  the  defendant  was 
a  contractor,  employed  by  the  Metropolitan  Board  of  Works  to 
enlarge  the  Counter's  Creek  sewer,  and  that,  by  the  terms  of  the 
contract,  the  works  were  to  be  carried  on  according  to  the  plans, 
and  subject  to  the  approval  of  the  engineer  of  the  Metropolitan 
Board  of  Works.  The  defendant,  for  the  purpose  of  the  works, 
built  a  dam  across  the  sewer,  and  removed  the  water  above  it  by 
pumping  when  necessary.  Through  the  negligence  of  the  defen- 
dant's servants  on  three  occasions,  the  pump  was  not  set  to  work 
when  it  ought  to  have  been,  and  the  sewage,  consequently,  flowed 
back  through  the  drains  into  a  house  in  the  occupation  of  the 
plaintiff,  and  injured  it. 

The  jury  found  a  verdict  for  the  plaintiff  for  50?.,  and  leave  was 
given  to  the  defendant  to  move  to  enter  a  nonsuit,  on  the  ground 
that  no  notice  of  action  had  been  given,  as  required  by  25  &  26 
Vict.  c.  102,  s.  106. 

Keane,  Q.C,  having  obtained  a  rule, 

• 

Geo.  Atkinson^  Serji.,  and  Otblom,  shewed  cause,  and  contended 

that  the  injury  having  been  caused  by  the  nonfeasance  of  the 

defendant  in  not  keeping  the  pump  working,  the  action  was  not 

brought  for  an  ad  donCy  or  intended  to  be  done,  under  the  authority 

of  the  act,  citing  Umphelby  v.  McLean  (1),  Blakemore  v.  Olaraorganr 

shire  Canal  Company  (2),  Smith  v.  Shauf  (3) ;  and  that  if  the 

erecting  the  dam  and  neglect  of  pumping  were  to  be  considered 


or    any  clerks,    surveyor,    contractor,  of  the  proceeding  or  demand,  and  the 
officer,  or  person  whomsoever,  acting  name  and  place  of  abode  of  the  in- 
under  their  or  any  of  their  directions,  tended  plaintiff  or  claimant,  and  of  his 
for  anything  done  or  intended  to  be  attorney  or  agent  in  the  cause  or  pro- 
done  under  the  powers  of  such  board  ceeding ;  and  upon  the  trial  of  any 
or  vestry,  under  the  said  acts  or  this  action,  the  plaintiff  shall  not  be  per- 
act,  until  the  expiration  of  one  calendar  mitted  to  go  into  evidence  of  any  cause 
month  next  after  notice  in  writing  shall  of  action,  except  such  as  is  stated  in 
have  been  served  upon  such  board  or  the  notice  so  served  or  delivered,  and 
vestry,  or  where  the  action  or  proceeding  unless  such  notice  be  proved,  the  jury 
shall  be  i^inst  such  officer  or  other  shall  find  for  the  defendant." 
person  acting  under  their  or  any  of  their  (1)  1  B.  &  A.  42. 
directions,  shall  have  been  delivered  to  (2)  3  T.  &  J.  60. 
him  or  left  at  his  office  or  place  of  abode,  (3)  10  B.  &  C.  277. 
stating  the  cause  of  action  or  grounds 
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as  one  course  of  conduct  producing  the  injury,  as  in  Neivton  v.        18^ 
Enis  (1),  the  defendant  must  have  known  that  such  a  course  of     PorisuM 
conduct  would  cause  injury  to  the  neighbourhood  and  was  im-      Tuwr. 
proper,  and  that  he  could  not,  therefore,  have  bon&  fide  believed 
that  he  was  acting  under  the  authority  of  the  act :  WtUiams  v. 
Odding.  (2) 

Keane,  Q.Cf  and  W.  A.  EMsworthf  in  support  of  the  rule,  ^ere 
not  called  on. 

Btles,  J.  I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute, though  I  regret  it,  because  it  is  undoubtedly  a  case  of  great 
hardship.  There  was  no  evidence  of  a  want  of  bona  fides,  that  is 
to  say,  of  any  indirect  motive  for  the  defendant's  conduct  The 
question,  therefore,  is  one  of  law,  whether  the  injury  was  caused  by 
an  act  done,  or  intended  to  be  done,  under  the  powers  given  by 
act  of  parliament  to  the  Metropolitan  Board  of  Works.  The  works 
were  not  being  executed  by  the  board  themselves,  but  imder  a 
contract,  one  of  the  terms  of  which  was,  that  the  manner  of  doing 
the  work  should  be  such  as  should  be  pointed  out  by  the  board. 
The  sewer,  therefore,  was  certainly  being  enlarged  under  the  powers 
of  the  act  of  parliament,  and  the  injury  was  caused  by  a  nonfea- 
sance in  the  course  of  the  necessary  works.  I  cannot  distinguish 
this  case  from  that  of  Newton  v.  Ellia.  (1)  The  words  of  the  act 
in  that  case  were,  for  "  any  thing  done,  or  intended  to  be  done, 
under  the  provisions  of  this  act  ;*'  there,  as  now,  the  words  "omitted 
to  be  done,"  being  absent  The  defendant,  having  made  an  exca- 
vation under  the  authority  of  the  act,  neglected  to  light  it,  in 
consequence  of  which  the  plaintiff  fell  into  it,  and  was  injured. 
The  Court  held  that  the  matters  complained  of  formed  one  course 
of  conduct,  which  was  in  pursuance  of  the  act,  and  that  the  de- 
fendant was  entitled  to  notice.  In  the  present  case,  the  defendant 
stopped  up  the  sewer,  and  neglected  to  drain  it ;  and  I  think,  upon 
the  authority  of  that  case,  his  conduct  must  be  looked  on  as  a 
whole,  and  that  he  was  entitled  to  notice  of  action. 

£eatino,  J.    I  am  of  the  same  opinion.    I  am  unable  to  dis- 
tinguish this  case  in  principle  from  Newton  v.  Mlis.  (1)    At  one 

(1)  6  E.  &  B.  116 ;  24  L.  J.  (Q.B.)  337.  (2)  Law  Rep.  1  C.  P.  69. 
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1867  time^  I  tbouglit  some  distinction  might  be  drawn,  from  the 
PouuBCM  fact  that  the  injury  had  been  repeated;  but  I  think,  on  the 
Thirbt.      whole,  if,  on  the  first  occasion,  the  injury  arose   from  an  act 

done  under  the  authority  of  the  statute,  the  subsequent  injuries 

did  so  also. 

MoNTAauK  Smith,  J.  I  am  of  the  same  opinion.  The  injury 
was  caused  by  building  the  dam,  and  then  neglecting  to  pump ; 
but  it  was  the  building  the  dam  that  was  the  real  cause  of  the 
injury ;  and  that  was  at  any  rate  intended  to  be  done,  under  the 
authority  of  the  act.  It  is  not  necessary  that  the  act  should  be 
done  under  the  immediate  direction  of  the  Board  of  Works :  if  it 
is  done  by  a  person,  in  the  course  'of  fulfilling  a  contract  into 
which  he  has  entered  for  the  purpose  of  carrying  out  the  objects 
of  the  board,  it  is  sufficient.  I  think,  on  the  evidence  in  this  case, 
we  can  only  conclude  that  the  defendant  acted  bona  fide.  We  are 
a  good  deal  bound  by  authority,  Newton  v.  EUis  (1)  being  a  very 
similar  case,  and  the  Court  of  Exchequer  having  acted  upon  the 
same  principle  in  HardvncJe  v.  Mobs.  (2) 

Rule  absolute  to  enter  a  nonsuit. 

Attorney  for  plaintiff:  W.  J.  Hutchinson. 

Attorney  for  defendant :  Edmund  Newman.  ' 

(1)  5  E.  &  B.  ]  15 ;  24  L.  J.  (Q.B.)  331  ^  .     ^ 

.     (2)  7  H.  &  N.  136 ;  31  L,  J.  (Ex.)  205i 


VOL.  no 


EASTER  TERM,  XXX  VIOT. 


453 


WILLIAMS  AND  Anothbb  v,  CADBURY  and  Another. 

Landlord  and  Tenant — Debtor  and  Creditor — Composition  Deed — Bankruptcy 
Acts  1849  and  1861  (12  <fe  13  Vict.  e.  106,  s.  129 ;  24  <fe  25  Vict.  e.  134,  s.  197). 

When  a  tenant  executes  a  composition  deed,  no  distress  for  rent  is  available  for 
more  than  one  year's  rent  accrued  due  prior  to  the  registration  of  the  deed ;  the 
provisions  of  12  &  13  Vict.  c.  106,  s.  129,  having  been  made  applicable  to  com- 
position deeds  by  24  &  25  Vict.  c.  134,  s.  197.  (1) 

This  was  a  special  case  stated  for  the  opinion  of  the  Court 
without  pleadings. 

The  plaintiffs  were  the  trustees  for  the  creditors  under  a  compo- 
sition deed  entered  into  by  one  Lambert,  the  debtor.  The  de- 
fendants were  landlords  of  Lambert,  and  had  distrained  for  3907., 
being  a  year  and  a  half's  rent^  due  prior  to  the  making  of  the  deed. 
The  plaintiffs  paid  the  whole  sum  under  protest,  and  brought  this 
action  to  recover  back  1307. ,  being  the  excess  above  one  year's 
rent.  It  was  admitted  that  the  composition  deed  was  duly  exe- 
cuted, and  that  all  the  provisions  of  the  192nd  section  of  the 
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(1)  12  &  13  Vict.  0.  106,  s.  129. 
"That  no  distress  for  rent  made  and 
levied  after  an  act  of  bankruptcy  upon 
the  goods  or  effects  of  any  bankrupt, 
whether  before  or  after  the  issuing  of 
the  fiat,  or  the  filing  of  the  petition  for 
adjudication  of  bankruptcy,  shall  be 
available  for  more  than  one  year's  rent 
accrued  prior  to  the  date  of  the  fiat,  or 
the  day  of  the  filing  of  such  petition ; 
but  the  landlord  or  person  to  whom 
the  rent  shall  be  due,  shall  be  allowed 
to  come  in  as  a  creditor  for  the  overplus 
of  the  rent  due,  and  for  which  the 
distraBs  shall  not  be  available.^ 

24  &  25  Vict  c  134, s.  197.  "From 
and  after  the  registration  of  every  such 
deed  or  instrument  in  manner  aforesaid, 
the  debtors,  oreditors,  and  trustees, 
partiM  to  such  deed,  or  who  have 
assented  thereto,  or  are  bound  thereby, 
shall  in  all  matters  relating  to  the  estate 
and  effects  of  such  debtor,  be  subject  to 

Vol.  H.  8 


the  jurisdiction  of  the  Oourt  of  Bank* 
ruptcy,  and  shall  respectively  have  the 
benefit  of,  and  be  liable  to,  all  the  pro- 
visions of  this  act,  in  the  same  or  like 
manner  as  if  the  debtor  had  been 
adjudged  a  bankrupt,  and  the  creditors 
had  proved,  and  the  trustees  had  been 
appointed  creditors'  assignees  under 
such  bankruptcy;  and  the  existing  or 
future  trustees  of  any  such  deed  or 
instrument,  and  the  creditors  under  the 
same,  shall  as  between  themselves  re< 
spectively,  and  as  between  themselves 
and  the  debtor  and  against  third  per« 
sons,  have  the  same  powers,  rights,  and 
remedies,  with  respect  to  the  debtor 
and  his  estate  and  effects,  and  the  col- 
lection and  recovery  of  the  same,  as 
are  possessed,  or  may  be  used,  or  exer- 
cited  by  assignees  or  creditors  with 
respect  to  the  bankrupt^  or  his  actfl^ 
estate,  and  effects  in  bankruptcy." 


W] 

V. 

Cadbubt. 
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1867       Bankraptcy  Act,  1861  (25  &  26  Vict.  c.  134)  had  been  complied 
with. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendants,  under  the  circumstances,  were  justified  in  levying  the 
distress  for  more  than  one  yearns  rent. 

MeHish,  Q.O.  (Beresford  with  him),  for  the  plaintiffs.  The  effect 
of  the  197th  section  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict 
c.  134)  was  held  in  Wood  v.  Dunn  (1)  to  be  to  render  a  deed  of 
composition,  when  registered,  in  all  respects  equivalent  to  an 
adjudication  in  bankruptcy.  That  was  a  question  arising  on  the 
184th  section  of  the  Bankruptcy  Act,  1849  (12  &  13  Vict  c  106); 
but  the  judgment  on  this  point  is  equally  applicable  to  the  section 
now  under  consideration.  It  is  true  that  s.  129  in  terms  speaks 
of  a  distress  levied  after  an  act  of  bankruptcy,  and  there  has  been 
no  act  of  bankruptcy  here ;  but  that  is  in  order  that  the  provisions 
of  the  section  may  relate  back  to  an  act  of  bankruptcy,  if  it  has 
existed.  It  is  the  clear  meaning  of  the  section,  however,  that  its 
provisions  should  not  be  dependent  on  the  commission  of  an  act  of 
bankruptcy,  but  should  in  any  case  apply  to  a  distress  levied  after 
the  fiat,  and  therefore  they  will  now  apply  to  a  distress  levied 
after  the  registration  of  a  deed  of  composition. 

Gray,  Q.O.  {J.  0.  Oriffits  with  him),  for  the  defendanta  The 
section  only  applies  to  a  distress  for  rent  made  and  levied  after  an 
act  of  bankruptcy,  and  it  can  have  no  application,  therefore,  to 
composition  deeds,  which  involve  no  act  of  bankruptcy.  In  the 
184th  section  there  is  no  reference  to  an  act  of  bankruptcy ;  and 
the  case  of  Wood  v.  Dunn  (1)  is  therefore  distinguishable. 

BoYiLL,  C.J.  It  seems  to  me  that  the  provisions  of  12  &  13 
Yict  c  106,  s.  129,  must  be  considered  as  rendered  applicable  to 
composition  deeds  by  24  &  25  Vict.  c.  134,  s.  197,  It  is  quite 
true  that  there  is  nothing  in  the  nature  of  an  act  of  bankruptcy 
in  the  proceedings  relating  to  composition  deeds ;  but  the  Bank- 
ruptcy Act,  1849,  in  effect  provides  that  a  distress  shall  not  be 
available  against  assignees  in  bankruptcy  for  more  than  one  year's 
^-ent  accrued  due  previously  to  the  issuing  of  the  fiat,  whether  the 

(1)  Law  Rep.  2  OB.  73. 


V. 

Cadbuby. 
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distress  be  after  the  fiat,  or  eyen  before  it,  if  it  be  after  an  act  of       1867 
bankruptcy.    Here,  there  being  no  act  of  bankruptcy,  the  section     Williams 
would  only  be  ayailable  in  respect  of  a  distress  made  after  the 
registration  of  the  deed,  which  stands  in  the  place  of  a  fiat  in 
bankruptcy. 

Byles,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  the 
129th  section  of  the  earlier  act  creates  a  relation  to  an  act  of 
bankruptcy,  which  shews  the  extreme  limit  to  which  its  provisions 
extend.  When,  as  here,  there  is  no  act  of  bankruptcy,  by  neces- 
sary implication  the  limit  is  a  yalid  adjudication  in  bankruptcy,  or 
the  registration  of  a  composition  deed. 

Eeating,  J.  I  am  of  the  same  opinion.  It  would,  I  think,  be 
impossible  to  giye  effect  to  the  large  words  of  the  197th  section  of 
the  act  of  1861  without  holding  that  the  provisions  of  the  129th 
section  of  the  previous  act  were  applicable  to  composition  deeds. 

MoNTAauE  Smith,  J.  I  am  of  the  same  opinion.  The  general 
intent  of  the  197th  section  of  the  later  act  is  to  give  to  trustees 
under  a  composition  deed  the  same  remedies  as  if  they  were 
assignees  under  a  valid  adjudication  in  bankruptcy.  No  doubt  the 
first  words  of  the  129th  section  of  the  earlier  act  are  not  literally 
applicable  to  composition  deeds,  but  the  rest  of  the  section  is ;  and 
a  period  of  time  is  mentioned  as  that  before  which  the  rent  must 
have  accrued  due,  which  is  made  by  the  later  act  equivalent  to 
the  time  when  the  deed  is  made  and  registered. 

Judgment  for  the  plaintiffa^ 


Attorneys  for  plaintiffs :  Davidson  &  Co. 
Attorneys  for  defendants :  Church  &  Sons. 
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1867  SHABLAND  v.  SPENCE  akd  Aitotheb. 

°^   '        Debtor  and  Creditor— DebU  proveaUe  in  Banhrupicy,  under  24  <fe  26  Vict  c  134, 
».  153 — Unliquidated  Claim— Deed  under  s,  192. 
To  an  action  for  unliquidated  damages,  for  breach  of  contract  in  not  accepting 
timber,  the  defendants  pleaded  a  deed  imder  the  Bankruptcy  Act,  1861,  s.  192, 
made  after  action  brought,  between  the  defendants  (debtors)  of  the  one  part,  and 
trustees  on  behalf  of  "  undersigned  creditors "  of  the  other,  by  which  the  de- 
fendants conveyed  all  their  estate  and  effects  to  the  trustees  for  the  benefit  of 
**the  creditors  of  the  debtors ;"  and  in  consideration  thereof,  the  **  said  creditora" 
released  the  defendants  from  all  debts,  claims,  and  demands  whatsoever ;  aver- 
ments of  the  assent  of  the  requisite  majority  of  creditors,  and  of  the  due  execution 
by  the  defendants  and  the  trustees  and  of  the  registration  of  the  deed,  that 
possession  of  the  defendants'  property  was  given  to  the  trustees,  and  that  the 
plaintiff  was  a  creditor  in  respect  of  the  claim  pleaded  to  within  the  meaning  of 
the  Bankruptcy  Act,  1861,  and  was  bound  by  the  deed. 
The  plaintiff  was  not  an  undersigned  creditor,  and  did  not  assent  to  the  deed : — 
Eeld^  that  the  plea  was  no  answer  to  the  action ;  for  that  the  plaintiff's  claim, 
being  for  unliquidated  damages,  and  not  having  been  assessed  under  the  pro- 
visions of  s.  153,  was  not  proveable  in  bankruptcy,  and  the  plaintiff  was  not  a 
creditor  within  the  meaning  of  s.  192,  and  therefore  not  bound  by  the  deed. 

Declabation  (upon  a  writ  of  summons  issued  on  the  5th  of 
July,  1866),  claiming  damages  from  the  defendants  for  not  accept- 
ing timber  of  the  plaintiff,  according  to  the  terms  of  an  agree- 
ment. 

Fourth  plea,  setting  out  verbatim  the  proyisions  of  a  deed  entered 
into  after  the  accruing  of  the  plaintiff's  claim,  and  bearing  date  the 
13th  of  August,  1866,  between  the  defendants,  debtors,  of  the  one 
part,  and  certain  trustees  on  behalf  of  "undersigned  creditors  "  of 
the  other  part,  by  which  the  defendants  conyeyed  all  their  estate 
and  effects  to  the  trustees,  to  be  ^^  administered  for  the  benefit  of  the 
creditors  of  the  debtors,  as  co-partners,  and  of  the  creditors  of  each 
of  them  separately,  as  if  the  debtors  had  been  at  the  date  thereof 
duly  adjudged  bankrupts ;  and  in  consideration  thereof  the  said 
creditors  of  the  debtors  acquitted,  released,  and  for  ever  discharged 
the  debtors,  and  each  of  them,  &c.,  from  all  aud  all  manner  of 
debts,  claims,  and  demands  whatsoever,  then  due  or  owing  to  the 
said  creditors;"  and  it  was  thereby  declared  that  the  deed  was 
intended  to  be  registered  and  operate  under  the  Bankruptcy  Act, 
1861,  and  to  bind  non-assenting  creditors.    Averments  of  the 
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assent  in  writing  of  the  reqnisite  majority  of  creditors^  and*  of  the 
execution  of  the  deed  by  the  trustees  and  by  the  defendants,  and 
of  its  registration,  and  that  the  defendants  immediately  on  the 
execution  of  the  deed  gave  possession  to  the  trustees  of  all  the 
property  comprised  therein,  and  that  at  the  time  of  the  execution 
of  the  deed  the  plaintiff  was  a  creditor  of  the  defendants  in  respect 
of  the  claim  pleftded  to  within  the  meaning  of  the  Bankruptcy 
Act,  1861,  and  was  bound  by  the  deed  as  if  he  had  been  a  party 
thereto. 
Demurrer  and  joinder. 

Montague  Bere,  for  the  plaintiff.  The  question  in  this  case 
depends  on  the  true  interpretation  of  the  153rd  section  of  the 
Bankruptcy  Act,  1861.  (1)  That  section  renders  a  claim  for  un- 
liquidated damages  proveable  in  bankruptcy  after  its  amount  has 
been  ascertained  in  the  way  pointed  out.  And  the  197th  section 
assimilates  the  rights  of  creditors  under  a  composition  deed  to  the 
rights  of  creditors  in  bankruptcy.    The  plaintiff's  claim,  however, 


1867 


Shablamd 

V. 

Sfknob. 


(1)  24  &  25  Vict,  c  134,  s.  153 :  **  If 
any  bankrupt  Bhall,  at  the  time  of  ad- 
judication, be  liable,  by  reason  of  any 
contract  or  promise,  to  a  demand  in  the 
nature  of  damages  which  have  not  been 
and  cannot  be  otherwise  liquidated  or 
ascertained,  it  shall  be  lawful  for  the 
Court  acting  in  prosecution  of  such 
bankruptcy  to  direct  such  damages  to 
be  assessed  by  a  jury,  either  before  it- 
self or  in  a  court  of  law,  and  to  give  all 
necessary  directions  for  such  purpose ; 
and  the  amount  of  damage,  when  as- 
sessed, shall  be  proveable  as  if  a  debt 
due  at  the  time  of  the  bankruptcy: 
Provided  that,  in  case  all  necessary  par- 
ties  agree,  the  Court  shall  have  power 
to  assess  such  damages  without  the 
intervention  of  a  jury  or  a  reference  to 
a  court  of  law." 

s.  197 :  "  From  and  after  the  regis* 
tiation  of  every  such  deed  or  instru- 
ment in  manner  aforc&tiid,  the  debtor, 
and  creditors,  and  trustees,  parties  to 
inch  deed,  or  who  have  assented  there- 


to, or  are  bound  thereby,  shall,  in  all 
matters  relating  to  the  estate  and  ef* 
fects  of  such  debtor,  be  subject  to  the 
jurisdiction  of  the  Court  of  Bankruptcy, 
and  shall  respectively  have  the  benefit 
of  and  be  liable  to  all  the  provisions  of 
this  act,  in  the  same  or  like  manner  as 
if  the  debtor  had  been  adjudged  a  bank- 
rupt, and  the  creditors  had  proved,  and 
the  trustees  had  been  appointed  credi* 
tors'  assignees  under  such  bankruptcy ; 
and  the  existing  or  future  trustees  of 
any  such  deed  or  instrument,  and  the 
creditors  under  the  same,  shall,  as  be- 
tween themselves  respectively,  and  as 
between  themselves  and  the  debtor  and 
against  third  persons,  have  the  same 
powers,  rights,  and  remedies,  with  re- 
spect to  the  debtor  and  his  estate  and 
effects,  and  the  collection  and  recovery 
of  the  same,  as  are  possessed  or  may  be 
used  or  exercised  by  assignees  or  credi- 
tors with  respect  to  the  bankrupt,  or 
his  acts,  estate,  and  effects  in  bank- 
ruptcy." 
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1867  has  never  been  ascertained,  and  is,  therefore,  not  proveable  in  bank- 
Bhablahd  ruptcy,  and  the  deed  of  composition  is  no  bar  to  it.  The  case  of 
SPMfcK.  Soggarth  v.  Taylor  (1)  is  directly  in  point ;  in  that  case,  a  similar 
plea  was  held  bad.  Wood  v.  De  Mattos  (2),  it  is  true,  decided  that 
proveable  claims  are  barred ;  but  the  plaintiflTs  claim  here  is  not 
"proveable,"  for  the  reason  already  given,  and  he  is  not  bound  to 
avail  himself  of  the  provisions  of  that  section;  which  is  an  en- 
abling section  only.  In  the  case  of  In  re  Penton  (3),  Lord  Cran- 
worth,  L.O.,  decided  that  a  person  claiming  unliquidated  damages 
need  not  come  in  under  a  deed  of  composition ;  and  that  if  he  did 
not  do  so  when  informed  of  the  deed,  but  continued  his  action,  he 
lost  his  right  to  come  in.  It  would  be  very  hard  if  persons  claim- 
ing unliquidated  damages  were  barred,  since  their  claims  cannot  be 
taken  into  account  in  ascertaining  whether  the  requisite  proportion 
of  creditors  have  signed  the  deed,  and  they  can  have  no  voice  in 
the  appointment  of  trustees,  &c. 

He  was  stopped  by  the  Court. 
•  Shiddy  for  the  defendant.  The  plaintiff  will  not  be  barred  unless 
he  is  a  creditor,  but  the  decision  of  Wood  v.  De  Mattos  (2),  in  the 
Exchequer  Chamber,  is  conclusive  that  he  is  a  creditor.  In  that 
case,  it  was  contended  that  creditors  in  respect  of  unliquidated 
damages  would  not  be  barred  by  the  deed ;  that  they  were  not 
"creditors"  within  the  meaning  of  the  192nd  section  of  the  Bank- 
ruptcy Act,  1861,  but  the  Court  of  Exchequer  Chamber  held  that 
every  one  was  a  creditor  within  the  meaning  of  that  section  who 
had  at  the  time  of  the  execution  of  the  deed  a  claim  against  the 
debtor,  proveable  against  his  estate  if  he  then  became  bankrupt. 

[BoviLL,  C.J.  A  person  having  a  claim  for  unliquidated 
damages  can  make  himself  a  creditor  by  complying  with  the 
provisions  of  s.  153,  and  so  getting  the  amount  of  his  debt  ascer- 
tained.] 

After  the  claim  has  been  ascertained,  it  is  strictly  a  "  debt,"  but 
Blackburn,  J.,  in  delivering  the  judgment  of  the  Court,  says  that 
"  the  word  creditor  is  used  in  the  sense  of  a  person  having  a  claim 
which  can  be  proved  under  the  bankruptcy,  whether  it  is  strictly 
a  debt  or  not.*'    The  case  of  Hoggarth  v.  Taylor  (1)  is  no  authority 

(1)  Law  Repv  2  Ex.  105.  (2)  Law  Rep.  1  Ex.  91. 

(3)  Law  Rep.  1  Ch.  Ap.  168. 
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in  this  case,  as  the  decision  turned  upon  the  construction  of  a  deed        1867 
different  from  the  present  one,  and  the  effect  of  every  deed  depends     Shablaiid 
on  its  particular  terms.     In  that  case,  the  releasing  parties  were  to      sptoot. 
receive  a  composition  secured  by  promissory  notes,  and,  in  consider- 
ation thereof,  released  the  defendants  from  their  debts.    The  Court 
held  that,  as  no  promissory  notes  could  be  given  for  the  unliquidated 
claims,  they  did  not  come  within  the  terms  of  the  deed.    In  the 
present  case  the  release  is  as  general  as  possible,  and  is  of  all 
claims  due  from  creditors,  that  is,  according  to  Wood  v.  De  Mattos  (1), 
of  all  claims  which  could  be  proved  under  a  bankruptcy. 

[Byles,  J.  A  claim  may  be  proveable  in  two  senses :  it  may  be 
proveable  as  a  matter  of  right,  or  it  may  be  proveable  only  if  the 
Court  allows  it,  and  in  the  present  case  the  claim  is  proveable  in 
the  latter  sense.] 

If  the  plaintiff  has  a  discretion  to  go  on  with  the  action  or  claim 
under  the  deed,  he  is  a  creditor ;  and  In  re  Penton  (2)  shews  that 
he  has  that  discretion. 

[BoviLL,  C,  J.  If  the  claim  is  disputed  (3),  the  Court  of  Bank- 
ruptcy would  refuse  to  assess  the  amount  under  the  153rd  section.] 

BoviLL,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  our 
judgment.  I  quite  agree  that  the  153rd  section  of  the  Bankruptcy 
Act,  1861,  is,  by  force  of  the  197th  section,  rendered  applicable  to 
composition  deeds,  as  well  as  to  bankruptcies :  that  was  decided  in 
the  case  of  In  re  Penton.  (2)  That  section  for  the  first  time 
makes  claims  for  unliquidated  damages  proveable  in  bankruptcy, 
and  its  provisions  are,  I  think,  for  the  benefit  of  the  creditor,  and 
enable  him  to  prove  his  claim,  if  he  chooses,  under  certain  con^ 
ditions.  Such  claims,  however,  are  only  proveable  in  certain  cases : 
thus,  the  question  must  be  as  to  the  amount  only,  and  not  as  to  the 
validity  of  the  claim,  and  that  amount  must  have  been  assessed  in 
the  way  pointed  out  in  the  153rd  section.  In  the  present  case  the 
claim,  is  not  admitted,  and  the  amount  has  never  been  assessed,  and 
the  153rd  section  therefore  is,  I  think,  wholly  inapplicable. 

It  is  said  that  there  are  authorities  in  favour  of  the  defendants, 
and  that  Wood  v.  De  Mattos  (1),  is  in  point.    The  question  there 

(1)  Law  Rep.  1  Ex.  91.  (3)  There  were  other  pleas  denying 

(2)  Law  Rep.  1  Ch.  Ap.  158.  the  defendants*  liability. 
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1867  arose  incidentally,  and  Blackburn,  J.,  said  that  throughout  the 
'-z~~~~  bankruptcy  acts  the  word  "  creditor  "  is  used  in  the  sense  of  a  per- 
V.  son  having  a  claim  which  could  be  proved  under  a  bankruptcy, 
and  in  that  I  entirely  concur ;  bat  in  the  present  case  the  circum- 
stances necessary  to  constitute  the  claim  a  proveable  claim  are 
altogether  wanting.  Next^  the  case  of  Hoggarlh  v.  Taylor  (1)  was 
referred  to.  There  two  questions  arose,  first,  whether  any  such 
deed  was  binding  on  the  plaintiff  under  the  terms  of  the  act ;  and, 
secondly,  whether  the  particular  deed  was  so.  The  majority  of  the 
Court  based  their  decision — ^that  the  deed  was  no  bar  to  the  action — 
upon  the  second  ground,  but  Martin,  B.,  appears  to  have  rested  his 
judgment  on  the  first  ground  also.  The  remaining  case  cited.  In 
re  Penion  (2),  shews  that,  in  the  opinion  of  Lord  Cran worth,  L.G., 
a  plaintiff  in  such  a  case  as  the  present  may,  if  he  pleases,  proceed 
with  his  action,  but  cannot  afterwards  come  in  under  the  trust  deed 
and  have  the  damages  assessed  under  s.  153.  That  case,  therefore, 
is  also  strongly  in  the  plaintiff's  flavour. 

Btles,  J.  I  am  of  the  same  opinion.  It  is  clear  that  the 
plaintiff  has  no  present  right  to  prove  his  claim  in  bankruptcy ;  and 
I  think  he  may  never  have  such  a  right,  if  the  Court  of  Bankruptcy 
should  refuse  its  sanction  to  the  amount  of  his  claim  being  ascer- 
tained in  the  way  provided  by  the  act.  The  judgment  of  Martin,  B,, 
in  Hoggarlh  v.  Taylor  (1),  is  precisely  in  point. 

Keating,  J.,  concurred. 

Montague  Smith,  J.  I  cannot  distinguish  the  case  of  HoggaHh 

V.  Taylor.  (1) 

Judgment  for  the  plainiiff. 

Attorneys  for  plaintiff:  Bridger  &  Collins. 
Attorney  for  defendants :  /.  W.  Hitchin. 

(I)  Law  Rep.  2  Ex.  105.  (2)  Law  Bep.  1  Gh.  Ap.  158. 


TOL.  n.]  EASTER  TEBlf,  ZXX  7I0T.  461 


DOWNING  V.  OAPBL.  ise? 

-yo^toe  0/  Adion^*'  Found  CammitHng  "—24  &  26  F«.  c  96, «.  103, 113  ^^^^' 

— Fresh  FunuU— False  Imprisonmmt, 

A.  pnrdiased  an  article  of  B.,  and  directed  him  to  take  it  to  his  house  and  ask 
for  payment.  K  left  the  article  at  A.'s  house  at  one  pjff.y  and  was  paid  for  it  by 
A/s  butler.  A.  returned  home  at  three  P.M.,  and  was  informed  that  ^e  butler  had 
paid  for  the  article ;  and  believing,  although  erroneously,  that  he  himself  had  paid 
B.  for  it  at  the  time  of  the  purchase,  immediately  sent  for  a  policeman  and 
ordered  him  to  arrest  B.  on  a  charge  of  obtaining  money  under  false  pretences. 
The  policeman  and  A.'8  butler  at  once  went  in  pursuit  of  B.,  and  apprehended  him 
at  ten  p.m.  By  24  &  25  Vict  c  96,  s.  113,  it  is  provided  that  notice  in  writing  of 
any  action  against  any  person  for  anything  done  in  pursuance  of  the  act,  shall  be 
given  to  the  defendant  one  month  at  least  before  the  oommenoement  of  the  action ; 
and  by  s.  103  of  the  same  act  it  is  provided  that  any  person  found  committing 
any  offence  under  the  act  (inter  alia,  obtaining  money  under  false  pretences),  may 
be  immediatdy  apprehended  without  a  warrant  by  any  person.  In  an  action  by 
B.  against  A.  for  wrongful  arrest : — 

Meld,  that  B.  was  *'  found  committing  the  offence,"  if  at  all,  at  one  p.ic^  and  the 
pursuit  not  having  been  commenced  till  A.'s  roturn  at  three  p.ic,  A.  could  not 
'have  believed  he  was  acting  in  pursuance  of  the  statute,  and  was  not  entitled  to 
notice. 

Deglabation  for  assault  and  false  imprisonment. 

Pleas :— First,  not  guilty,  by  statutes  24  &  25  Vict  c.  96,  s.  113, 
and  ss.  1,  2,  3,  88,  and  89,  and  ss.  91  to  99  inclnsiyely,  and 
11  &  12  Viet  c.  44.  Secondly,  that  the  alleged  trespasses,  if 
any,  were  committed  after  the  passing  of  the  24  &  25  Vict.  c.  96, 
and  after  the  Ist  day  of  November  mentioned  therein,  and  wei^ 
•committed  in  the  county  of  Hertford,  and  no  notice  in  writing  of 
the  commencing  the  action,  and  of  the  cause  thereof,  was  given 
to  the  defendant  one  month  before  the  commencement  of  the 
same,  pursoant  to  the  statute. 

Issue  thereon. 

The  case  was  tried  before  Byles,  J.,  at  the  first  sittings  in 
Middlesex,  in  Hilary  Term  last,  when  the  following  facts  were 
proved: — The  defendant,  a  gentleman  residing  at  Eytes,  near 
Watford,  met  the  plaintiff  in  Watford  selling  pine-apples;  he 
agreed  to  purchase  two  pineapples  for  half  a  crown  each,  and' told 
the  plaintiff  to  leave  them  at  his  house.    At  one  o'clock  on  the 
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1867  same  day  the  plaintiff  called  at  the  defendant's  house  and  saw  the 
Downing  defendant's  butler,  to  whom  he  stated  that  the  defendant  had  told 
Cakel  ^™  ^  leave  the  two  pine-apples,  and  to  ask  for  5«.  in  payment  of 
them,  and  the  butler  accordingly  paid  him  that  amount.  The 
defendant  returned  home  at  three  o'clock  the  same  afternoon, 
when  he  was  informed  that  the  butler  had  paid  for  the  pine- 
apples, and  being  under  the  impression  that  he  had  himself  paid 
for  them,  sent  for  a  policeman,  who,  with  the  defendant's  butler 
and  by  the  defendant's  direction  followed  the'plaintiff,  and  arrested 
him  at  ten  o'clock  the  same  evening  on  a  charge  of  obtaining 
the  5s.  by  feJse  pretences.  The  plaintiff  was  twice  brought  before 
the  magistrates,  and  on  the  second  occasion  the  charge  was 
dismissed.  It  appeared  from  the  evidence  that  the  defendant 
was  mistaken  in  supposing  that  he  had  paid  the  plaintiff.  No 
notice  had  been  given  to  the  defendant  before  commencing  the 
action.  The  jury  found  a  verdict  for  the  plaintiff,  damages  20J.,. 
and  leave  was  reserved  to  the  defendant  to  move  to  enter  a  non- 
suit, on  the  ground  of  no  notice  having  been  given  to  him  before 
commencing  the  action,  pursuant  to  the  provisions  of  24  &  25  Yict» 
c.  96,  ss.  103, 113.  (1) 

CHffard,  Q.C.,  having  obtained  a  rule  pursuant  to  the  leave 
reserved, 

Daly  shewed  cause.  The  defendant  was  only  entitled  to 
notice  if  he  believed  he  was  acting  in  pursuance  of  the  act.  The 
section  under  which,  if  at  all,  he  believed  he  was  acting  is  the 
103rd.  It  is  not  sufficient  that  he  should  have  believed  that  the 
plaintiff  committed  the  offence,  he  must  have  believed  that  he 

(1)  24  &  25  Vict.  c.  96,  &  103,  pro-  act,  shall  be  laid  and  tried    in   the 

vides  that  "  Any  person  found  commit-  connty  where  the  fact  was  committed, 

ting   any    offence,    punishable   either  and  shall  be  commenced  within  six 

upon  indictment,  or   upon  summary  months  after  the  fact  committed,  and 

conviction  by  virtue  of  this  act  .  .  •  not  otherwise,  and  notice  in  writing  of 

may  be  immediately  apprehended,  with-  such  action  and  of  the  cause  thereof  shall 

out  a  warrant,  by  any  person,  and  forth-  be  given  to  the  defendant  one  month  at 

with  taken  .  .  .  before  some  neighbour-  least  before  the  commencement  of  the 

ingjusticeof  the  peace,  to  be  dealt  with  action,  and  in  any  such  action  the 

according  to  law  **....  defendant  may  plead  the  general  issue, 

s.  113.  "  All  actions  and  prosecutions  and  give  this  act  and  the  special  matter 

to  be' commenced  against  any  person  in  evidence  at  any  trial   to   be   had 

for  anything  done  in  pmsuanoe  of  this  thereon  "  . .  • . 
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was  found  oommitting  it :  see  Boberts  v.  Orchard.  (1)   The  meaning        ISOT 
of  "found  committing,"  is  shewn  by  the    succeeding    phrase,     Downing 
"  immediately  apprehended,"  to  mean  actually  caught  in  the  act      capiu 
of  oommitting  the  offence.     Here,  on  the  contrary,  the  plaintiff 
was  not  arrested  till  ten  p.m. 

[Byles,  J.  Does  "found  committing"  mean  found  by  the 
person  who  afterwards  apprehends  him  ?] 

It  must  certainly  be  so  interpreted.  Here  the  butler  did  not 
apprehend  him  '^  immediately,"  and  in  &ct  it  was  the  defendant 
who  apprehended  him,  since  he  gave  the  orders.  If  a  master  is 
away  in  the  country  for  a  month,  and  on  returning  home  is  told 
that  his  butler  was  seen  stealing  his  wine  the  day  after  he  left 
home,  could  he  then  apprehend  him  without  a  warrant? 

He  was  stopped  by  the  Court. 

Oiffardy  Q.C.,  and  /.  0.  Oriffiis,  in  support  of  the  rule.  For  the 
purpose  of  this  argument,  it  is  the  same  as  if  the  offence  had  been 
actually  committed,  for  there  is  no  doubt  that  the  defendant  bona 
fide  believed  that  it  had.  The  only  question  therefore  is,  whether 
the  plaintiff  was  found  committing  the  offence,  and  immediately 
apprehended.  If  the  plaintiff  was  taken  after  fresh  pursuit,  that 
is  the  same  as  if  he  had  been  apprehended  on  the  spot. 

[BoviLL,  C.J.  But  here  the  fresh  pursuit  was  after  the  dis- 
covery of  the  offence,  not  after  the  plaintiff  was  found  committing 
it.  The  offence  was  committed,  if  at  all,  at  one  o'clock,  and  the 
pursuit  did  not  commence  tUl  the  return  of  the  master  at  three 
o'clock.] 

It  was  not  till  three  o'clock  that  the  plaintiff  was  found  to  have 
committed  the  offence ;  the  object  of  the  act  is  to  prevent  persons 
acting  on  what  they  hear  from  others :  here  the  defendant  and  his 
butler  together  had  seen  the  whole  transaction,  and  formed,  as  it 
were,  a  composite  person  who  found  the  plaintiff  committing  the 
offence.  If  a  man  saw  a  person  come  out  of  a  house  under  cir- 
cumstances which  made  him  suspect  that  he  had  been  stealing, 
and  shortly  after  went  into  the  house  and  found  something  had 
been  stolen,  that  would  be  a  sufScient  "finding"  within  the  act, 
and  he  would  be  entitled  to  pursue  and  apprehend  the  thief. 
There  are  two  cases  on  the  meaning  of  fresh  pursuit.  In  Han- 
(1)  2  H.  &  C.  769;  33  L.  J.  (Ex.)  65. 

2  Q  2  2 
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18G7  way  Y.  Boulfbee  (1)  a  person  haying  been  seen  yiolently  beating 
DowHiHo  *  ^^S>  *^  constable  was  sent  for,  who  followed  and  apprehended 
^  ^'  him  at  the  distance  of  a  mile ;  Tyndal,  C  J.,  there  says,  that  the 
object  of  the  statute  was  to  prevent  a  stale  apprehension  on  an 
old  charge,  and  that  the  words  of  the  statute  must  not  be  taken 
so  strictly  as  to  defeat  its  reasonable  operation.  In  Bex  v.  How- 
arth  (2),  which  was  an  indictment  for  being  in  a  dwelling-house 
with  intent  to  conmiit  a  felony ;  the  prisoner  was  seen  in  an  out- 
house by  the  prosecutor's  servants,  who  went  and  called  their 
master,  and  when  he  came,  about  a  quarter  of  an  hour  afterwards, 
the  prisoner  had  left  the  outhouse ;  but  they  pursued  and  appre- 
hended him,  and  it  was  held  to  be  a  lawful  apprehension,  the 
whole  being  treated  as  one  transaction. 

Btles,  J.  (3)  I  am  of  opinion  that  this  rule  must  be  discharged. 
The  &cts  shew  that  the  act  which  was  supposed  to  be  the  offence, 
viz.  obtaining  the  money,  took  place  at  one  o'clock,  and  I  think 
the  plaintiff  was  then  '^ found  committing"  the  act.  ; Although 
he  was  found  committing  the  act  by  the  butler,  and  it  was 
the  butler  who,  in  fact,  arrested  him,  yet  I  think  the  defendant 
might  have  been  entitled  to  notice  of  action  if  he  had  been 
arrested  at  one  o'clock,  or  after  a  pursuit  immediately  com- 
menced. I  think,  however,  that  ^' immediately "  must  mean  im- 
mediately after  the  commission  of  the  offence,  not  after  its  dis- 
covery ;  here  the  pursuit  was  not  commenced  till  the  defendant 
came  home  at  three  o'clock,  and  I  can  conceive  no  substantial 
difference  between  the  waiting  for  two  or  three  hours  or  two  or 
three  months  for  the  evidence  of  the  offence  to  be  complete. 
Under  the  circumstances  of  this  action,  I  think  no  notice  was 
required. 

Eeatino,  J.  The  intention  of  the  statute  evidently  is,  that  the 
criminal  should  be  apprehended  immediately  on  the  commission  of 
the  offence.  It  is  sufficient,  if  the  person  apprehended  has  been 
seen  in  a  position  which  justified  the  belief  that  he  had  committed 
the  offence ;  but,  in  the  present  case^  I  do  not  think  that  the 

(1)  1  Mood.  &  Kob.  15.  (2)  1  Mood.  C.  C.  207. 

(8)  Bovill,  C. J.  had  left  the  court. 
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defendant  can  haye  believed  that  the  plaintiff  was  arrested  imme- 
diately after  haying  been  found  committing  the  offence,  becanse 
the  plaintiff  received  the  money  at  one  o'clock,  some  time  before 
the  defendant  came  home.  It  was,  in  ieLCt,  a  fresh  pursuit,  not  on 
the  commission  of  the  offence,  but  on  the  discovery  of  it. 

MoNTAGXJE  Smith,  J.  I  am  of  the  same  opinion.  To  entitle 
the  defendant  to  notice  of  this  action,  he  should  have  given  evi- 
dence to  shew,  not  only  that  he  believed  in  a  state  of  facts  which 
shewed  that  the  offence  had  been  committed,  but  that  he  believed 
in  a  state  of  facts  which  shewed  that  the  plaintiff  had  been  found 
committing  the  offence,  and  had  been  apprehended  after  fresh 
pursuit.  It  seems  to  me  that  in  this  case  there  was  nothing  like 
fresh  pursuit;  several  hours  elapsed  after  the  money  was  obtained, 
which,  if  anything,  was  the  commission  of  the  offence,  before  the 
butler  was  told,  on  the  defendant's  return,  that  the  plaintiff  had 
been  previously  paid.  The  pursuit  may  have  been  a  fresh  pursuit 
from  that  time,  but  it  was  not  a  fresh  pursuit  from  the  commission 

of  the  offence. 

Bide  dtKharged. 

Attorney  for  plaintiff:  /.  Olive. 

Attorney  for  defendant :  8.  Camp. 


OOPCUTT  V.  GREAT  WESTERN  RAILWAY  COMPANY.  MayS. 

County  Court — Practice — Time  for  Moving  for  New  TVial, 

Where  an  action  has  l)een  tried  by  a  oonnty  oonrt  judge,  under  the  prorisionfi 
of  19  &  20  Vict.  c.  106,  8.  26 ;  the  time  within  which  a  motion  for  a  new  trial 
must  be  made  runs  from  the  day  of  the  hearing  of  the  cause,  and  not  from  the 
filing  in  the  master's  office  of  the  registrar's  certificate  of  the  result. 

This  was  a  rule  for  a  new  trial.  The  action  had  been  com- 
menced in  the  Court  of  Common  Pleas,  and  sent  for  trial  before  a 
county  court  judge,  under  the  proyisions  of  19  &  20  Vict.  c.  108, 
8.  26.  (1)     The  hearing  was  on  the  24th  of  January,  but  the 

(1)  19  &  20  Vict  c.  106,  s.  26 :  indorsed  on  the  writ  does  not  exceed 
**  Where  in  any  action  of  contract  60{.,  or  where  such  claim,  though  it 
brought  in  a  superior  court,  the  claim      originally  exceeded  507.,  is  reduced  by 
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1867        registrar's  certificate  of  the  result  was  not  filed  till  the  2l8t  of 
CoFocTT     February.    Hilary  Term  ended  on  the  Slst  of  January.    The  role 
Thb  Gbbat    for  a  new  trial  had  been  obtained  within  the  first  four  days  of 
^;^'l^  Easter  Term. 

Henry  James  shewed  cause.  This  rule  was  moved  too  late :  by 
rule  50  of  Hilary  Term,  1853,  a  motion  for  a  new  trial  must  be 
made  before  the  end  of  term,  if  the  case  is  tried  in  term ;  and  this 
rale  applies  equally  when  the  case  is  tried  before  a  county  court 
judge,  under  the  provisions  of  19  &  20  Vict,  a  108,  s.  26.  It 
makes  no  difference  that  the  certificate  of  the  registrar  was  not 
filed  till  after  the  end  of  term ;  in  the  case  of  a  writ  of  trial,  the 
time  for  moving  for  a  new  trial  runs  from  the  day  of  trial,  and  not 
from  the  return  of  the  writ^  though  in  practice  the  two  are  usually 
the  same  day.  In  Leuns  v.  Parry  (1),  it  appears  to  have  been 
decided  otherwise. 

[BoviLL,  C.  J.  That  was  before  the  rule  of  Hilary  Term,  1853, 
and  this  Court  has  since  held  that  the  rule  applied  to  writs  of  trial 
without  reference  to  the  return  of  the  writ.]  (2) 

'The  case  is  tried  in  open  Courts  and  a  new  trial  may  be  moved 
for  without  waiting  for  the  registrar's  certificate,  just  as  a  similar 
motion  can  be  made  when  the  trial  is  in  the  superior  court  before 
signing  j  udgment. 

HoU,  in  support  of  the  rule.  The  statute  under  which  a  trial 
before  a  county  court  judge  takes  place,  is  very  different  from 
that  under  which  a  writ  of  trial  is  issued.  (3)    In  the  case  of  writs 


payment-  into  Court,  payment,  an  ad-  by  post,  or  otherwise,  by  the  registrar 

mitted  set-olT,  or  otherwise,  to  a  sum  to  both  parties,  or  their  attorneys ;  and 

not  exceeding  BOL ;  a  judge  of  a  supe-  after  such  hearing  the  registrar  shall 

rior  court,  on  the  application  of  either  certify  the  result  to  the  master*8  office 

party  after  issue  joined,  may,  in  his  of  such  superior  court,  and  judgment 

discretion,  and  on  such  terms  as  he  in  accordance  with  such  certificate  may 

shall  think  fit,  order  that  the  cause  be  signed  in  such  superior  court." 
be  tried  in  any  county  court  which  (1)  19  L.  J,  (Ex.)  192. 

he    shall    name,  and   thereupon    the  (2)  Carlin  v.  Parsons,  June  7, 1854. 

plaintiff   shall  lodge  with  the  regis-  The  case   is   not    reported,  but  was 

trar  of  such  court  such  order  and  the  handed  up  to  the  Court  by  the  chief 

issue;   and  the  judge  of  such  court  clerk. 

shall  appoint  a  day  for  the  hearing  of         (3)  3  «&  4  Wm.  4,  c.  42,  ss.  17, 18. 
the  cause,  notice  whereof  shall  be  sent 
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of  trial,  judgment  is  signed  on  the  verdict ;  but  where  the  action        ise? 
is  tried  before  a  county  court  judge,  judgment  is  signed  on  the     Oofcdtt 
<5ertificate  of  the  registrar.  .p^  Orkat 

[Btles,  J.    The  plaintiff  is  very  much  in  the  position  of  a  ^^■*.™^, 
person  against  whom  a  verdict  has  been  given,  but  who  has  ob- 
tained a  stay  of  execution ;  he  must  apply  for  a  new  trial  before 
the  end  of  the  term. 

Keating,  J.  If  the  time  ran  from  the  filing  of  the  registrar's 
certificate,  the  party  would  have  to  search  from  time  to  time  to 
ascertain  if  the  certificate  had  been  filed,  and  if  he  missed  doing  so 
for  four  days,  might  lose  his  right  to  a  new  trial.] 

Until  the  certificate  is  given,  there  is  nothing  before  the  Court 
upon  which  they  can  act. 

BoviLL,  G.J.  I  think  this  case  comes  within  the  rule  of  Hilary 
Term,  1853,  and  that  the  rule  for  a  new  trial  must  therefore  be 
discharged. 

Btles,  J.  I  am  of  the  same  opinion.  It  is  of  the  last  importance 
that  parties  should  be  held  strictly  to  the  rule  that  motions  for  a 
new  trial  must  be  made  before  the  rnd  of  the  tenn  in  which  the 
trial  takes  place. 

Keating,  and  Montague  Shith,  JJ.,  concurred. 

Rule  diseharged. 

Attorneys  for  plaintiff:  LewiSy  Mutms,  Nunn,  &  Lcmgden^  for 
J.  O.  Shepherd^  Luton. 

Attorneys  for  defendants :  Toung  &  Co. 
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May  16.  [IN  THE  EXCHEQUER  GHAMBEB.] 

CARB  AKD  Aif<yrBEB  v.  THE  WALLAOHIAN  PETROLEUM  COMPANY 

(LIMITED). 

Ship  and  Shipping — Charterpariy — Construction  of  Ouarantee^ 

A.  chartered  a  vessel  from  L  to  L.  with  a  full  cargo  of  petroleum.  A.  heing 
unahle  to  supply  the  cargo,  the  owners  of  the  vessel  agreed  to  cancel  the  charter- 
party,  and  seek  for  another  cargo,  on  A.  guaranteeing  the  vessel  a  "  sum  of  900?. 
gross  freight  home."  The  owners  procured  a  cargo  whose  estimated  freight  would 
have  amounted  to  656Z.  14s.,  but  the  vessel  was  lost  on  its  way  home  :^ 

Eddf  that  the  owners  were  at  any  rate  entitled  to  recover  from  A.  the  difference 
between  the  estimated  and  guaranteed  freights,  if  not  the  whole  freight  of  900?. 


Appeal  from  a  judgment  of  the  Court  of  Common  Pleas,  dis- 
charging  a  role  that  had  been  granted  to  reduce  a  yerdict  by 
S4S168. 

This  action  was  on  a  guarantee  given  by  the  charterers  of  two 
Tessels,  ihelzamados  and  the  Botassis,  to  their  owners  of  900/.  each, 
gross  freight  home.  The  vessels  each  loaded  a  cargo  which,  at  the 
current  rate  of  freights,  fell  short  by  8437.  6^.  of  the  guaranteed 
amount  of  9007.  The  Botas  is  was  totally  lost  on  her  homeward 
voyage.  The  £Etcts  of  the  case  are  fully  stated  in  the  report  of  the 
case  in  the  court  below.  (1) 

Mw.  James,  Q.C.  {WcUJcin  WtUiams  with  him),  for  the  defen- 
dants, contended  that  the  freight  not  being  earned  till  the  vessels 
arrived,  there  could  be  no  deficiency  in  the  freight  earned  till  the 
voyage  was  completed ;  and  that,  the  Baiassis  having  been  lost,  the 
defendants  were  not  liable  in  respect  of  it. 

^  Fidd,  Q.O.  (Sir  0.  Hanymun,  Q.G,  with  him),  for  the  plaintiflfs, 
was  not  called  upon. 

Mabtin,  B.  I  am  of  opinion  that  the  judgment  is  right.  The 
only  question  is,  what  is  the  meaning  of  the  contract.  I  think  the 
meaning  is,  that  at  the  port  of  lading  such  a  cargo  should  be  loaded 
that  the  estimated  value  of  the  freight  should  be  9007.  If  that 
is  not  the  interpretation,  it  is,  I  think,  an  absolute  guarantee  of 

(1)  Law  Rep.  1  C.  P.  636. 
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900]1  fireighty  and  the  plaintifb  would  be  entitled  to  reoover  the 
whole  900t 

BbahwelL}  B.|  concurred. 

BiiAGKBUBKy  J.  I  am  of  the  same  opinion.  It  is  possible  that 
the  defendants  might  have  been  entitled  to  have  the  verdict  re- 
duced by  the  amount  of  the  premiums  of  insurance  on  3437. ;  but 
this  has  not  been  asked  for,  and  we  have  no  materials  for  esti- 
mating the  amount. 


Shee  &  Lush,  JJ.,  concurred. 


Judgment  affirmei. 


Attorneys  for  plainti£fs :  Thomas  &  HoUams, 
Attorney  for  defendants :  A.  Towers. 
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The 
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Company 

UjIMITED). 


[IN  THE  EXOHKQUEB  OHAMBEB.]  May  16. 

SEILLETT  AND  Othebs  v,  FLETGHEB  akd  Another. 
Principal  and  Surety — Increase  of  the  Duties  ef  Principal — Liability  of  Surety. 

Declaration  on  a  bond  conditioned  for  the  due  performance  by  A.  of  his  duties 
as  collector  of  the  poor  rates,  and  of  the  sewers  and  general  rates  for  the  parish  of 
S.,  the  bond  to  continue  in  force  if  A.  held  either  office  separately. 

Breach,  that  A.  received  money  in  each  capacity,  and  failed  to  pay  it  over. 

Flea,  that  before  breach  two  acts  were  passed  increasing  A.'s  duties  as  collector 
of  sewers  and  general  rates,  and  under  which  he  was  also  appointed  collector  of 
main  drainage  rates,  by  the  persons  under  whom  he  held  his  other  appointments. 
These  acts  altered  the  proportion  in  which  certain  sewers  rates  were  to  be  borne 
by  different  parishes,  increasing  the  proportion  payable  by  the  parish  of  S.,  and 
also  imposed  upon  the  sewers  rates  certain  fresh  charges  of  small  amount : — 

EeHdf  affirming  the  judgment  of  the  Court  of  Common  Fleas,  that  the  appoint- 
ment of  A.  to  the  new  office  of  collector  of  main  drainage  rates  did  not  avoid 
the  bond. 

Edd^  also^  that  the  changes  introduced  by  the  acts  did  not  amount  to  an  altera- 
tion of  the  office  of  collector  of  sewers  rates  to  which  A.  was  originally  appointed, 
and  therefore  did  not  avoid  the  bond. 

Eeldy  also  (Martin,  B.,  dubitante),  that  the  bond  was  divisible,  and  that  the 
plea  was  bad,  as  affording  no  answer  to  the  defendants'  liability  for  A.'s  breaches 
of  duty  as  collector  of  poor  rates. 

This  was  an  appeal  from  a  judgment  of  the  Court  of  Common 
Pleas  in  fitvour  of  the  plainti£fs  on  a  demurrer  to  a  plea. 
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1867  The   declaration   was   on   a    bond   conditioned   for   the  dne 

Skilleit     performance  hj  one  Edward  Skillett  of  his  duties  as  collector  of 
FLEiniaKB.    P^^  rates,  and  also  of  sewers  and  general  rates,  for  the  parish 
of  St  Anne'Sy  Limehouse.     Breach,  that  he  had  received  money 
in  each  ca{>acit7  and  failed  to  pay  it  over. 

The  plea  alleged  that  by  the  provisions  of  the  21  &  22  Vict 
c.  104,  and  25  &  26  Vict  c  102,  the  duties  of  the  collector  of 
sewers  and  general  rates  were  altered  and  increased,  and  a  new 
ojBSce  of  collector  of  main  drainage  rates  created,  to  which  Edward 
Skillett  had  been  appointed  by  the  same  persons  who  had  appointed 
him  collector  of  the  former  rates. 
Demurrer  to  the  plea. 

The  pleadings  are  set  out  fully  in  the  report  of  the  case  in  the 
court  below.  (1) 

JfeBifiA,  Q.a  (PhUhrich  with  him),  for  the  defendants.  The 
office  of  collector  of  poor  rates  is  not  to  be  treated  as  distinct 
£rom  that  of  collector  of  sewers  and  general  rates.  The  bond  was 
really  in  substance  given  as  security  for  the  due  performance  by 
Edward  Skillett  of  his  duties  in  collecting  parish  rates. 

[Lush,  J.  You  contend,  then,  that  if  the  sureties  are  respon- 
sible at  all,  they  are  so  for  the  whole  of  Skillett's  defalcations.] 

It  is  not  necessary  to  go  to  that  extent.  If  additional  duties  are 
imposed  on  the  principal,  which  are  quite  distinct  from  those  in 
respect  of  which  the  surety  became  bound,  he  may  remain  bound 
as  to  the  latter,  though  no  liability  can  be  imposed  on  him  in 
respect  of  the  former.  The  principal  case  on  this  subject  is  Bonar 
v.  Macdonald.  (2)  It  seems  difficult  to  distinguish  that  case  from 
the  present 

[Blackburn,  J.  In  Scotland  the  judges  are  judges  of  fact  as 
well  as  law,  and  the  judgment  in  that  case  seems  to  be  chiefly  a 
resolution  as  a  matter  of  fieu^t  that  the  office  which  had  been  held 
by  the  principal  had  been  changed.] 

The  case  of  Bonar  v.  Macdonald  was  followed  in  Pyhus  v. 
Otbh.  (3) 

[Bramwell,  B.    There  the  defendant  was  not  surety  for  the 

(1)  Law  Rep.  1  C.  P.  217.  (2)  3  H.  L.  C.  226. 

(3)  6  E.  &  B.  902 ;  26  L.  J.  (Q.B.)  41. 
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due  performance  of  two  offices.    In  this  case  the  defendants  are       1867 
security  for  the  due  performance  of  two  contracts,  and  it  should     Skilleit 
seem  that  any  alteration  in  one  would  still  leave  the  defendants    yixtcbeo. 
liable  in  respect  of  the  other.] 

In  Bcnar  v.  Maedanald  (1)  the  fresh  duties  were  quite  distinct 
from  the  old  ones,  for  it  is  no  part  of  the  duty  of  a  bank  manager 
to  be  responsible  as  a  del  credere  agent  for  the  solyency  of  cus- 
tomers. 

[Lush,  J.  The  sureties  there  became  responsible  generally  for 
the  due  performance  by  the  principal  of  all  the  duties  of  his 
office;  therefore,  if  the  sureties  had  been  liable  for  any,  they 
would  have  been  liable  for  all  the  duties  of  the  new  office,  which 
the  principal  undertook.  Here  the  condition  is  that  Skillett  shall 
pay  over  certain  moneys,  and  that  would  not  render  the  defendants 
liable  for  his  default  in  respect  of  any  other  moneys,  of  which  he 
was  appointed  collector,  eyen  if  the  bond  continued  in  force. 

The  judgments  in  Pybus  y.  CHbb  (2)  do  not  proceed  on  that 
ground,  but  on  the  groimd  that  though  the  sureties  were  not  liable 
in  respect  of  the  new  duties  undertaken  by  their  principal,  yet  tho 
existence  of  those  new  duties  would  increase  the  risk  of  the  prin- 
cipal fedling  to  perform  his  original  duties,  and  thus  increase  their 
liability.  Coleridge,  J.,  in  that  case  says:  ''Let  any  man  say  if 
he  would  think  i^it  the  same  thing  to  become  surety  for  a  person 
who  was  exposed  to  collateral  liabilities  as  for  one  that  was  not. 
The  chance  of  the  solyency  of  the  principal  is  a  great  element  in 
the  risk." 

[Mabtin,  B.  Has  there  been,  in  fact,  any  alteration  of  the 
sewers  rate  ?] 

The  two  acts  referred  to  are  21  &  22  Yict  c.  104,  and  25  &  26 
Vict.  c.  102.  The  first  of  these  authorized  the  Metropolitan 
Board  of  Works  to  impose  a  new  rate,  called  the  main  drainage 
rate,  to  be  levied  ''in  like  manner,  and  subject  to  the  like  pro- 
visions as  the  sewers  rate ; "  and  although  it  may  not  have  been 
legally  necessary  that  this  new  rate  should  be  collected  by  the 
collectors  of  the  old  sewers  rate,  yet  practically  it  was  so  as  a 
means  of  saving  labour  and  expense,  and  Skillett  did  in  fact 
collect  it.  The  second  act,  by  s.  3,  alters  the  proportion  in 
(1)  3  H.  L.  0.  226.  (2)  6  E.  &  B.  902 ;  26  L.  J.  (Q.B.)  41. 


V. 

Vletceeb* 
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1867  which  certain  parishes  named  in  the  schedule  to  the  act  shall 
SnLtKiT  repay  certain  sums  of  money  which  had  been  borrowed  by  the 
Metropolitan  Commissioners  of  Sewers,  and  the  proportion  to  be 
paid  by  the  parish  of  St  Anne's,  Limehonse,  was  increased.  By 
s.  10,  the  yestry  are  empowered  to  include  in  one  the  old  sewera 
rate  and  the  main  drainage  rate ;  and  s.  70  empowers  the  yestry 
to  defray  the  expenses  of  drinking  fountains  in  the  parish  out  of 
the  sewers  rate.  These  acts^  therefore,  greatly  altered  and  in*^ 
creased  SkiUett's  duties  as  collector. 
M'MaJion,  for  the  plainti£&,  was  not  called  on. 

Mabtin,  B.  I  am  of  opinion  that  our  judgment  should  be  for 
the  plaintiffs.  The  facts  of  the  case  are,  that  Edward  Skillett  waa 
appointed  collector  of  poor  rates  of  the  parish  of  St.  Anne's,  Lime- 
house,  and  was  subsequently  appointed  collector  of  the  sewers  and 
general  rates  of  the  same  parish ;  and  the  defendants  entered  into 
a  bond  that  he  should  duly  account  for  the  money  receiyed  by 
him  in  these  two  offices.  It  appears  from  the  plea  that  a  new  and 
distinct  rate  was  subsequently  imposed  by  act  of  parliament,  yiz.^ 
the  main  drainage  rate,  and  that  Skillett  was  appointed  to  collect 
that  also.  The  question  is,  whether  that  appointment  put  an  end 
to  the  liability  of  the  defendants.  The  law  laid  down  in  Lard 
Arlington  y.  Merriehe  (1),  which  has  been  followed  oyer  sinoe^  is, 
that  any  substantial  change  in  the  office  of  the  principal,  without 
the  sureties'  consent,  discharges  them  from  their  liability.  Here, 
howeyer,  I  think  there  is  no  change  in  the  office.  Mr.  Mellish  haa 
failed  to  shew  that  the  sewers  rate  is  altered  by  the  acts  of  parlia- 
ment relied  on.  The  amount  has,  no  doubt,  been  increased  by  some 
small  additions,  such  as  the  charges  for  drinking  fountains ;  but 
the  nature  of  the  rate  has  not  been  changed,  and  the  main  drainage 
rate  is  a  wholly  distinct  rate.  In  Bonar  y.  MacdonaJd  (2),  the 
principal  was  appointed  to  a  distinct  office,  and  it  would  haye  been 
impossible  to  hold  the  sureties  liable  in  respect  of  some  of  ita 
duties  and  not  of  others,  consistently  with  the  terms  of  their  bond. 
So  also  in  Pyhus  y.  CHhb  (3)  the  office  was  altered ;  but  here  the 
liability  of  Skillett,  as  collector  of  the  poor  rates  and  sewers  rates,. 

(1)  2  Saund.  403.  (2)  3  H.  L.  C.  226.- 

(3)  6  E.  &  R  902;  26  L.  J.  (Q.  B.)  41. 
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was  Bubstantially  the  same  before  and  after  the  main  drainage  rate        1387 
was  imposed,  and  the  judgment  of  the  Court  below  was,  therefore,     Skillbet 
in  my  opinion  correct.    Had  the  acts  in  fact  altered  the  character    fi^^bbb. 
of  the  sewers  rates,  I  should  have  desired  further  time  to  consider 
my  judgment. 

Sramwell,  B.  I  think  the  judgment  ought  to  be  affirmed,  for 
the  reasons  giyen  in  the  judgment  in  the  Court  of  Common  Pleas, 
yiz.  that  the  defendants  were  sureties  for  the  due  performance  by 
Edward  Skillett  of  two  distinct  offices;  and  the  plea  affords  an 
4Uiswer  only  to  their  liability  in  respect  of  his  breaches  of  duty  in 
one  office,  while  the  declaration  alleges  breaches  of  duty  in  both* 
I  agree  also,  however,  with  my  Brother  Martin.  In  Pybu$  v. 
{jHhb  (1)  the  marginal  note  is,  ^'  Held,  that  these  statutes  had  so 
materially  altered  the  nature  of  the  office  of  bailiff,  that  the  sure- 
ties were  no' longer  liable  to  indemnify  the  high  bailiff,  even  though 
the  misconduct  of  G.  was  in  respect  of  a  matter  within  the  juris- 
diction conferred  by  statute,  9  &  10  Vict.  c.  95,  in  respect  of  which 
the  duty  of  the  bailiff  was  not  altered  by  subsequent  acts."  I  can- 
not help  saying  this  is  much  more  satisfactory  than  some  of  the 
oxpressions  in  the  judgment,  because  it  puts  the  matter  on  the  right 
ground  that  the  office  was  altered.  In  the  present  case  it  is  said  that 
the  office,  for  the  due  performance  of  which  the  defendants  were 
responsible,  was  altered  in  two  respects.  Skillett  was  collector  of 
sewers  rates,  and  it  is  said  that  acts  of  parliament^  subsequently  to 
the  date  of  the  bond,  altered  and  increased  the  objects  to  which  the 
rate  was  to  be  applied.  I  think  that  the  answer  is  that  the  rates 
are,  notwithstanding,  in  substance  the  same ;  the  mere  fact  that  a 
halfpenny  in  the  pound  is  applicable  to  a  different  purpose  does  not 
make  it  a  different  rate.  Secondly,  it  is  said  that  the  appointment 
of  Skillett  collector  of  the  main  drainage  rates  was  an  alteration  in 
the  office ;  but  I  think  the  defendants  are  in  a  dilemma ;  either  the 
main  drainage  rate  is  a  *^  sewers  rate,"  and  comes  within  the  terms  of 
the  bond,  or  it  is  a  different  and  distinct  rate,  and  then  the  old  office 
is  not  changed,  but  an  entirely  new  and  distinct  one  added.  I  think, 
therefore,  that  there  has  been  no  change  in  the  office  of  the  princi- 
pal, and  for  that  reason  also  the  defendants'  bond  is  still  valid, 

(1)  6  E.  &  B.  902 ;  26  L.  J.  (Q.B.)  41. 
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1867  Blackburn,  J.    I  am  of  the  same  opinion.    I  agree  with  the 

Skillftt  Court  of  Common  Pleas  that  the  bond  is  divisible,  and  that  the 
Fletcheb  P^®*^  ^  ^^'  ^  ^^^  affording  an  answer  to  all  the  breaches  alleged 
in  the  declaratioD,  but  I  also  agree  that  the  sewers  rate  has  not 
been  changed  by  the  acts  of  parhament  referred  to ;  the  amount  of 
the  rate  has  been  increased,  as  it  would  have  been  if  the  neighbour- 
hood had  become  richer,  but  the  duties  of  the  collector  of  the  rate 
remain  the  same.  The  third  question  is  as  to  the  main  drainage 
rate ;  that  is  not,  I  think,  a  ^^  sewers  rate,"  and  it  amounts,  there- 
fore,  to  this,  that  the  principal  has  been  appointed  to  an  additional 
office.  I  can  find  nothing  in  law  or  reason  which  obliges  me  to 
say  that  the  mere  appointment  of  the  principal  to  a  new  and 
distinct  office  discharges  the  sureties.  The  marginal  note  in  Pyluf 
V.  Cmib  (1)  seems  to  me  to  be  correct,  and  it  agrees  with  Lord 
Campbell's  judgment.  The  question  in  this  case  is,  whether  the 
nature  of  the  office  in  respect  of  which  the  bond  is  given  is  altered. 
In  Bonar  v.  MacdoncM  (2)  the  condition  of  the  bond  was  that  the 
sureties  should  be  responsible  for  the  due  performance  by  their 
principal  of  the  diities  of  the  office  he  then  undertook,  and  one  of 
the  parts  of  the  bond  was  an  agreement  that  the  principal  should 
not  undertake  any  other  business,  and  Lord  Cottenham  relies 
mainly  on  that  stipulation  in  his  judgment.  The  effect  of  that 
judgment,  therefore,  really  is,  that  if  parties  become  sureties  upon 
the  terms  that  the  principal  shall  not  undertake  any  fresh  duties, 
they  are  released  if  he  does  so,  and  in  the  present  case,  if  the 
sureties  had  stipulated  that  Skillett  should  not  become  collector  of 
any  fresh  rate,  there  would  be  no  doubt  that  they  were  no  longer 
bound ;  but  this  bond  contains  no  such  condition. 

Shee,  J.  I  am  of  the  same  opinion.  In  this  case  Edward  Skil- 
lett was  appointed  collector  of  poor  rates  in  1852,  and  collector  of 
sewers  and  general  rates  in  1856,  and  the  defendants  gave  a  bond 
as  security  for  the  due  performance  by  him  of  liis  duties  while  he 
remained  collector  of  all  or  some  or  one  of  these  rates.  The  decla- 
ration alleges  a  default  in  paying  over  the  moneys  he  received  for 
each  of  these  rates.  To  this  it  is  pleaded  that  his  duties  were 
much  increased  by  certain  acts  of  parliament.     If  it  had  appeared 

(1)  6  E.  &  B.  902;  26  L.  J.  (Q.B.)  41.  (2)  3  H.  L.  C.  226. 
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that  his  duties  and  responsibilities  in  his  ofiSce  of  collector  of  poor  1867 
rates,  also  in  his  office  of  collector  of  sewers  rates,  and  also  in  his  Skillett 
office  of  collector  of  general  rates,  had  been  altered  and  increased,  I  fi^j^^heb. 
should  have  thought  it  came  within  the  cases  that  haye  been  cited, 
and  that  the  sureties  were  discharged ;  but  it  does  not  appear  that 
the  duties  of  Skillett,  as  collector  of  poor  rates,  haye  been  altered, 
nor  does  it  appear  from  the  acts  we  have  been  referred  to  that  his 
duties  and  responsibilities  as  collector  of  sewers  and  general  rates 
haye  been  altered  or  enlarged,  but  only  that  a  distinct  rate  has 
been  imposed,  and  the  same  person  appointed  to  collect  it.  The 
offices,  therefore,  originally  held  by  Skillett  have  not  been  altered, 
but  he  has  been  appointed  to  a  new  office.  I  think  that  the  plea 
is  bad  for  the  reason  given  by  the  Court  of  Common  Pleas,  as  it 
is  pleaded  generally  to  the  whole  declaration,  and  I  think  it  is 
also  bad  on  the  other  grounds  which  have  been  stated  by  my 
Brother  Martin. 

Lush,  J.  I  am  of  the  same  opinion.  There  is  no  doubt  about 
the  principle  that  governs  these  cases ;  the  only  doubt  is  as  to  its 
application  in  the  present  instance.  If  the  office  is  altered  by  the 
addition  of  new  duties,  the  surety  is  discharged ;  and  it  is  no 
answer  to  say,  that  if  the  old  office  had  remained,  the  principal 
would  have  incurred  the  same  debts,  and  the  surety  have  been 
responsible,  because  the  old  office  does  not  exist,  and  it  was  only 
for  wrong  acts  committed  by  the  principal  in  the  old  office  that 
the  surety  is  liable.  I  think  the  present  case  does  not  come  within 
the  rule,  for  I  think  the  acts  referred  to  did  not  alter  the  office  of 
collector  of  sewers  rates ;  and  the  addition  of  a  new  office,  that  of 
collector  of  the  main  drainage  rate,  could  not  do  so.  Even,  how- 
ever, if  the  sewers  rate  had  been  altered  by  the  act,  I  think  the 
plea  would  be  bad,  for  the  reasons  given  by  the  Court  of  Common 
Pleas,  the  offices  of  collector  of  poor  rates  and  collector  of  sewers 
rates  being  distinct,  and  the  plea  affording  no  answer  to  the 
liability  arising  from  the  breaches  of  duty  committed  by  Skillett 
as  collector  of  poor  rates. 

Judgment  affirmed. 

Attorney  for  plaintiffs :  A.  A.  WcUUr. 

Attorneys  for  defendants :  Walters  &  Oush. 
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May  13.  MILLS  v.  THE  MAYOR,  ALDERMEN,  AND  BURGESSES  OF 
-  COLCHESTER. 

Custom — Licence  to  Fish — Reasonable  Fee — Leffol  Origin, 

The  owsera  of  an  oyster  fishery  had,  since  the  reign  of  Elizabeth,  held  courts, 
and  granted,  for  a  reasonable  fee,  licences  to  fish,  to  all  persons  inhabiting  certain 
parishes  who  had  been  apprenticed  for  seven  years  to  a  duly  licensed  fishennan. 
Jn.  an  action  by  a  person  so  qualified  against  the  owners  of  the  fishery  for  not 
granting  him  a  licence  to  fish,  on  payment  of  the  usual  fee : — 

Eddf  that  as  every  act  of  fishing  had  been  by  licence,  there  had  been  no  enjoy- 
ment as  of  right  so  as  to  give  rise  to  a  custom. 

SenibUf  that  it  was  no  objection  to  the  custom,  if  otherwise  good,  that  the 
fee  alleged  to  have  been  paid  for  the  licences  was  not  a  fixed  fee,  but  a  fee  of  reason- 
able amount 

Bryant  v.  Foot  (Law  Rep.  2  Q.  B.  161)  and  Lawrence  v.  Hitch  (Law  Rep. 
2  Q.  B.  184,  n.)  questioned. 

This  was  an  action  by  an  oyster  dredger  against  the  corporation 
of  Colchester,  for  refusing  to  grant  him  a  licence  to  fish  on  pay- 
ment of  the  accustomed  fee. 

The  declaration  origiually  contained  two  counts,  founded  on 
31  Geo.  2,  c.  Ixxi,  which  were  held  bad  on  demurrer:  see  MiBs  y. 
Mayor  &c.  of  Colchester,  (1)  By  leave  of  the  Court,  and  in  con- 
sequence of  a  suggestion  then  thrown  out,  a  third  count  was  added, 
which  alleged  that  the  borough  of  Colchester  was,  and  from  time 
immemorial  had  been,  an  ancient  borough,  and  the  burgesses  thereof 
had  &om  time  immemorial  been  a  body  corporate,  being  the  defen- 
dants in  the  present  action ;  that  the  defendants  and  their  predeces- 
sors had,  from  time  whereof  the  memory  of  man  was  not  to  the  con- 
trary, been  seised  as  of  fee  in  an  oyster  fishery  in  the  river  C!olne 
and  the  creeks  and  branches  thereof,  and  the  said  fishery  had  been 
under  the  governance  of  the  defendants  and  their  predecessors ; 
that  during  the  time  aforesaid  there  had  always  been  within  the 
said  borough  of  Colchester  and  certain  parishes  adjoining  the  river — 
that  is  to  say,  the  parishes  of  Willenhoe,  East  Donyland,  Finjinghoe, 
Alresford,  Lingenhoe,  East  Mersea,  Brightlingsea,  and  St.  Osyth — 
divers  oyster  dredgermen  using  the  craft  and  occupation  of  oyster 
dredging ;  and  that,  from  time  whereof  the  memory  of  man  was 

(1)  17  0.  B.  (N.S.)  635. 
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not  to  the  contrary,  there  had  been,  and  was,  an  ancient  and  land-  ^  1867 
able  custom  nsed  within  the  said  boroagh  of  Golchesteif  and  the  ytivut 
said  parishes  that  the  defendants  and  their  predecessors  had  of  n^y^^^ 

right  in  every  year  holden  courts,  and  at  such  courts  granted  a         of 

licence  to  dredge  ojrsters  in  the  fishery  for  the  ensuing  oyster 
season,  according  to  the  rules  and  orders  from  time  to  time  made 
by  the  defendants  and  their  predecessors  for  the  goyemment  and 
regulation  of  the  fishery,  to  every  such  oyster  dredger  inha- 
biting the  borough  of  Colchester,  or  any  of  the  said  parishes, 
who  had  served  an  apprenticeship  of  seven  years  to  any  other 
oyster  dredger  so  licensed,  and  who  had  applied  for  the  said 
licence,  upon  payment  to  the  defendants  and  their  predecessors  of 
a  reasonable  fee  for  such  licence;  and  that  every  such  oyster 
dredger  so  qualified  had  of  right  been  used  to  demand  and  have 
the  same  of  the  defendants  and  their  predecessors  upon  payment 
of  such  reasonable  fee.  Averments  that  the  plaintiff  was  an  oyster 
dredger  so  qualified,  and  that  the  defendants  held  a  court  pursuant 
to  the  custom  on  the  29th  of  February,  1864,  for  the  purpose 
of  granting  licences,  and  at  such  court  did  grant  divers  licences 
pursuant  to  the  custom  to  dredge  and  take  oysters  in  the  fishery 
for  the  ensuing  oyster  season  to  divers  oyster  dredgers,  who 
were  entitled  to  and  applied  for  the  same,  on  payment  of  a  reason* 
able  fee,  pursuant  to  the  custom ;  that  the  plaintiff,  at  the  said 
court,  applied  for  and  demanded  of  the  defendants  a  licence  to 
dredge  oysters  upon  payment  to  the  defendants  of  a  reason- 
able sum,  and  tendered  the  same  to  the  defendants;  and  that 
all  conditions  precedent  had  been  performed:  yet  the  defen- 
dants made  default,  and  refused  to  grant  any  such  licence  to  the 
plaintiff. 

To  this  count  the  defendants  pleaded  several  pleas,  of  which 
the  only  one  now  in  question  was  a  traverse  of  the  customi  and 
they  also  demurred. 

The  case  was  tried  at  Chelmsford,  at  the  spring  assizes,  in  1865, 
when,  by  order  of  the  Court  and  consent  of  the  parties,  a  verdict 
was  entered  for  the  plaintiff,  subject  to  a  special  case. 

From  the  case,  which  set-out  at  length  the  evidence  taken  at 
the  trial,  including  a  large  number  of  voluminous  documents,  it 
appeared  that  the  defendants  and  their  predecessors  had  been,  from 
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18G7       time  immemorial^  the  owners  of  an  oyster  fishery  in  the  riyer  Colne. 

^„^,^      That  for  many  years  they  had  annually  held  conrts,  called  admi- 
''•         ralty  courts,  at  which  they  granted  a  licence  to  dredge  for  oysters 
or         to  any  dredgerman  applying  for  it,  who  belonged  to  one  of  eight 
parishes  which  adjoined  the  river,  and  who  had  been  apprenticed 
for  seven  years  to  a  duly  licensed  dredgerman,  on  payment  of 
21.  28.  for  four  dredges. 

The  first  admiralty  court,  of  which  any  record  was  to  be  found 
among  the  documents  of  the  corporation,  was  held  in  1644;  but^ 
previously  to  that^  law  hundred  courts  had  been  held,  at  which 
persons  appear  from  the  entries  to  have  been  amerced  in  various 
sums  for  ofiences  against  the  fishery.  There  was  no  entry,  in  any 
of  the  documents  of  the  corporation,  of  any  licence  having  been 
granted  previous  to  an  ordinance  of  the  9th  of  Elizabeth,  made  by 
the  bailiffs,  alderman,  and  common  council  of  the  borough,  by 
which  it  was  provided  that  no  person  should  dredge  for  oysters 
within  the  waters  of  the  liberty  of  the  town  of  Colchester,  without 
licence  from  the  bailiffs  of  the  town. 

The  earliest  instance  of  the  sum  of  lOs.  6^.,  or  any  other  sum, 
being  fixed  as  the  fee  for  a  licence  was  in  the  year  1709,  and  several 
instances  were  shewn  in  which  the  payments  for  licences  had  been 
lessened,  on  account  of  the  badness  of  the  season.  The  minutes  of 
an  admiralty  court,  otherwise  called  a  conservancy  court,  of  1707, 
contained  a  presentment  of  the  jury,  *'  that  no  licence  ought  to  be 
granted  to  any  person  whose  full  residence  and  settlement  should 
not  be  in  one  of  the  eight  parishes  aforesaid  as  usual  C*  no  earlier 
proof  was  adduced  of  the  right  being  confined  to  the  eight  parishes. 
It  was  admitted  that  the  plaintiff  was  a  duly  qualified  dredgerman, 
and  that  he  had  tendered  27.  28.,  demanded  a  licence,  and  been  re-* 
fused  it,  for  the  purpose  of  testing  the  validity  of  the  alleged  right. 
The  Court  were  to  be  at  liberty  to  draw  any  inferences  of  feet 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  have  granted  to  him  a  licence  to  dredge 
and  take  ojrsters  in  the  fishery,  upon  payment  of  21  28.,  either  as 
the  usual  and  accustomed  fee,  or  as  a  reasonable  fee  for  such 
licence. 

/.  Broum,  Q,0.  (P6noek,Q,C.,  with  him),  for  the  plaintiff.    Firsl^ 
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with  reference  to  the  facts^  the  evidence  ^ews  that  the  alleged        18G7 

custom  has  existed  for  many  years  pasty  and  its  existence  is  not       Milli,    ' 

disproved  by  the  earlier  documents ;  the  Court  is,  therefore,  bound   jj^yob  to 

to  presume  that  it  has  existed  from  time  immemorial :  Shepherd  v.  ^     ^^ 

Payne  (1) ;  Mdhamson  v.  O'Dea  (2) ;  JenJcins  v.  Harvey  (3) ;  The 

Duke  of  Beaufort  v.  Smith.  (4)    The  &ct  that  the  fee  has  not  been 

raised  tar  150  years,  shews  that  the  licence  was  obtained  as  of 

right.    [The  arguments  on  the  above  questions  of  fact  were  of 

great  length,  but  are  omitted,  being  immaterial  in  the  view  taken 

by  the  Court.]      Secondly,  on  the  question   of  law,  it  will  be 

said  that  a  profit  a  prendre   cannot  be  claimed  by  custom ; 

but   there  is  an  exception  when  a  consideration  such  as  a  fee 

is  given  for  the  profit  taken:    Tyson  v.  Smith  (5);  Borers  v. 

Brenton.  (6) 

It  will  be  said  that  the  body  of  claimants  is  too  indefinite, 
but  it  is  as  well  defined  as  it  was  in  either  of  the  two  last-men- 
tioned cases.  It  is  unnecessary  to  shew  the  origin  of  a  custom 
if  its  existence  during  the  whole  of  living  memory  is  shewn,  and  it 
can  have  had  a  legal  origin :  Lochwood  v.  Wood  (7) ;  Cocksedge  v. 
Fanehaw.  (8)  Here  the  custom  fulfils  all  the  necessary  requisites 
laid  down  by  Lord  Holt  in  Cudden  v.  Estwick.  (9)  "  A  reasonable 
fee  "  is  not  necessarily  bad  in  a  claim  by  custom :  Laybowm  v. 
Crisp  (10) ;  Shepherd  v.  Payne  (1) ;  and  here  the  fee  of  2h  2$. 
is  reasonable,  for  it  has  been  accepted  without  complaint  for  the 
last  150  years. 

Denman,  Q.O.  (Montoffue  Chambers,  Q.C.,  B.  R  Turner,  and 
PhUbrick,  with  him),  for  the  defendants.  The  ancient  documents 
shew  that  the  custom  at  any  rate  in  the  form  allied  cannot  have 
been  in  existence  at  their  date ;  but  that  the  practice  with  respect 
to  the  licences  to  fish  has  varied  from  time  to  time. 

The  ordinance  of  the  time  of  Queen  Elizabeth  was  the  origin  of 
the  custom  of  granting  licences,  and  the  origin  of  the  custom  being 

(1)  16  C.  B.  (N.S.)  132 ;  33  L.  J.  (6)  6  Ad.  &  E.  746 ;  9  Ad.  &  E.  406. 
(C.P.)  158.  (6)  10  Q.  B.  26  ;  17  L.  J.  (O.B.)  34. 

(2)  10  H,  L.  C.  698.  (7)  6  Q.  B.  50 ;  15  L.  J.  (Q.B.)  86, 

(3)  2  C.  M.  ft  R.  393 ;  1  G.  M.  &  B.  (8)  1  Dongl.  118. 
877.  (9)  6  Mod.  124. 

(4)  4  Ex.  450 ;  19  L.  J.  (Ex.)  97.  (10)  4  M.  &  W.  320. 
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shewiiy  the  piesamption  arising  from  its  existence  in  later  times  is 
rebutted,  as  was  the  case  in  Chureh  v.  Tame  (1)  in  this  court. 

The  case  of  SeUby  v.  Bdbinson  (2)  shews  that  a  custom  must  be 
alleged  with  all  its  particnlars,  and  there  are  several  points  in  which 
the  custom  as  alleged  here  is  clearly  not  supported  by  the  proof.  The 
rule  that,  if  a  custom  has  existed  for  sixty  years  a  judge  should  direct 
a  jury  that  they  must  find  it  is  an  immemorial  custom,  applies  only 
when  there  is  no  contrary  evidence :  Jenkins  v.  Harvey  (3),  as  ex- 
plained by  The  Master,  Pilots,  and  Seamen  o/Neweastk  v.  Bradley.  (4) 


(1)  This  was  an  action  of  trespass, 
brought  to  try  a  right  of  common 
claimed  by  the  defendant  over  a  piece 
of  land  called  Old  Oak  Common,  in  the 
parish  of  Ealing,  as  appurtenant  to  a 
farm  held  by  him.  The  case  was  tried  by 
Willes,  J.,  at  the  sittings  in  Middlesex 
after  Michaelmas  Term,  1862;  and  a 
special  case  was  stated,  setting  out 
the  evidence  given  at  the  trial,  for  the 
opinion  of  the  Court  on  the  questions 
both  of  fact  and  law.  From  the  evi- 
dence, it  appeared  that  the  defendant 
and  his  predecessors  in  estate  had,  for 
thirty  years  previously,  pastured  their 
cattle  on  the  land:  but  it  was  shewn 
on  behalf  of  the  plaintiff  that  all  the 
inhabitants  of  the  parish  of  Ealing 
hod  been  in  the  habit  of  turning 
animals  of  various  kinds  on  to  the  land, 
whether  they  were  possessed  of  any 
land  to  which  right  of  common  could 
be  attached  or  not;  that  the  land  had 
been  leased,  as  part  of  the  manor  of 
8utton  Court,  since  the  reign  of  Henry 
VIIL,  and  no  mention  appeared  in  any 
of  the  leases  or  other  documents  of  any 
rights  ^f  common  prior  to  1795;  that 
in  thut  year  an  act  was  passed  autho- 
rizing an  extension  of  the  Grand 
Junction  Canal  (36  Geo.  3,  c.  25, 
8.  6),  by  which  it  was  provided  that 
when  any  part  of  a  common  was  taken 
by  the  company  they  should  pay  com- 
pensation for  the  common  rights  to  the 
churchwardens  of  the  parish  in  which 


the  common  was  situated.  It  was 
also  proved  that  a  considerable  com- 
pensation had  been  paid  about  the  year 
1805,  under  this  section,  to  the  church- 
wardens of  the  parish  of  Ealing,  in 
respect  of  a  part  of  the  locus  in  quo 
which  had  been  taken  by  the  com- 
pany and  which  was  then  lying  waste, 
and  that  subsequently  to  that  time 
the  parish  had  demanded  and  re- 
ceived compensation  in  respect  of  com- 
mon rights  from  railway  companies  for 
other  parts  of  the  common. 

The  special  case  was  argued  in  Mi- 
chaelmas Term,  1865,  by  Manisty^Q.C, 
KempUuff  and  Bompas,  for  the  plain- 
tiff; and  Montague  Smith,  Q,C.j  Md- 
lish,  Q,C.,  and  Coxan,  for  the  defendant 
The  Court  (Erie,  C.J^  Willes,  By les,  and 
Keating,  JJ.)  held  that  the  exercise  of 
rights  of  common  by  other  persons  who 
could  not  have  had  such  rights  would  not 
have  prevented  the  thirty  years'  user 
by  the  defendant  from  being  sufficient 
evidence  of  his  right  by  prescription  at 
common  law ;  but  that  the  plaintiff  hav- 
ing shewn  that  the  user  originated  in 
consequence  of  the  passing  of  the  Grand 
Junction  Canal  Act,  the  presumption 
arising  from  the  subsequent  user  was 
rebutted,  and  they  gave  judgment  for 
the  plaintiff. 

(2)  2  T.  R.  768. 

(3)1C.M.&R.877;2C.M.&R.393. 

(4)  2  £.  &  B.  428  n ;  21  L.  J.  (Q.B.) 
196. 
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Even  if  a  payment  of  a  reasonable  fee  can  be  sustained  in  law,        1867 
the  eyidence  in  this  case  is  rather  of  a  fixed  fee  than  a  fee  of      hills 
reasonable  amount,  and  the  fee  of  21.  2s.,  if  a  fixed  fee,  would   ^g^^ok  fta 
be  rank.    Shepherd  v.  Payne  (1)  is  not  in  pointy  because  that  was  fw^L—^ 
an  action  for  fees  for  work  done,  and  it  was  held  that  a  continuous 
office  implied  an  officer  who  must  haye  reasonable  remuneration 
for  his  work.    In  The  Duke  of  Beaufort  y.  Smith  (2),  there  was 
eyidence  of  a  uniform  payment  since  the  time  of  Henry  YIII.,  and 
only  some  conflicting  eyidence  as  to  some  slight  irregularities 
occurring  from  time  to  time,  which  the  Court  held  were  uninten- 
tional,  and  did  not  disprove  the  custom. 

Even  if  the  custom  were  proved,  it  is  bad  in  law.  First,  this  is 
a  profit  a  prendre  which  cannot  be  claimed  by  custom :  Uoi/d  v. 
Jones  (3) ;  Wickham  v.  Hawker  (4) ;  Baee  v.  Ward  (5),  in  which 
it  was  held  that  a  right  to  take  water  was  only  an  easement,  and  not 
a  profit  a  prendre.  In  Blund  v.  Liptcomlbe^  given  in  a  note  to«that 
case  (6),  it  was  held  that  a  custom  to  angle  for,  catch,  and  carry 
away  fish  was  bad.  It  is  said  t^at  Tyson  v.  Smith  (7)  is  an  authority 
to  shew  that  the  fact  of  the  payment  makes  the  custom  good. 

[WiLLES,  J.  That  was  not  really  a  profit  a  prendre^  and  it 
amounts,  therefore,  only  to  a  dictum.} 

In  Rogers  v.  Brenion  (8),  the  custom  was  decided  to  be  un- 
reasonable on  another  ground.  That  case  was  decided  on  the 
stannary  rules,  which  are  part  of  the  law  of  England,  and  was  not^ 
therefore,  the  ordinary  case  of  a  custom :  per  Wilde,  C.  J.,  in  Lloyd 
v.  Jones  (9) :  and  it  was  further  distinguishable  on  the  ground  that 
it  was  only  if  the  lord  did  not  choose  to  work  the  mine  that  the  tin 
bounders  could  claim  to  do  so.  The  case  of  Duke  of  FaimotUh  v. 
Alderson,  reported  in  Smirke's  edition  of  Vice  v.  Thomas^  p.  39, 
shews  that  the  tin  bounders  have  an  interest  in  the  mine,  and 
not  a  mere  easement   Constable  v.  Nicholson  (10)  must  be  held  to 

(1)  12  C.  B.  (N.  S.)  433 ;  31  L.  J.    (6)  4  E.  &  R  713  n. 

(C.P.)  297  ;  16  C.  B.  (N.S.)  132 ;  33    (7)  6  A.  &  E.  745 ;  9  A.  &  B.  406. 
L.  J.  (CP.)  158.  (8)  10  0.  B.  26 ;  17  L.  J.  (Q.B.)  34. 

(2)  4  Ex.  460;  19  L.  J.  (Ex.)  97.     (9)  6  C.  B.  at  p.  88. 

(3)  6  0.  B.  81 ;  17  L.  J.  (CP.)  206.    (10)  14  C.  B.  (N.8.)  230 ;  32  L.  J. 
(4)7M.&W.  63.  (C.P.)240. 

(5)  4  E.&  B.702;  26  L.  J.  (Q.B.)  133. 
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1867        have  finally  decided  that  a  claim  of  a  profit  a  prendre  in  alieno 

Ubih       solo  is  bad^  and  is  distinctly  in  point ;  and  in  Attorney  Oeneral  t. 

Matob  fto.  ^<x(hiM  {\)y  the  cases  are  elaborately  discussed  by  Byles,  J.^  and 

CoLcmonB.  ^^^  ^™®  ^^^  ^^  down. 

The  existence  of  licences  in  this  claim  distingoishes  it  from  all 
others,  and  shews  that  the  acts  of  user  were  not  as  of  right.  The 
custom  as  laid  down  would  exclude,  too,  the  owners  of  the  fishery 
themselves.  All  the  requisites  of  a  custom  are  given  in  Broom's 
Commentaries,  pp.  1 — 24,  and  not  one  of  them  is  fulfilled  in  the 
present  case. 

Brown,  Q.0,,  in  reply.  The  substance  here  is,  the  right  to 
take  the  fish  on  payment  of  a  given  sum,  and  the  licence  is  a 
mere  matter  of  form.  In  some  manors  there  is  a  custom  for  the 
lord  to  grant  licences  to  leases.  So  by  custom  the  lord  is  bound  to 
admit  customary  tenants,  when  entitled  under  a  proper  surrender. 
Similar  customs  also  exbt  all  along  the  coast,  and  differ  very 
widely  from  a  bare  custom  to  take  a  profit  a  prendre,  because  the 
profit  cannot  be  enjoyed  unless  the  person  claiming  it  expends 
much  time  and  labour  in  preparation.  It  fulfils  the  three 
requisites  menti(»ied  in  Oudden  v.  Estwiek  (2) :  first,  the  owners 
receive  the  benefit  of  the  payments  made  for  the  licences,  and  the 
keeping  up  of  the  fishery ;  secondly,  the  dredgers  are  at  the  charge 
of  those  payments,  and  also  at  the  expense  of  keeping  up  the 
fishery ;  thirdly,  there  is  a  reasonable  origin,  because  the  corpora- 
tion could  not  avail  themselves  of  the  fishery  so  well  in  any  other 
way.  This  claim  could  not  be  made  by  prescription,  as  attached 
to  a  house  or  lands,  and  so  may  be  made  by  custom  from  the 
necessity  of  the  case :  Bogers  v.  Brenton.  (3)  If  the  lord  of  a 
manor  had  a  fishery,  the  tenants  might  clearly  claim  a  right  to 
fish  by  custom,  and  this  is  a  very  similar  case,  and  the  claimants 
appear  to  own  a  kind  of  suit  and  service  to  the  admiralty  courts. 
Bogers  v.  Brenton  (3)  does  not  stand  alone,  but  all  the  cases  are  col- 
lected there,  amongst  them  Arhright  v.  CantreU  (4),  which  related 
to  mining,  in  Derbyshire.    The  case  of  Bryant  v.  Foot  (5)  was 

(1)  4  K.  &  J.  679 ;  27  LJ.  (Ch.)761.  (4)  7  A.  &  E.  565. 

(2)  6  Mod.  124.  (5)  Law  Rep.  2  Q.  B.  161. 

(3)  10  Q.  B.  2G ;  17  L.  J.  (Q.B.)  34. 
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only  decided  on  the  gronnd  that  the  amount  of  the  fee  was  rank,        1867 
and  there  is  no  reason  to  say  that  the  fee  here  is  so.  Milu 

Owr.  adv.  vuU.       Matob  Ao. 

OF 

May  13.    The  judgment  of  the  Court  (Willes,  Keating,  and  ^^<»^™'™- 
Montague  Smith,  JJ.),  prepared  by  Willes,  J.,  was  read  by 

Montagus  Smith,  J.  This  case  was  ably  argued  in  last  Hilary 
Term  before  Keating  and  Montague  Smith,  JJ.,  and  myself,  when 
we  took  time  to  consider. 

It  was  an  action  brought  by  an  oyster  dredger  against  the  cop> 
poration  of  Colchester,  to  recover  damages  and  a  mandamus  on 
the  occasion  of  their  refusal  to  grant  him  a  licence  to  fish  for 
oysters  in  an  ancient  oyster  fishery  in  the  rirer  Colne,  pursuant  to 
an  alleged  immemorial  custom  used  within  the  borough  of  Col- 
chester and  certain  parishes  adjoining  to  the  river,  viz.  that  the 
defendants  and  their  predecessors  have  of  right  in  every  year 
holden  courts,  and  at  such  courts  granted  a  licence  to  dredge 
oysters  in  the  said  fishery  for  the  ensuing  oyster  season,  according 
to  the  rules  and  orders  from  time  to  time  made  by  the  defendants 
and  their  predecessors  for  the  government  and  regulation  of  the 
said  fishery,  to  every  such  oyster  dredger  inhabiting  the  said 
borough  of  Colchester,  or  any  of  the  parishes,  who  had  served  an 
apprenticeship  of  seven  years  to  any  other  oyster  dredger  so 
licensed,  and  who  hath  applied  for  the  said  licence,  upon  payment 
to  the  defendants  and  their  said  predecessors  of  a  reasonable  fee 
for  every  such  licence,  and  that  every  such  oyster  dredger,  so 
qualified  as  aforesaid,  hath  of  right  been  used  to  demand  and 
have  the  same  of  the  defendants  and  their  predecessors  upon  pay- 
ment of  such  reasonable  fee. 

The  question  turned  upon,  first,  the  proof  of  the  custom,  and 
secondly,  its  validity  if  proved.  In  the  view  we  take  of  the  case 
the  two  questions  are  inextricably  connected,  because  there  is  no 
proof  of  the  actual  existence  of  the  practice  alleged  to  be  binding 
earlier  than  the  reign  of  Anne,  and  unless  it  could  have  had  a  legal 
origin,  there  is  no  reason  why  we  should  refer  it  by  inference  to 
that  more  remote  period  from  which,  probably  because  of  the 
public  convenience  in  preventing  the  accumulation  of  abnormal 
burthens  and  the  growth  of  novel  ones,  it  is  still  thought  expedient 
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1867       that  customary  claims  by  or  against  the  inhabitants  of  a  district 
i^taxs      should  be  capable  of  having  come  down. 
Mayor  &o        Many  objections  to  the  custom  were  offered,  more  or  less  for- 
or         midable,  the  most  striking  of  which  are  as  follows : — 

First  objection,  that  the  claim  is  to  a  profit  to  be  taken  firom  the 
land  of  another,  which  ordinarily  cannot  spring  from  custom, 
because  of  the  tendency  of  such  a  claim,  if  enjoyed  by  large  num- 
bers of  persons,  to  exhaust  the  profit  of  the  land,  and  leave  nothing 
for  the  owner,  which  is  deemed  unreasonable,  whereas  a  custom  to 
be  valid  must  be  reasonable. 

To  this  objection  it  was  answered  that  although  a  general  custom 
to  fish  without  payment  would  be  void,  yet  this  case  is  distin- 
guished by  the  payment  for  the  licence,  which  might,  in  favour  of 
ancient  enjoyment,  be  deemed  a  sufiicient  restriction  on  the  one 
hand,  and  satisfaction  or  return  for  the  profit  taken  on  the  other, 
to  make  the  custom  reasonable,  according  to  the  doctrine  of  the 
Exchequer  Chamber  in  Tyaan  v.  Smith.  (1) 

Secondly,  however,  it  was  objected  that,  looking  to  the  pleadings, 
the  sum  payable  for  the  licence  was  not  alleged  to  be  a  fixed,  but 
only  a  reasonable  compensation,  which  must  necessarily  vary  from 
time  to  time,  and  so  that  the  custom  was  void  from  uncertainty ; 
or  that,  looking  to  the  evidence  as  to  payment  of  a  fixed  sum  in 
connection  with  the  change  in  the  value  of  money  during  the 
period  over  which  the  payment  ran,  the  custom  must  be  unreason- 
able  or  impossible.  This  argument  is  founded  upon  a  supposed 
difiiculty  in  sustaining  a  custom  for  a  reasonable  payment^  not 
being  a  fixed  and  arbitrary  sum,  but  capable  of  varying  in  nominal 
amount  with  the  value  of  money  from  time  to  time,  and  derives 
considerable  authority  from  the  judgment  of  the  majority  of  the 
Court  of  Queen's  Bench  (Cockbum,  C. J.,  Mellor,  and  Lush,  JJ.)  in 
the  late  cases  of  Bryant  v.  Foot  (2),  and  Lat/Drence  v.  Hiteh  (3), 
where  the  learned  judges  dissented  from  what  they  considered  to 
be  a  novel  assumption  of  this  Court  in  the  judgment  in  Shepherd 
V.  Payne  (4),  that  a  customary  fee  need  not  be  of  an  amount  fixed 
before  legal  memory,  but  may  be  of  reasonable  amount^  like  a  toll. 

(1)  9  Ad.  &  E.  406.  (4)  12  C.  B.  (N.  S.)  433 ;  31  L.  J. 

(2)  Law  Rep.  2  Q.  B.  161.         (C.P.)  297 ;  16  C.  B.  (N.S.)  132 ;  33 

(3)  Law  Rep.  2  Q.  R  184  n.        L.  J.  (C.P.)  168. 
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It  is  observable,  however,  that  Bramwell,  B.,  in  the  Exchequer  iser 
Chamber  (1),  and  the  dissentient  judge,  Blackburn,  J.,  in  the  Queen's  hillb 
Bench  (2),  adopted  the  opinion  of  this  Court,  and  further,  that  the  ^^yoi  Aa 
attention  of  the  majority  of  the  Court  of  Queen's  Bench  does  not 
appear  to  have  been  directed  to  the  authorities  which  sustain 
customary  or  presoriptiye  claims  for  reasonable  amounts,  such  as 
1  Blackstone's  Commentaries,  78,  where  the  nature  of  a  valid 
castom  in  respect  of  certainty  is  explained ;  nor  to  the  authorities, 
such  as  Com.  Dig.  tit.  Toll  (E),  Drake  v.  Wigleawarth  (3),  and 
Gard  v.  CaUard  (4),  which  shew  that  toll  of  a  reasonable  amount 
may  be  claimed  by  grant,  or  by  prescription,  which  stands  upon 
the  same  footing  as  custom ;  nor  to  the  opinion  of  Lord  Holt  in 
BaMard  v.  Oerard  (5),  who  seems  to  have  taken  for  granted  that 
there  may  be  a  reasonable  fee  annexed  to  an  ancient  office  (which 
fee,  as  Blackburn,  J.,  said  in  Bryant  v.  Foot  (6),  may  in  process  of 
tune  have  become  taxed  at  a  given  sum ;  nor  to  the  circumstance 
that  fees  to  the  church  were  not  fixed  in  ancient  times  (see  judg- 
ment in  Fuller  v.  Say)  (7) ;  nor  to  Layhourn  v.  Crisp  (8),2where  a 
custom  to  have  the  exclusive  right  of  unloading  oysters  in  the 
port  of  London,  and  to  receive  a  reasonable  sum  for  so  doing,  was 
upheld  at  a  trial  at  bar ;  nor,  in  short,  to  any  of  the  authorities  for 
applying  the  £&miliar  principle,  id  certum  est  quod  certum  reddi 
potest*  to  the  maintenance  of  a  custom,  which  principle  was  acted 
upon,  though  it  was  not  thought  necessary  to  recite  it,  in  Shepherd 
v.  Payne  (9) ;  and  the  reason  of  the  thing  is,  as  we  conceive,  in  accor- 
dance with  the  authorities.  Thus,  a  custom  to  pay  such  or  such  a  mea- 
sure of  com  would  be  good,  and  therefore  a  custom  to  pay  in  money 
the  value  of  that  measure  of  com  must  be  good ;  and  if  to  pay  the 
value  of  a  measure  of  com,  why  not  to  pay  the  value  of  any  other  com- 
modity or  advantage  capable  of  estimation.  We  cannot,  therefore,  as 
at  present  advised,  decide  against  the  custom  upon  this  ground. 
Thirdly,  it  was  objected  that  the  alleged  claim  was  suicidal  in 

(1)  In  Sh^fterd  ▼.  Payne,  16  0.  B.  (6)  Oa.  temp.  Holt,  596. 
(K.S.)  at  p.  136 ;  83  L.  J.  (C.P.)  at  p.  (6)  Law  Rep.  2  Q.  R  161, 174. 
161.  (7)  WUles,  at  p.  631,  n. 

(2)  In  Bryant  v.  Foot,  Law  Eep.  (8)  4  M.  &  W.  320. 
2  Q.  B.  at  p.  173.  (9)  12  C.  B.  (N.  S.)  433 ;  31  L.  J. 

(3)  Willes,  654.  (C.P.)  297. 
(4)61^48.69. 
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1807       this,  that  it  admits  the  property  in  the  fishery  to  be  in  the  corpo- 
Mills       ration,  and  insists,  not  upon  a  right  to  fish  paying  the  customary 
Mayor  Aa    ^^»  ^  ^  ^®  ^^*^  ^^  *^^  ^^*  upon  a  right  to  obtain  leave  and 
J^         license  to  fish  upon  making  such  payment. 

It  was  said  to  follow  that  the  claim  admits  the  power  of  the 
corporation  to  refuse  leaye,  and,  by  refusing  it»  to  hinder  the  fisher- 
man from  fishing.    In  other  words,  the  claim  admits  that  the 
licence  is  necessary,  and  the  plaintiff  is  in  this  dilemma^  that 
either  the  licence  is  unnecessary  to  perfect  his  right,  in  which  case 
he  can  have  no  cause  of  action  for  refusing  to  grant  it>  or  if  he 
cannot  lawfully  fish  without  it,  then  his  claim  is  a  precarious  one, 
and  therefore  not  as  of  rights  because  it  is  founded  upon  a  long 
series  of  acts,  each  of  which  amounts  to  nothing  more  than  a  right 
to  be  permitted  to  fish  granted  by  the  owner  of  the  fishery  upon 
compliance  with  certain  conditions,  and  every  act  of  fishing  was 
therefore  an  enjoyment  by  the  leave  and  license  of  the  corporation, 
and  the  system  adopted,  however  orderly  and  long  continued,  was 
a  system  assented  to  by  the  corporation  for  the  more  convenient 
farming  of  their  own  fishery  by  persons  fishing  from  time  to  time 
by  their  leave,  and  of  which  those  who  from  time  to  time  reaped 
the  benefit  did  so  by  the  leave,  and,  as  a  consequence,  at  the  will 
and  pleasure  of  the  owners.    To  found  a  right  upon  enjoyment  of 
this  description  was  argued,  and  we  think  successfully,  to  be  at 
variance  with  first  principles.    Eqnally  in  the  case  of  custom  as  in 
that  of  prescription,  long  enjoyments  in  order  to  establish  a  right 
must  have  been  as  of  right,  and  therefore  neither  by  violence  nor 
by  stealth,  nor  by  leave  asked  from  time  to  time ;  and  of  the  latter 
character  was  the  enjoyment  relied  upon  in  this  case. 

It  was  insisted  for  the  plaintiff  that  the  custom  in  this  respect 
resembled  that  of  admittance  to  a  copyhold,  which  is  compulsory 
on  the  lord.  In  that  case,  however,  though  the  freehold  is  the 
lord's  the  usufruct  is  the  tenant's,  and  the  custom  only  determines 
the  extent  of  the  enjoyment  of  the  latter.  The  conveyance, 
though  in  form  by  surrender  and  admittance,  takes  effect  out  of 
the  interest  of  the  tenant,  not  out  of  that  of  the  lord.  The  lord  is 
bound  by  the  custom  to  perfect  by  formed  proof  on  the  roll  of  which 
he,  by  an  incident  of  the  tenure,  is  the  keeper,  that  which  in  sub- 
stance has  been  perfected  by  the  act  of  the  parties,  and  his  refasal 
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to  admit  is  an  obstruction  of  the  complete  transfer  from  the  tenant       1867 
to  the  purchaser,  not  a  refusal  to  allow  of  the  enjoyment  of  what       Mills 
is  the  lord's  own.    Ajid  this  is  not  all,  because  in  cases  where    matob  &o. 
application  has  been  made,  not  for  admittance,  but  for  a  licence  to         ^' 
lease,  upon  the  ground  c^  custom  that  the  lord  should,  under 
particular  circumstances,  grant  such  licence,  the  Court  of  Queen's 
Bench  has  refused  to  interfere  by  mandamus :  Beg.  v.  Hah.  (1) 
That  sort  of  custom,  imposing  incidents  and  creating  rights  in 
respect  of  admitted  tenure,  therefore,  furnishes  no  analogy  fayour- 
able  to  the  plaintifil 

We  are  well  convinced  of  the  convenience  and  the  justice  of 
upholding  ancient  custom  when  it  could  have  had  a  legal  origin. 
We  are  awai-e  that  where  such  origin  can  be  assigned  it  is  not  for 
us  to  argue  upon  the  particular  reasons  for  the  custom,  which, 
however,  it  would  not  be  difficult  to  find,  so  far  as  the  present  case 
goes,  in  the  expediency  of  conciliating  the  inhabitants  of  the  river's 
banks,  and  the  convenience  of  working  the  fishery  by  their  hands 
and  watching  it  by  their  eyes,  reasons  which  we  hope  may  lead 
to  some  settlement  of  this  matter  by  act  of  parliament. 

But,  so  far  as  our  judgment  in  point  of  law  is  concerned,  being 
satisfied  that  the  evidence  of  the  claim  has  failed  in  the  particular 
already  pointed  out,  we  must  give  judgment  for  the  defendants. 

Judgment  for  (he  defendants. 

Attorneys  for  plaintiff:  N.  C.  dt  C.  MUne^for  Smythies,  Ooody, 
&  Son,  Colehester. 

Attorneys  for  defendants:  Kingsford  &  Dorman,  for  Turner 
&  Dean,  Colchester. 

(1)  9  Ad.  &  E.  339. 
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BUTTY  V.  BBNTHALL. 
1867 
AprU  27.      Bankruptcy  Ad,  1861  (24  &  25  Vict,  c,  134),  a.  lQ2—C{mpo8iiion  Beed^lkhtor 

Q^fjl  Creditor — Anent  qf  Creditors  "before  Pr^paraUon  tf  Deed — Power  <f 

Attorney — SUimp^ 

The  assent  of  creditoTB  to  a  deed  under  s.  192  of  the  Bankraptcy  Act,  1861, 
may  be  given  before  the  deed  is  executed  or  even  prepared ;  all  that  is  neoessaxy 
is  that  the  deed  when  drawn  up  should  substantiaUy  correspond  with  the  terms  of 
the  deed  specified  in  the  assent. 

The  assent  is  not  rendered  iuTalid  by  the  mere  &ct  that  the  document  contain- 
ing it  also  professes  to  impower  a  third'  person  to  execute  the  deed  (or  the  creditor, 
and  is  not  stamped  as  a  power  of  attorney, — ^following  McUheson  y.  J2os8  (2 
H.L.  0.286). 

The  defendant  pleaded  to  a  declaration  upon  the  common  oonnts 
a  deed  of  composition  entered  into  between  himself  and  his  creditors 
under  s.  192  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict  c.  134), 
by  which  he  covenanted  to  pay  them  a  composition  of  28.  in  the 
pound  upon  the  amount  of  their  respective  debts,  by  two  equal 
instalments,  at  three  and  six  months  after  registration ;  the  deed 
to  be  Yoid  unless  executed  or  assented  to  by  the  required  majority 
within  twenty-eight  days  from  its  execution  by  the  defendant,  and 
registered,  and  it  contained  a  covenant  which  in  substance  amounted 
to  a  conditional  covenant  by  the  creditors  not  to  sue,  and  a  proviso 
that  securities  held  by  creditors  should  not  be  prejudiced,  but  that 
the  composition  should  be  paid  only  upon  the  amount  of  the 
respective  debts  after  deducting  the  value  of  the  securities. 

At  the  trial  before  Willes,  J.,  at  the  first  sitting  at  Westminster 
in  Easter  Term,  in  order  to  shew  that  the  deed  had  been  executed 
or  assented  to  by  the  required  number  of  creditors,  the  defendant 
offered  in  evidence  documents  in  the  following  form,  signed 
respectively  by  creditors : — 

*'  I,  the  undersigned,  creditor  of  H.  BenthaU,  of  &c.,  do  hereby 
assent  to  and  approve  of  a  certain  deed  of  composition  and  release 
made,  or  intended  to  he  made,  between  the  said  H.  BenthaU  of  the 
one  part,  and  the  creditors  of  the  said  H.  Benthall  of  the  other 
part,  by  which  the  debtor  covenants  to  pay  a  composition  of  28.  in 
the  pound,  by  two  equal  instalments  of  l8.  each,  at  three  and  six 
calendar  months  after  the  registration  of  the  said  deed :  and  I 
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hereby  authorize  E.  Ellis,  of  &c.,  aa  my  attorney,  and  in  my       1867 
name  and  on  my  behalf  to  sign,  seal,  and  deliver  the  said  deed.      Butty 
Ab  witness,  &c."  B«i,^i*u. 

It  was  objected,  on  behalf  of  the  plaintiff,  a  non-assenting 
creditor,  that  this  docoment  amounted  to  a  power  of  attorney,  and 
should  have  been  stamped  as  such :  but  the  learned  judge,  on  the 
authority  of  Maiheson  v.  Boss  (1),  ruled  that  the  assent  might  be 
looked  at,  and  the  rest  rejected. 

It  also  appeared  that  the  deed  was  not  in  existence  at  the  time 
the  assents  were  signed,  and  it  was  argued  for  the  plaintiff  that 
the  assQuts  were  on  this  account  ineffectual,  and  also  that  the  terms 
of  the  assent  were  too  vague  and  indefinite. 

These  objections  were  overruled,  and  a  verdict  was  taken  for 
the  defendant^  leave  being  reserved  to  the  plaintiff  to  move  to 
enter  a  verdict  for  the  sum  claimed,  if  the  Court  should  be  of 
opinion  that  any  of  these  objections  ought  to  prevaiL 

Lopes  moved  accordingly.  Assuming  the  case  of  Matheson  v. 
Boss  (1)  to  be  an  answer  to  the  first  objection,  an  assent,  to  be 
availing,  must  be  an  assent  to  a  deed  which  has  been  executed  by 
the  debtor  and  at  least  some  of  his  creditors,  or  at  all  events  to 
one  which  is  in  existence  at  the  time.  The  192nd  section  speaks 
of  ^  a  deed  or  instrument  made  or  entered  into  between  a  debtor 
and  his  creditors,  or  any  of  them ;"  and  one  of  the  conditions  of 
its  validity  is,  that  f^a  majority  in  number  representing  three- 
fourths  in  value  of  the  creditors  of  such  debtor  whose  debts  shall 
respectively  amount  to  lOZ.  and  upwards,  shall,  before  or  after  the 
execution  thereof  by  the  debtor,' in  writing  assent  to  or  approve  of 
aueh  deed  or  instrument."  Then,  the  assent  in  question  is  too 
vague  and  indefinite :  it  refers  to  no  particular  deed.  The  point 
arose  before  Mr.  Commissioner  Hill  at  Bristol  in  a  case  of  Ex  parte 
Williams  (2),  where  that  learned  commissioner  held  that  an  assent 
not  referring  to  any  particular  deed,  by  date  or  otherwise,  and  in 
terms  so  vague  as  to  leave  the  choice  of  the  deed  substantially  to 
the  debtor,  was  not  a  sufficient  compliance  with  the  statute.  The 
assent  there, — ^which  was  addressed  to  one  J.  B.,  an  accountant^ — 
was  as  follows : — ^"'I  hereby  assent  to  a  deed  of  assignment  and 

(1)  2  H.  L.  0.  286.  (2)  16  L.  T.  (N,S.)  45L 

2  T  2  2 
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1867  oonveyance  to  be  executed  by  Mr.  J.  E.  W^  of  &&,  forthwith,  to 
B^irT  ~  Mr-  T.  A.  and  Mr.  W.  G.,  and  authorize  you  to  execute  the  same 
Behtoall.  ^^  °^y  behalf  in  respect  of  my  debt  or  claim  of  — V*  The  learned 
commissioner  said :  ^  The  deed  executed  happens  to  be  an  assign- 
ment of  the  debtor's  whole  property;  but  the  assent  would  be 
equally  applicable  to  a  deed  assigning  only  a  part.  Again,  the 
deed  contains  a  diause  of  release  to  the  debtor;  but  there  is  no 
authority  in  the  form  of  assent  authorizing  the  deed  to  be  so  drawn 
as  to  extinguish  the  debt.  A  creditor  in  assenting  does  not  deal 
merely  with  his  own  interests.  The  legislature  has  intrusted  the 
interests  of  all  creditors  for  less  than  102.  to  the  creditors  fpr  larger 
amounts :  and  the  interests  of  the  107.  creditors  themselyes  are 
intrusted  to  a  majority  in  number  and  three-fourths  in  yalue,  but 
in  nowise  to  the  debtor.  If,  therefore,  the  form  of  assent  be  so 
vague  as  to  leave  the  choice  of  the  deed  substantially  to  the 
debtor  himself,  I  cannot  but  think  that  the  intentions  of  the 
legislature  are  violated." 

[BoviLL,  C  J.  Does  not  the  assent  here  point  to  a  specific  deed 
of  composition,  under  which  the  creditors  are  to  receive  2s.  in  the 
pound  on  their  respective  debts,  by  two  instalments  of  Is.  each, 
with  a  covenant  not  to  sue,  which  in  substance  amounts  to  a 
release  ?] 

The  deed  is  only  to  become  a  valid  deed  when  executed  by  a 
majority ;  but  here  there  was  no  evidence  that  any  of  the  creditors 
had  executed  the  deed. 

[BoviLL,  C.J.    Was  this  point  taken  at  the  trial  ?] 

Kot  in  this  precise  form. 

BoviLL,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in 
this  case.  The  stamp  objection  is  disposed  of  by  the  case  of 
Matheson  v.  Boss.  (1)  Then  it  is  said  that  the  consents  were  too 
vague  and  indefinite,  and  we  are  referred  to  a  learned  opinion  ex- 
pressed by  Mr.  Commissioner  Hill  in  a  case  of  Ex  parte  Williams.  (2) 
But  it  is  .enough  to  say  that  the  present  case  is  distinguishable 
from  that ;  for,  here  the  assent  is  sufficiently  definite,  and  the  deed 
is  in  precise  conformity  with  it.  The  objection  that  the  deed  was 
not  proved  to  have  been  executed  at  the  time  the  assents  were 

(1)  2  H.  L.  C.  286.  (2)  15  L.  T.  (N.S.)  461. 


V, 

Benthall. 
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given,  is  disposed  of  by  the  admission  of  Mr.  Lopes  that  the  point  iser 
was  not  taken  at  the  triaL  The  only  remaining  question  is,  whether  Buttt 
it  is  necessary  that  the  deed  should  be  actually  in  existence  at  the 
time  the  assents  are  signed.  The  statute  provides  that  the  assent 
may  be  given  "  before  or  after  the  execution  of  the  deed  by  the 
debtor."  The  invariable  practice,  I  believe,  is,  that  the  deed  is 
executed  by  the  debtor  before  its  execution  by  any  of  the  creditors. 
All  that  is  necessary  is,  that  the  deed  shall  substantially  correspond 
with  the  assent.  The  mere  existence  of  the  parchment  unexecuted 
would  amount  to  nothing.  I  think  the  assents  here  were  suffi- 
cient and  well  proved,  and  therefore  that  the  verdict  for  the 
defendant  should  stand. 

Btlbs,  J.  I  am  of  the  same  opinion ;  and  I  only  desire  to 
remark  upon  the  question  as  to  the  absence  of  a  stamp,  that  the 
31st  section  of  the  Common  Law  Procedure  Act,  1854  (1),  ex- 
pressly provides  that  ''no  new  trial  shall  be  granted  by  reason  of 
the  ruling  of  any  judge  that  the  stamp  upon  any  document  is  8u£El* 
cient,  or  that  the  document  does  not  require  a  stamp;"  and  that 
this  Court,  in  Siordel  v.  Kuczynski  (2),  held  that  such  a  question  is 
to  be  decided  by  the  judge,  and  cannot  properly  be  reserved  for 
the  opinion  of  the  Court 

Keatikg,  J.,  concurred. 

MoirrAGXTE  Smith,  J.  I  also  am  of  opinion  that  the  execution 
or  existence  of  the  deed  at  the  time  the  assents  are  given  is  not 
essentiaL  The  192nd  section  provides  that  the  de^  shall  be 
binding  provided  certain  conditions  are  observed.  One  of  those 
conditions  is,  that  a  majority  in  number  representing  three<fourths 
in  value  of  the  creditors  whose  debts  shall  amount  to  101.  and  up- 
wards shall,  lefore  or  after  the  execution  thereof  by  the  debtor,  in 
writing  assent  to  or  approve  of  such  deed.  What  the  legislature 
contemplated  was  the  approval  of  the  proposed  arrangement  by 
the  creditors.  Most  likely  it  was  supposed  that  there  would  be  a 
meeting  of  the  creditors  and  their  approval  obtained  before  the 
serious  step  of  executing  a  deed  by  the  debtor  was  taken.    Another 

(1)  17  &  18  7ict.  c.  126.  (2)  17  a  B.  261 ;  26  t.  J.  (O.P.)  2. 
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1867       condition  is,  that^  if  a  trustee  be  appointed,  the  deed  shall  be  exe- 
Runr      cuted  by  him.    It  may  be  important  to  have  the  assents  before 

BramBALL.    ®^^^  *  ^^^  *®  *^*  ^  executed. 

Bute  refused. 

Attorneys  for  plaintiff:  Eueon  &  Parker. 


May  13.  BAKER  v.  PAINTEB. 

Bankrujpioy  Act,  1861  (24  <fe  25  Viet,  c  134), «.  192— i?e«i  </  Composiiion— 
Proviso  that  Deed  thaU  he  at  an  End  if  Compoeition  not  paid  when  du^^ 
Debtor,  and  Creditor — Execution  under  fi.  fa. 

On  the  20tli  of  October,  1866,  the  defendant  executed  a  deed  of  composition 
tinder  a.  192  of  the  Bankraptcy  Act,  1861,  by  which,  in  consideiation  of  her 
covenant  to  pay  her  creditora  a  composition  of  5s.  in  the  pound  by  two  instal- 
ments of  2b,  6d.  each,  at  three  and  six  months  respectiyely  fiom  the  date  of 
the  deed,  the  creditors  oovenanted  that,  if  the  instalments  were  duly  paid  they 
would  accept  the  composition  in  satisfaction  of  their  respectiye  debts,  and  that 
the  deed  should  be  an  absolute  release  to  the  defendant  therefrom ;  proviso,  that, 
tinless  and  until  the  instalments  of  the  composition,  or  some  or  one  of  them, 
lihould  beeome  payable  and  should  not  be  paid  within  three  days  after  demand, 
the  creditors  should  not  sue,  &&,  in  respect  of  their  debts ;  and  a  further  proviso, 
that,  in  case  the  instalments,  or  any  of  them,  should  not  be  duly  paid  when  due, 
the  deed  and  the  release  therein  contained  should  be  at  an  end. 

The  deed  was  executed  or  assented  to  by  the  required  number  and  value  of  cre- 
ditors, and  was  duly  registered  and  gazetted,  and  a  certificate  of  registration  was 
given  to  the  defendant. 

On  the  28th  of  February,  1867  (the  first  instalment,  payable  on  the  20th  of 
January,  not  having  been  paid  or  tendered),  the  sheriff  seized  the  defendant's  goods 
under  a  ^,  fa.  at  the  suit  of  the  plaintiff,  a  non-assenting  creditor  :— 

Held,  that  the  deed  being  by  force  of  the  last  proviso  absolutely  void,  the  certi- 
ficate of  registration  was  no  bar  to  the  plaintiff's  execution. 

Ok  the  20th  of  October,  1866,  after  the  commencement  of  this 
action,  the  defendant  executed  a  deed  of  composition  of  that  date 
under  s.  192  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict,  c  184), 
made  between  the  defendant  of  the  first  part,  a  surety  of  the 
second  part,  and  the  severed  creditors  of  the  defendant  of  the  third 
part,  by  wUch^  after  reciting  that  the  defendant  was  unable  to 
pay  her  debts  in  full,  and  that  her  creditors  had  agreed  to  accept 
a  composition  of  58.  in  the  pound  upon  their  debts,  to  be  secured 
by  the  covenant  of  a  surety  as  therein  mentioned,  the  defendant 
covenanted  with  her  said  creditors  that  she  would  pay  them 
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the  composition  of  5s.  in  the  pound  upon  their  seveial  and  lespec-  1867 
tive  debts,  by  equal  payments  of  2a,  6d.  in  the  pound  at  the  expi-  b^em^ 
ration  of  three  and  six  months  respectively  from  the  date  of  the  -pj^^^j^^^ 
deed,  paymemt  of  the  first  instalment  to  be  made  on  the  20th  of 
January,  1867 ;  and  the  surety  also  covenanted  to  pay  the  compo- 
sition if  the  defendant  should  fail  to  do  so.  The  creditors  cove- 
nanted with  the  defendant  that  if  the  instalments  were  duly  paid 
by  her  at  the  times  above  mentioned,  they  would  respectively 
accept  the  composition  in  satisfiEu^tion  of  the  whole  amount  due  to 
them  from  the  defendant,  and  that  thenceforth  the  deed  should 
operate  as  and  be  an  absolute  release  to  the  defendant  from  all  the 
debts  of  her  creditors ;  and  that,  ^*  unless  and  imtil  the  said  instal- 
ments of  the  said  composition,  or  some  or  one  of  them,  shall  become 
payable  and  shall  not  be  paid  within  three  days  after  demand,  they 
the 'Said'  creditors  shall  not,  nor  shall  their  executors,  adminis- 
trators, or  partners  respectively,  arrest^  sue,  or  proceed  at  law  or 
in  equity,  or  bankruptcy,  or  otherwise  or  elsewhere,  against  the 
said  defendant,  her  executors  or  administrators,  either  alone  or 
jointly  with  any  other  person  or  persons,  or  issue  or  enforce  execu- 
tion or  other  process  against  the  estate  or  effects  of  the  said  L.  B. 
Fainter  in  respect  of  the  said  claims  and  demands  of  them  the 
said  parties  hereto  of  the  third  part  :''••••  ^  Provided  always, 
and  it  is  hereby  declared  and  agreed  by  and  between  all  parties 
hereto,  that,  in  case  the  said  instalmenta  or  any  of  them  shaU  not 
be  duly  paid  when  due,  then  these  presents,  and  the  covenant 
herein  contained  for  the  release  of  the  said  defendant,  shaU  be 
immediately,  aad  without  any  intermediate  or  preliminary  step  or 
proceeding,  at  an  end,  and  the  whole  of  the  said  claims  and 
demands  of  the  said  parties  hereto  of  the  third  part,  to  whom  such 
de&ult  in  payment  shall  be  made,  shall,  as  to  so  much  thereof  as 
shall  then  remain  unsatisfied,  immediately  revive  and  become  and 
be  payable;  and  in  such  case  the  said  parties  hereto  of  the  third 
part>  or  such  of  them  as  shall  not  have  then  received  payment  in 
full  of  the  said  composition  of  Sa.  in  the  pound,  shall  be  at  liberty 
to  sue  and  proceed  for  the  amount  of  their  said  claims  and 
demands  then  remaining  unsatisfied." 

On  the  26th  of  October,  1866,  the  plaintiff  obtained  judgment 
by  default  in  this  action ;  and  on  the  29th  a  fu  fa.  was  issued 
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1867        thereon,  and  placed  in  the  hands  of  the  sheriff     On  the  6th  of 

Baxbs      November  the  deed  was  duly  registered  and  gazetted,  and  a  oer- 

Fanteel     tificate  of  registration  given  to  the  defendant.    The  sheriff  levied 

under  the  fi.  fa.  on  the  28th  of  February,  1867,  the  instalment  of 

2s.  6^.  in  the  pound  payable  on  the  20th  of  Januaay  not  having 

been  paid  or  tendered. 

On  the  6th  of  March,  the  defendant  took  out  a  summons  to  set 
aside  the  execution  and  levy,  as  being  against  the  provisions  of 
8.  198  of  the  Bankruptcy  Act,  1861.  The  summons  was  heard 
before  Cockbum,  C.J.,  who  referred  the  matter  to  the  Courts 
directing  the  sheriff  in  the  meantime  to  sell  and  pay  the  proceeds 
into  court  to  abide  the  decision  of  the  Court,  unless  the  defendant 
gave  security  for  the  amount,  or  agreed  to  pay  the  sheriff's  pos» 
session  money  until  the  case  should  be  disposed  of. 

£.  T.  Atkinson  having  obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  sheriff  should  not  withdraw  bom  possession, 
on  the  ground  that  the  defendant's  goods  were  protected  from 
seizure  by  the  certificate  of  registration  of  the  deed, 

Harston  shewed  cause.  This  is  not  a  deed  within  the  contem- 
plation of  s.  192  of  the  Bankruptcy  Act,  1861.  That  section 
contemplates  a  deed  ^  which  shall  be  an  absolute  release,  and  not 
one  which  may  become  void  for  non-performance  of  a  condition* 
Here,  the  release  was  conditional  only  upon  the  due  payment  of 
the  composition.  But  even  admitting  that  there  is  no  objection  to 
the  form  of  the  deed,  the  day  for  payment  is  long  since  pas<^  And 
the  deed  has  therefore  become  void,  and  can  afford  no  protection 
to  the  debtor.  CranJetf  v.  Hillary  (1)  shews  that  the  absence  of 
payment  or  tender  of  the  composition  renders  the  deed  absolutely 
void.  It  is  true,  there  is  a  clause  in  the  deed  which  provides  ihftt 
the  creditors  shall  not  sue  the  debtor  until  de&ult  shall  have 
been  made  in  payment  of  the  composition  within  three  days 
after  demand;  but  that  is  overridden  by  the  concluding  clanse 
in  the  deed,  which  provides  that,  in  case  the  instalments  or 
any  of  them  shall  not  be  duly  paid  when  due,  the  deed  and 
the  release  therein  contained  shall  be  absolutely  void.  If  ^^ 
latteir  clause  does  not  override  the  former  the  deed  is  unrea- 

(1)  2  M.  &  8. 120. 
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Bonable.  A  deed,  to  be  a  compliance  with  8.  192  of  the  Bank-  1867 
mptcy  Act,  1861,  mast  not  contain  nnieasonable  covenants :  DeU  B^m 
V.  King  (1),  recognised  in  Hidsan  v.  Barclay  (2) ;  Latham  v.  p^^^J^^jg^ 
La/one.  (3)  In  the  last  case,  Eelly,  C.B.,  lays  down  the  rule  in 
very  clear  terms.  '*  Looking,"  says  his  Lordship,  **  to  the  general 
scope  of  the  enactment,  I  am  of  opinion  that  tiie  intention  of  the 
legislature  was,  to  leave  to  the  majority  of  the  creditors  the  deci- 
sion of  all  questions  of  expediency  as  to  the  affairs  of  the  insolvent 
debtor,  but  to  reserve  to  the  courts  of  law  the  determination  of 
the  reasonableness  of  their  arrangements.  (4)  The  act  has,  for 
the  first  time,  conferred  on  a  specified  majority  of  creditors  the 
power  to  bind  the  rest  by  their  informally  given  vote ;  but  the 
protection  of  the  interests  of  the  remainder  is  committed  to  the 
law;  and,  before  we  can. hold  the  deed  binding  upon  non-assenting 
creditors,  we  must  see  that  it  is  not  unreasonable  in  the  mode  in 
which  it  affects  thenu"  The  unreasonableness  of  this  deed  is,  that 
it  imposes  upon  the  plaintiff,  in  the  middle  of  an  action,  the  neces- 
sity of  making  a  demand,  possibly  a  personal  demand,  of  the  com- 
position. 

[BoTiLL,  C. J.  Have  you  any  authority  for  saying  that  a  deed 
which  makes  the  composition  payable  only  upon  demand  is  con- 
trary to  the  provisions  of  the  statute  ?] 

Fessard  v.  Mugnier  (5)  seems  to  go  that  length.  At  common 
law  it  is  the  debtor's  duty  to  seek  his  creditor. 

[Btles,  J.  A  personal  demand  would  not  be  necessary.  If  a 
man  fraudulently  leaves  his  place  of  abode  or  business,  for  the  pur- 
pose of  avoiding  a  personal  demand,  a  demand  at  the  place  would 
be  su£Scient.] 

Assuming  the  provisions  to  be  reasonable,  the  question  still 
remains,  whether  the  deed  is  not  absolutely  avoided  by  the  failu)^   ^ 
to  pay  the  instalments  of  the  composition  at  the  times  prescribed. 

[Bovill^  C.J.  The  deed  provides  that  a  composition  of  5«. 
in  the  pound  shall  be  paid,  the  first  instalment  of  28.  6i.  in  the 

(1)  2  H.  &  C.  84 ;  33  L.  J.  (Ex.)  47.  (4)  Upon  this  subject,  see  Uie  jadg- 

(2)  3  H.  &  G.  9 ;  33.  L.  J.  (Ex.)  273 :  ment  of  the  Exchequer  Chamber  in  Colu 
in  error,  3  H.  &  0.  361 ;  34  L.  J.  (Ex.)  v.  Turner^  ante,  Vol  L  pp.  373,  379. 
217.  (6)  1$  G.  &  (K.8.)  286;  34  L.  J 

(3)  Law  Rep.  2  Ex.  116.  (O.P.)  126. 
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1867  pound  on  the  20th  of  Janoaiy,  1867.  Then  the  creditors  covenant 
Bakeb  ^ty  if  the  instalments  are  dnlj  paid  at  the  times  mentioned,  they 
PAnrsB.  ^^  accept  the  composition  in  satisfaction  and  dischaige  of  their 
respectiye  debts,  and  that  the  deed  shall  operate  as  and  be  an 
absolute  release  to  the  debtor*  Then  it  is  provided  that,  unless 
and  nntil  the  instalments  of  the  composition,  or  some  or  one  of 
them,  shall  become  payable  and  shall  not  be  paid  within  three 
days  after  demand,  the  creditors  shall  not  sue  &c«  in  respect  of 
their  respectiye  debts.  Then  comes  another  proviso,  that,  in  case 
the  instalments  or  any  of  them  shall  not  be  duly  paid  when  due, 
the  deed  and  the  release  therein  contained  shall  be  at  an  end.  If 
the  deed  has  become  void,  what  answer  is  it  to  the  plaintiff's 
execution  ?] 

J7.  T.  Aihinson^  in  support  of  the  rule.  The  whole  deed  must 
be  taken  together;  and,  so  read,  the  release  is  absolute  unless 
the  debtor  makes  de£ftult  in  payment  of  an  instalment  within  three 
days  after  demand. 

[BoviLL^  O.J*  There  is  an  express  provision  that  the  deed 
shaU  be  at  an  end  if  the  instalments  are  not  duly  paid.  There* 
fore,  aBflmming  the  deed  to  have  been  a  valid  instrument  origi- 
nally, at  the  time  the  execution  was  levied  it  was  at  an  end.  The 
covenant  as  to  the  demand  may  be  binding  on  creditors  executing 
or  assenting  to  the  deed.] 

The  certificate  is  still  in  force.  If  the  plaintiff  wished  to  issue 
execution,  he  should  have  applied  to  the  Court  of  Bankruptcy, 
under  s.  198  of  the  Bankruptcy  Act,  1861. 

BoviLL,  C.J.  The  strong  presumption  is  that  the  deed  was 
never  intended  to  mean  anything.  Nothing  has  been  paid  under 
it  But,  it  is  unnecessary  to  say  whether  it  was  a  good  deed  or 
not ;  for,  it  is  clear  that^  at  the  time  this  execution  was  levied,  the 
deed  had  ceased  to  have  any  force  or  validity,  consequenUy  the 
certificate  fell  with  it. 

Btles,  EEATiNa,  and  Montague  Smith,  JJ.,  concurred. 

Btde  diseharffed. 

Attorneys  for  plaintiff:  BooJcs,  Kenriehj  A  Crooks* 
Attorney  for  defendant :  jET.  Braddon. 
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BANNISTER  v.  BRESLAUER  and  Anotheb.  1867 

CharUrjKirtff^C<m8truciian^Fr(maofor  Cesser  of  Charterer's  Lidbaity  on  ^p'      Mayl^ 
ment  of  Cargo — Jjien/or  Freight^  Dead-freight^  and  Demurrage. 

By  a  cbarterparty  for  a  voyage  from  London  to  Antwerp,  the  cargo  was  to  be 
loaded  and  dischai^ed  with  all  dispatch^  and  freight  to  be  paid  in  cash  on  unload- 
ing and  right  delivery ;  **  the  charterers'  liability  on  this  charter  to  cease  when 
the  cargo  is  shipped*  provided  the  same  is  worth  the  freight  on  arrival  at  the  port 
of  discharge ;  the  captain  having  an  absolute  lien  on  it  for  freight,  dead-freight, 
and  demurrage,  which  he,  or  owner,  shall  be  bound  to  exercise  :" — 

Eeld^  that  a  plea  setting  out  the  above  condition,  and  averring  ''that  the  cai^o 
was  shipped,  and  that  the  same  was  worth  the  said  freight  on  arrival  at  the  port 
of  disohaxge,  and  that  thereupon  the  defendants'  liability  as  charterers  upon  and 
under  the  cbarterparty  ceased,"  was  a  good  answer  to  an  action  by  the  shipowner 
against  the  charterers  for  delay  in  loading  the  vessel  in  London. 

Declaration  on  a  chaiteipartj  in  the  ordinary  form  made 
between  the  plaintiff,  the  shipowner,  and  the  defendants,  whereby 
it  was  agreed  that  the  plaintiff's  ship  should,  with  all  conyenient 
speed,  proceed  to  a  safe  berth  in  the  Thames  or  dock,  and  there 
load  from  the  fsictors  of  the  defendants  a  full  and  complete  cargo  as 
therein  mentioned,  and,  being  so  loaded,  should  therewith  proceed 
to  Antwerp,  and  deliver  the  same  on  being  paid  fireight  at  Is.  per 
ton  deUvered*  The  freight  to  be  paid,  on  the  unloading  and  right 
deliyery  of  the  cargo,  in  cash.  The  cargo  to  be  loaded  and  dis- 
charged with  all  dispatch.  ''The  charterers'  liability  on  this 
charter  to  cease  when  the  cargo  is  shipped,  proyided  the  same  is 
worth  the  freight  on  arriyal  at  the  port  of  discharge;  the  captain 
haying  an  absolute  lien  on  it  for  freight,  dead-freight,  and  de« 
murrage,  which  he,  or  owner,  shall  be  bound  to  exercise."  52.  per 
eent.  commission  to  be  due  on  signing  the  cbarterparty  on  the 
amount  of  freight^  primage,  and  demurrage  to  the  defendants. 
There  was  no  further  proyision  respecting  demurrage.  Ayeiment, 
that  all  conditions  &c.  had  been  performed  necessary  to  entitle  the 
plaintiff  to  haye  the  agreed  cargo  loaded  on  board  the  ship  in 
accordance  with  the  terms  of  the  cbarterparty.  Breach,  that  the 
defendants  did  not  load  the  ship  with  the  agreed  cargo  with  all 
dispatch  or  within  a  reasonable  time. 

Third  plea,  that  the  cbarterparty  was  made  subject  to  a  certain 
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1867       conditioiiy  that  the  defendants*  liability  on  the  charteiparty  was  to 
~B^^i^Jf^^ cease  when  the  cargo  was  shipped  (provided  the  same  was  worth 
Bbbblactb.   ^^®  freight  on  arrival  at  the  port  of  discharge),  the   captain 
having  an  absolute  lien  on  it  for  freight,  dead-freight^  and  demur- 
rage, which  he,  or  owner,  should  be  bound  to  exercise ;  and  that 
the  cargo  was  shipped,  and  that  the  same  was  worth  the  said 
freight  on  arrival  at  the  port  of  discharge,  and  that  thereupon  the 
defendants'  liability  as  charterers  upon  and  under  the  said  charter- 
party  ceased. 
Demurrer  and  joinder. 

KeanCy  Q^O.^  in  support  of  the  demurrer.  By  the  express  terms 
of  this  charterparty  the  liability  of  the  charterers  is  to  cease  ''when 
the  cargo  is  shipped,"  provided  the  same  is  worth  the  freight  on 
arrival  at  the  port  of  discharge.  Beliance  will  probably  be  placed 
by  the  plaintiff  upon  the  cases  of  Offlednf  v.  Yfflesias  (1)  and  Mthain 
y.  Perez  (2) ;  but  the  language  used  in  the  charterparties  in  those 
two  cases  was  different  from  that  of  the  present  charterparty. 
In  the  firsts  the  charterer's  liability  was  to  cease  ''as  to  all  matters 
and  things  as  well  before  as  after  the  shipping  of  the  cargo ;"  and 
in  the  second,  the  words  were  ''  as  to  all  matters  and  things  as 
well  before  and  during  as  after  the  shipping  of  the  cargo ;"  and 
in  each  the  defendants  entered  into  the  charterparty  merely  as 
agents.  There  is  no  provision  in  this  charterparty  as  to  what  may 
happen  before  or  during  the  shipping  of  the  cargo.  The  obvious 
meaning  is,  that  the  charterers  are  to  be  absolved  from  liability 
to  arise  after  shipment,  not  from  that  which  they  had  already 
incurred  at  the  time  o£  the  shipment.  This  is  dear  from  the 
proviso  which  immediately  follows,  as  to  the  captain's  lien  for 
fi«]ght»  dead'freiffktf  and  demurrage.  The  consignee  of  goods  is 
not  liable  for  the  detention  of  the  ship  before  the  bill  of  lading  is 
s^ed :  Smiih  v.  Sievdcing.  (3) 

[Byles,  J.  The  captain  is  to  have  an  absolute  lien  at  the  end 
of  the  voyage  for  freight,  dead-freight^  and  demurrage.  Does  not 
that  include  that  which  the  plaintiff  is  now  claiming?] 

(1)  E.  B.  &  E.  930;  27  L.  J.  (Q.B)  866. 

(2)  3  E.  &  E.  496 ;  30  L.  J.  (Q.B.)  90- 

(3)  4  E.  &  R  946;  24  L.  J.  (Q.B.)  267. 
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There  is  no  proTision  for  demurrage  in  the  ordinary  sense.    The        1867 
fieight  is  io  be  paid  in  cash  ''  on  the  unloading  and  right  delivery    BAmnsTSB 
of  the  cargo."    What  right  would  the  captain  have  to  withhold   brwlaueb, 
delivery  if  the  freight  were  tendered  at  the  port  of  discharge  ? 
The  lien  is  not  given  in  respect  of  the  breach  now  complained  of. 
In  OgJesby  v.  Yglmas  (1)  the  liability  was  one  wliich  arose  after 
the  cargo  had  been  shipped. 

J.  Brofvn,  Q.C.y  contra.  The  obvious  meaning  of  the  stipulation 
in  question  in  this  charterparty  is  that  which  is  attributed  to  it  in 
the  plea.  The  intention  of  the  parties  in  inserting  these  clauses 
is,  to  put  the  whole  settlement  of  the  shipowner's  claim  for 
freight,  dead-freight^  and  demurrage  upon  the  consignee  of  the 
goods,  who  in  all  probability  is  in  most,  if  not  in  all,  cases  the 
principal  of  the  charterer.  This  is  manifest  from  the  proviso  that 
the  assertion  of  the  lien  shall  be  obligatory  on  the  captain  or 
owner.  There  is  no  reason  why  a  necessity  should  be  created  for 
two  actions,— K>ne  against  the  charterer  for  detention  before  ship- 
ment ;  the  other  against  the  consignee  for  demurrage  at  the  port 
of  delivery.  Oglesby  v.  Yfflesias  (1)  and  Milvain  v.  Perez  (2)  are 
directly  in  point.  In  neither  of  those  cases  did  the  charterparty 
contain  an  express  provision  for  a  lien  for  demurrage.  In  the 
latter  the  claim  arose  at  the  port  of  loading ;  and  Hill,  J.,  says : 
**  Ogleshy  v.  Yglesias  (1)  shews  that  it  was  competent  to  the  defen- 
dants to  stipulate  that  they  should  not  be  liable  for  anything 
occurring  before,  during,  or  after  the  shipping  of  the  cargo,  pro- 
vided that  they  shipped  it.  In  the  present  case  the  plaintiffs, 
admitting  that  the  defendants  have  shipped  the  cargo,  say  that  it 
was  shipped  too  late,  not  having  been  shipped  in  regular  turn. 
The  defendants  have,  however,  by  plain  words  in  the  charterparty, 
to  be  construed  according  to  their  plain  meaning,  protected  them- 
selves from  all  liability  on  that  account;  and  the  only  person 
responsible  to  the  plaintiffs  is  the  defendants*  foreign  principal.** 

Keane,  Q.C.,  in  reply,  referred  to  Pearson  v.  Ooschen,  (3) 

Byles,  J.  I  am  of  opinion  that  this  is  a  good  plea.  This 
charterparty  certainly  does  not  contain  so  express  a  stipulation 

(1)  E.  B.  &  E.  930 ;  27  L.  J.  (Q.B.)  356. 

(2)  ,3  E.  &  E.  495 ;  30  L.  J.  (Q.B.)  90. 

(3)'  17  0.  B.  (N.S.)  352 ;  33  L.  J.  (C.P.)  265. 
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1867  protectiBg  the  charterers  from  liability  as  to  matters  arising  be- 
Baxhirxb  ^oie  the  shipping  of  the  cargo  as  is  found  in  OgleAy  t.  Yglmas  (1) 
BBBnluiEB.  *^^  MUvain  v.  Perez.  (2)  But  those  cases  shew  that  the  giving 
a  lien  upon  the  cargo,  and  discharging  the  charterer  from  all 
responsibility  in  respect  of  the  goods,  is  not  unusuaL  In  con- 
stndng  this  stipulation,  therefore,  according  to  the  literal  sense 
of  the  words,  we  shall  not  be  introducing  anything  which  is 
contrary  to  the  custom  of  merchants.  Now,  what  is  the  literal 
meaning  of  the  language  of  this  charterparty  ?  The  cargo  is  to 
be  *'  loaded  and  discharged  with  all  dispatch."  A  liability,  there- 
fore, is  cast  upon  the  charterers  to  load  the  ship  without  delay. 
Then  comes  the  stipulation  upon  which  the  question  arises^ — 
'^  The  charterers'  liability  on  this  charter  to  cease  when  the  cargo 
is  shipped,  proyided  the  same  is  worth  the  freight  on  arriyal  at 
the  port  of  discharge ;  the  captain  haying  an  absolute  lien  on  it 
for  freight,  dead-freight,  and  demurrage,  which  he,  or  owner,  shall 
be  bound  to  exercise."  The  condition  has  been  satisfied,  as  Ihe 
cargo  on  arriyal  at  Antwerp  was  worth  the  freight.  There  was 
also  a  lien  upon  the  cargo  for  other  things,  including  demurrage, 
which  is  expressly  mentioned,  and  which,  I  think,  applies  to  delay 
in  the  Thames  as  well  as  at  Antwerp.  For  these  reasons,  I  hold 
the  plea  to  be  good. 

Eeatiko,  J.  Upon  the  whole  I  am  of  the  same  opinion,  though 
I  must  confess  I  haye  during  the  argument  entertained  some  doubt 
It  is  true  that  the  words  of  exemption  in  this  charterparty  are  less 
extensiye  than  those  in  the  cases  ^of  Oghijy  y.  Yglesiaa  (1)  and 
MUvain  y.  Perez  (2) :  but  it  does  stipulate  that  the  charterers' 
liability  on  the  charter  shall  cease  when  the  cargo  is  shipped, 
provided  a  certedn  condition  is  fulfilled,  yiz.  that  the  cargo  is 
worth  the  freight  on  arrival  at  the  port  of  discharge ;  and  that 
condition  has  been  fulfilled  here.  Upon  mature  consideration, 
I  do  not  think  it  is  straining  the  language  of  the  charterparty 
to  say  that  the  charterers  meant  to  free  themselves  from  all 
liability  in  respect  of  which  the  plaintiff  would  be  obliged  to 
have  recourse  to  an  action  upon  the  charterparty.  This  view 
is  fortified  by  the  circumstances  to  which  my  Brother  Byles  has 

(1)  E.  B.  &  E.  930 ;  27  L.  J.  (Q.B.)  366. 

(2)  3  E.  &  E.  495;  80  L.  J.  (Q.B.)  90. 
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referred.  I  agree,  therefore,  with  the  rest  of  the  Court  in  thinking       1867 
that  the  plea  is  a  good  one.  BAmnBim 

V. 

MoNTAauK  Smith,  J.  I  also  think  the  plea  sufficient.  In  all  ^■"'^^'^ 
these  cases,  we  must  arrive  at  the  intention  of  the  parties  as  well 
as  we  can  from  the  language  which  they  have  used.  This  is  a 
mercantile  contract,  couched  in  mercantile  language  ;  and,  though 
it  certainly  might  have  been  more  precise  and  specific,  I  think  we 
may  fiairly  collect  from  it  that  it  was  intended  to  exempt  the 
charterers  from  all  liability  when  the  cargo  is  loaded,  subject  to 
the  condition  that  "  the  same  is  worth  the  freight  on  arrival  at  the 
port  of  discharge."  The  claim  now  made  is  undoubtedly  made 
in  respect  of  a  liability  on  the  charterparty ;  and  Mr.  Eeane  admits 
that  if  it  had  been  a  claim  for  the  detention  of  the  ship  at  the 
port  of  discharge,  the  charterers  would  be  absolved  from  liability : 
but  he  insists  that  the  liability  from  which  they  were  to  be  ex- 
empted is  limited  to  future  breaches,  and  does  not  include  a  claim 
like  this  which  arose  before  the  loading  of  the  cargo.  The  word 
** demurrage"  is  found  in  the  clause  giving  the  captain  or  owner 
an  express  lien.  That  ieems  to  me  to  be  applicable  as  well  to 
delay  at  the  port  of  loading  as  at  the  port  of  discharge,— especially 
as  I  find  in  the  charterparty  a  provision  that  the  cargo  is  "  to  be 
loaded  and  discharged  with  all  dispatch."  As  I  read  the  charter- 
party,  the  liability  of  the  cargo  to  the  owner's  lien  for  freight, 
dead-freight,  and  demurrage,  embraces  detention  as  well  at  the 
port  of  loading  as  at  the  port  of  discharge,  I  therefore  think  our 
judgment  must  be  for  the  defendants. 

JiAdgmentfor  the  defendofUs. 

Attorney  for  plaintiff:  J.  S.  Bermett. 
Attorneys  for  defendants  i  O.  &  W.  Webb. 
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1867  KENT  v.  TOMKINSON* 

May  13. 


Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  ».  192,  196— Deed  ff  Campcn- 
ticnr-^ExeaUion  against  Garnishee  under  Common  Law  Procedure  Act^ 
1854  (17  &  18  Vid.  c.  125^  ».  60,  e^  nq. 

A  deed  under  8. 192  of  the  Bankruptcy  Act,  1861,  is  a  bar  to  an  executioa 
issued  against  a  garnishee  under  an  order  made  pursuant  to  s.  63  of  the  Common 
Law  Procedure  Act,  1854,  to  the  same  extent  that  it  is  a  bar  to  an  execution  on 
a  judgment. 

On  the  15th  of  March,  1867,  a  debt  due  from  the  defendant  to 
a  third  person  was  attached  by  tiiie  plaintiff,  under  s.  61  of  the 
Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125).  On 
the  8th  of  April  an  order  was  made  on  the  defendant,  as  garnishee, 
to  pay  to  the  plaintiff  the  amount  of  this  debt.  On  the  28th  of 
April  an  order  was  made  under  s.  63  of  the  Common  Law  Proce- 
dure Act,  1854,  for  execution  to  issue  against  the  defendant^  to  levy 
the  amount  due  from  him  as  such  garnishee  to  the  plaintiff. 

On  the  29th  of  April  the  defendant  duly  executed  a  deed  of 
composition  under  s.  192  of  the  Bankruptcy  Act,  1861  (24  &  25 
Vict  c.  134),  which  was  assented  to  by  the  required  number  and 
value  of  creditors.  The  deed  was  duly  registered  on  the  30th  of 
April,  and  a  certificate  of  registration  was  given  to  the  defendant  on 
the  4th  of  May. 

On  the  2nd  of  May,  at  noon,  instructions  were  given  by  the 
defendant  to  insert  an  advertisement  of  the  execution  of  the  deed 
in  the  London  OazettCy  as  required  by  s.  193  of  the  Bankruptcy 
Act»  1861.  In  the  evening  of  the  same  day  the  defendant's  goods 
were  seized  by  the  sheriff.  On  the  3rd  of  May  the  advertisement 
was  published  in  the  London  Gazette  of  that  date.  On  the  same 
day  a  summons  was  taken  out  by  the  defendant,  calling  on  the 
plaintiff  to  shew  cause  why  the  sheriff  should  not  withdraw  fix)m 
possession.  The  summons  was  heard  by  Willes,  J.,  who  referred 
the  matter  to  the  Court 

A  rule  having  been  obtained  accordingly, 

T.  W.  Saunders  shewed  cause,  and  contended  that  the  provisions 
of  the  Bankruptcy  Act,  1861,  did  not  apply  to  the  case  of  an 
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execution  tinder  the  garnishee  clauses  in  the  Common  Law  Fro-       1867 
cedure  Act,  1854.  ^bkt 

F.  Turnery  contra,  was  not  called  upon.  Tomkineon 

BoviLL,  C.  J.  In  this  case  it  appears  that  an  order  had  been 
made  upon  the  defendant,  as  garnishee,  to  pay  oyer  to  the  plaintiff 
a  debt  due  from  the  defendant  to  a  third  person.  The  order  not 
having  been  obeyed,  an  execution  was  issued  against  the  plaintiff's 
goods.  Under  these  circumstances  I  am  clearly  of  opinion  that 
this  was  a  debt  and  an  execution  for  a  debt  within  s.  198  of  the 
Bankruptcy  Act,  1861. 

BYLESy  Keating,  and  Montague  Smith,  JJ.,  concurred. 

Bide  absolute,  without  costs. 

Attorney  for  plaintiff:  Hewitt. 
Attorney  for  defendant :  J.  Strutt. 

BUCKLAND  v.  TOMKINSON. 

In  this  case  the  &ict8  and  dates  were  the  same  as  those  in  Kent  v. 
Tamkinsony  except  that  the  execution  was  levied  under  a  fi.  fa.  on  a 
judgment. 

May  7.  F.  Turner  obtained  a  rule  nisi  for  the  sheriff  to  withdraw 
from  possession. 

Ledgard  shewed  canse  in  the  first  instance. 

The  Court  (Bovill,  C.J.,  Byles,  Keating,  and  Montague  Smith,  JJ.), 
on  the  authority  of  Sogers  v.  Bdberts  (Law  Rep.  2  Ex.  35),  directed  the 
sheriff  to  withdraw. 

Bale  absolute,  tnthout  costs. 

Attorney  for  plaintiff:  Hewiit. 

Attorney  for  defendant :  J.  Strutt, 
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1867  BIEDERMAN  v.  STONE. 

May  16.^  Companies  Ad,  1862  (25  A  26  Viet.  e.  89),  «.  131— Frfwntoiy  fTtfu^m^ifp— 
Contract  to  aell  Shares — Eacecution  of  Transfer — Eules  of  Stock  Ewckange — 
Frineipal  and  Agent, 

Section  131  of  the  Companies  Act,  1862,  provides  that  whenever  a  company  is 
wound  up  voluntarily,  the  company  Bhall  from  the  date  of  the  commencement  of 
such  winding  up  cease  to  carry  on  its  business,  and  that  all  transfers  of  shares, 
except  transfers  made  to,  or  with  the  sanction  of,  the  liquidators,  taking  place 
after  the  commencement  of  such  winding  up,  shall  be  void. 

The  plaintiff,  a  member  of  the  Stock  Exchange,  sold  for  the  defendant  thirty 
shares  in  "  Overend,  Qumey,  &  Co^"  after  that  company  had  commenced  wind- 
ing up  voluntarily.  The  sanction  of  the  liquidators  to  the  transfer  of  the  shares 
had  not  been  obtained,  and  the  defendant  on  that  account  refused  to  execute  a 
transfer,  and  the  plaintifif  was  in  consequence  compelled,  by  the  rules  of  the 
Stock  Exchange,  to  furnish  to  the  buyer  other  shares,  for  which  he  paid  an 
advanced  price : — 

Edd^  that,  as  the  statute  made  the  execution  of  a  transfer  without  the  sanction 
of  the  liquidators,  only  void,  but  not  illegal,  the  defendant  was  liable  to  an  actira 
for  refusing  to  execute  the  transfer,  and  that  whether  it  was  the  duty  of  the  buyer 
or  of  the  seller  to  obtiun  the  required  sanction. 

First  count  of  the  declaration :  That  the  plaintiff  was  a  broker 
on  the  Stock  Exchange  of  London,  and  was  employed  by  the 
defendant  as  such  broker  to  sell  for  the  defendant,  according  to 
the  rules  and  regulations  of  the  Stock  Exchange,  thirty  shares  in 
a  certain  company  called  Overend,  Gumey,  &  Co.,  at  a  price  then 
agreed  upon ;  that  the  plaintiff  did  sell  the  shares  as  ordered  by 
the  defendant;  yet  the  defendant  did  not  nor  would  ratify  or  com- 
plete the  sale,  whereupon  the  plaintiff  became  and  was  liable,  accord- 
ing to  the  said  rules  and  regulations,  to  have  thirty  shares  in, the 
said  company  bought  in  against  him ;  that  the  same  were  accord- 
ingly so  bought  in  at  a  much  greater  price  than  the  said  agreed 
price ;  and  that  the  plaintiff,  according  to  the  said  rules  and  regu- 
lations, became  liable  to  pay  and  did  pay  the  loss  so  incurred,  &c. 

Second  count,  (after  stating  the  employment  as  in  the  first  count), 
that  the  plaintiff,  as  such  broker,  made  a  contract  for  the  sale  of 
the  said  shares  at  the  agreed  price,  and  thereupon  it  became  and 
was  the  duty  of  the  defendant,  according  to  the  said  rules  and 
regulations,  to  execute  a  transfer  of  the  shares  to  the  purchaser 
thereof,  and  to  complete  the  said  sale ;  that  the  purchaser  of  the 


VOL.  K]  EASTER  TEEM,  XXX  VICT.  505 

shares  was  at  all  times  thereafter  ready  and  willing  to  accept  from       isc? 
the  defendant  a  transfer  of  the  shares,  and  to  complete  the  sale ;    bxedbbman 
yet  the  defendant  did  not  nor  would  execute  a  transfer  of  the      ^^^ 
shares  to  the  purchaser,   nor  complete  the  sale;    whereby  the 
plaintiff   had  become  liable  to  purchase  and  pay  for  and  had 
purchased  and  paid   for  other  shares  in  the  company,  and  had 
become  liable  to  transfer  and  had  transferred  the  last-mentioned 
shares  to  the  purchaser,  in  lieu  of  the  shares  of  the  defendant,  and 
had  become  liable  to  complete  and  had  completed  the  sale,  and 
had  been  put  to  great  costs  and  charges  in  so  doing. 

To  the  first  count  the  defendant  pleaded,  sixthly,  that  the  com- 
pany was  during  all  the  times  in  the  first  count  mentioned  a  com- 
pany formed  and  incorporated,  and  subject  and  liable  to  be  wound 
up  voluntarily,  under  the  Companies  Act,  1862,  and  petitions 
were  duly  presented  to  the  Court  of  Chancery  for  the  winding  up 
of  the  company  under  the  said  act ;  that  the  company  passed  a 
special  resolution  according  to  the  act,  requiring  the  company  to 
be  wound  up  voluntarily  under  the  supervision  of  the  Court ;  that 
the  Court  afterwards  duly  made  an  order  for  the  winding  up  of  the 
company  subject  to  the  supervision  of  the  Court ;  that  the  com- 
pany was  during  all  the  times  in  the  first  count  mentioned  being 
wound  up  subject  to  the  supervision  of  the  Court  according  to  the 
act,  and  the  employment  took  place,  and  the  sale  was  made,  after 
the  petitions,  resolution,  and  order ;  that  the  Court  did  not,  nor 
did  any  other  Court,  nor  did  any  official  liquidator,  at  any  time 
order  or  sanction  any  transfer  of  the  shares  to  be  made,  and  no 
transfer  thereof  was  sanctioned  or  authorized  according  to  and 
.as  required  by  the  act;  and  that,  according  to  the  rules  and 
regulations  of  the  Stock  Exchange,  or  to  the  terms  of  the  contract 
of  sale,  it  was  not  the  defendant's  duty  to  obtain  from  the  said 
Court  or  any  other  Courts  or  from  the  said  or  any  official  liquidator, 
any  order  or  sanction  to  a  transfer  of  the  shares  or  any  of  them, — 
wherefore  the  defendant  could  not  make  or  execute,  and  did  not 
make  or  execute,  a  transfer  of  the  shares,  and  the  defendant's  not 
executing  or  making  a  transfer  of  the  said  shares  was  the  breach 
and  act  complained  of. 

The  fourteenth  plea  to  the  second  count  was  similar  to  the  sixth 
plea. 

2U2  ,  2 
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18C7  Demurrers  and  joinder* 

BiiDmmAN  Sannen,  in  support  of  the  demurrers.  The  question  raised  by 
Stoke.  these  demurrers  is,  whether  the  defendant  is  excused  from  exe- 
cuting the  transfer  because  the  company  was  in  course  of  winding 
up  at  the  time  of  the  contract.  But  for  that  circumstance,  the  case 
would  be  identically  the  same  as  those  of  Chapman  v.  Shepherd 
and  Whitehead  v.  Izod.  (1)  The  defendants  in  those  cases  relied 
upon  s.  153  of  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
as  making  a  transfer  of  shares  between  the  commencement  of  the 
winding-up  and  the  order  for  winding  up  absolutely  Toid,  unless 
the  Court  should  otherwise  order.  But  the  Court  held  that  the 
eflTect  of  that  section,  coupled  with  s.  131,  was  merely  to  prevent 
the  transfer  from  having  a  legal  operation  until  the  court  of  equity 
should  make  an  order  in  the  matter,  but  that  there  was  nothing 
to  prevent  the  contract  from  being  carried  out  subject  to  what 
might  thereafter  be  done  by  the  Court.  Here  both  parties  knew 
the  exact  state  of  things  at  the  time  of  entering  into  the  contract 
The  defendant  cannot  excuse  himself  from  executing  the  transfer 
because  it  may  turn  out  an  abortive  act. 

/.  Brown^  Q.C.  {E.  C.  WiUoughhy  with  him),  contra.  The  case 
is  clearly  distinguishable  from  those  referred  to.  This  is  not,  like 
those,  an  action  against  an  unwilling  purchaser,  but  against  an 
unwilling  vendor.  The  contract  of  sale  there  was  made  before  the 
date  of  the  order  for  winding  up  the  company ;  and  the  question 
turned  upon  s.  153,  which  enacts  that  where  any  company  is 
being  wound  up  by  the  Court,  or  subject  to  the  supervision  of  the 
Court,  every  transfer  of  shares  made  between  the  commencement 
of  the  winding  up  and  the  order  for  winding  up,  shall,  unless  the 
Court  otherwise  order,  be  void.  Here,  however,  the  question 
turns  upon  s.  131,  which  provides  that,  whenever  a  company  is 
wound  up  voluntarily  (which  is  this  case),  all  transfers  of  shares, 
except  transfers  made  to  or  with  the  sanction  of  the  liquidators, 
taking  place  after  the  commencement  of  such  winding  up,  shall  be 
void.  The  pleas  in  the  present  case  in  substance  state  that  the 
contract  for  the  sale  of  the  shares  was  entered  into  after  the  order 
for  winding  up,  and  urge  by  way  of  excuse  for  the  non-performance 

(i;  Law  Eep.  2  C.  P.  22?. 
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by  the  defendant  that  neither  the  Court  nor  the  official  liquidator        18G7 
sanctioned  a  transfer.    It  was  the  purchaser's  duty  to  get  the  re-    biedebmak 
quired  sanction  before  he  could  call  upon  the  seller  to  do  that      q^^^ 
which  would  be  a  yoid  and  nugatory  act. 

[Montague  Smith,  J.  The  pleas  negative  that  it  was  the  de- 
fendant's duty  to  obtain  the  required  sanction ;  but  they  do  not 
aver  that  it  was  the  plaintiff's  duty  to  obtain  it.  Could  the  pur- 
chaser ask  for  the  sanction  of  the  Court  or  the  liquidator  before 
the  transfer  had  been  executed?] 

The  true  construction  of  s.  131  is  that  the  sanction  of  the 
liquidator  should  be  given  before  or  at  the  time  of  the  execution 
of  the  transfer.  The  case  may  be  likened  to  that  of  a  prohibition 
in  a  lease  to  assign  or  underlease  without  the  consent  of  the  lessor : 
there  the  consent  must  be  obtained  before  the  assignment  or 
underlease  is  executed.  Here  the  defendant  could  not  be  called 
upon  to  execute  a  transfer  upon  the  speculation  of  an  assent  being 
subsequently  obtained  from  the  liquidator.  In  Chapman  v.  Shep- 
herd (1)  it  was  probably  the  duty  of  the  purchaser  to  obtain  the 
sanction. 

[Eeatino,  J.  There  is  no  allegation  here  that  according  to  the 
rules  and  regulations  of  the  Stock  Exchange  it  was  the  purchaser's 
duty  to  get  the  sanction.  Was  not  the  defendant  bound  to  execute 
the  transfer  valeat  quantum  ?]  t 

The  person  who  wants  a  sanction  to  render  a  transactioir 
valid  must  be  the  person  upon  whom  the  duty  of  obtaining  it  is' 
cast  The  first  count  does  not  even  allege  that  the  plaintiff  was 
ready  and  willing  to  complete  the  contract,  though  the  second 
does. 

HanneUy  in  reply.  The  defendant  has  entered  into  a  contract 
to  sell  and  transfer  shares  subject  to  the  rules  and  regulations  of 
the  Stock  Exchange.  One  of  those  rules  makes  it  his  duty  to 
execute  a  deed  of  transfer.  Unless  there  be  something  illegal  in 
it>  he  must  perform  his  contract.  Whether  his  execution  will 
operate  as  a  valid  and  effectual  transfer  is  not  the  question.  There 
is  nothing  in  the  Companies  Act,  1862,  which  requires  that  the 
sanction  of  the  liquidator  shall  be  obtained  before  the  seller  can 
be  called  upon  to  do  all  that  he  can  to  complete  his  bargain. 
(1)  Law  Rep.  2  0.  P.  228.  . 
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1S67  Btles,  J.    I  am  of  opinion  that  the  plaintiff  is  entitled  to  jndg- 

BiEDERMAir  nient  on  these  demnrrers.  The  defendant  is  bonnd  to  execute  the 
Stone.  transfer.  There  is  nothing  illegal  in  it  The  statute  say^  that 
the  transfer  shall  be  simply  yoid  if  the  assent  of  the  liquidator  to 
it  is  not  obtained.  It  may  be  that  it  is  not  the  duty  of  the  defen- 
dant to  obtain  such  sanction.  Bat  at  all  eyents  he  must  do  that 
which  he  has  contracted  to  do.  He  must  execute  the  transfer 
valeat  quantum.  If  the  assent  of  the  liquidator  is  obtained  it  will 
be  operative^  otherwise  not. 


EsATiNGy  J.    I  am  entirely  of  the  same  opinion.    The  emp 
ment  of  the  plaintiff  by  the  defendant  was  to  sell  the  shares,  sab* 
ject  to  the  rules  of  the  Stock  Exchange ;  and  I  think  we  must 
assume  that  both  parties  were  aware  of  the  condition  of  this  com- 
pany at  the  time  the  contract  was  entered  into.    The  defendant 
therefore  undertakes  that  he  will  sell  the  shares  according  to  the 
rules  of  the  Stock  Exchange ;  and  it  is  distinctly  averred  that> 
according  to  those  rules,  it  was  the  duty  of  the  defendant  to 
execute  a  transfer  of  the  shares  to  the  purchaser,  and  to  complete 
the  sale.    The  breach  substantially  alleged  in  both  counts  is,  that 
the  defendant  did  not  execute  a  transfer;  and  his  answer  is, ''I 
did  not  execute  the  transfer  because  no  assent  of  the  liquidator  to 
the  transfer  was  obtained,  and  it  was  not  my  duty  jto  obtain  it"   1 
do  not,  however,  find  that  the  assent  of  the  liquidator  is  imported 
into  the  contract  between  these  parties ;  nor  do  I  find  that  there 
is  any  illegality  in  the  execution  of  a  transfer  without  such  assent 
It  is  unnecessary  to  say  what  will  be  the  position  of  the  plamtiff  if 
he  is  unable  to  obtain  the  assent  of  the  liquidator ;  but  the  defen- 
dant has  contracted  to  execute  a  transfer,  and  he  must  perform 
his  contract. 

MoNTAOTTE  Smith,  J.  I  am  of  the  same  opinion.  The  first 
count  of  the  declaration  is  framed  in  yery  loose  and  general 
terms,  and  might  perhaps  haye  been  objected  to  as  ambiguous. 
But  it  has  been  pleaded  to ;  and  the  substantial  question  upon 
both  the  pleas  which  haye  been  demurred  to  is,  whether  the 
defendant  was  bound  to  execute  a  transfer  of  the  shares.  The 
sale  was  made  by  the  plaintiff  on  the  defendant's  aecoimt,  accord* 
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ing  to  the  rules  and  regulations  of  the  Stock  Exchange;  the  ^807 
second  count,  which  is  precise,  so  avers.  Now,  it  has  been  held  in  Bizdbbmak 
a  great  number  of  cases  that  persons  buying  or  selling  stock  or  stokb. 
shares  through  members  of  the  Stock  Exchange  are  bound  by  the 
rules  which  govern  the  transactions  of  that  body.  The  defendant, 
consequently,  was  bound  to  execute  a  transfer  of  these  shares  and 
complete  the  sale  unless  there  is  some  rule  of  law  or  some  statute 
which  would  make  it  illegal  for  him  so  to  do.  This  Court  has 
already  held,  in  the  two  cases  which  have  been  referred  to,  that 
there  is  no  illegality  in  contracts  of  this  nature.  The  only  other 
answer  which  the  defendant  has  attempted  to  set  up  is,  that  to 
ask  him  to  execute  a  transfer  of  the  shares  in  question  is  calling 
upon  him  to  do  a  nugatory  act.  This  turns  upon  the  meaning  of 
the  131st  section  of  the  Companies  Act,  1862,  which  provides  that, 
^^  whenever  a  company  is  wound  up  voluntarily,  the  company  shall, 
from  the  date  of  the  commencement  of  such  winding  up,  cease  to 
carry  on  its  business,  except  in  so  £Ar  as  may  be  required  for  the 
beneficial  winding  up  thereof;  and  that  all  transfers  of  shares, 
except  transfers  made  to  or  with  the  sanction  of  the  liquidators, 
taking  place  after  the  commencement  of  such  winding  up,  shall  be 
void."  It  may  be  that  the  defendant's  execution  of  the  transfer 
may  not  operate  as  an  effectual  conveyance  of  the  shares,  but  it 
will  be  a  step  towards  it.  This  is  not  like  the  case  put,  of  a  cove- 
nant in  a  lease  not  to  assign  without  the  licence  of  a  lessor.  There 
the  term  would  be  gone  if  the  lessee  assigned  without  a  licence. 

Judgment  for  the  plaintiff. 

Attorneys  for  plaintiff:  Freshfidda  £  Neu^man. 
Attorneys  for  defendant :  CoverdaJe  £  Co.,  for  Stone  d:  Co.,  Tun- 
bridge  WdU. 
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1867  In  re  A  MARRIED  WOMAN. 

.  .         Acknowledgment  by  a  Married  Woman — Loss  of  Certificate — 3  ife  4  Wm,  4, 

c.  74,  ss.  84,  85. 

A  married  woman  acknowledged  a  mortgage  deed  before  a  jndge,  who  agncd  a 
certificate  as  required  by  3  &  4  Wm.  4,  c.  74,  s.  84.  The  certificate  was  lost 
before  it  was  lodged  with  the  proper  officer  of  the  court  for  the  purpose  of  being 
filed:— 

Held,  that  whether  a  fresh  certificate,  if  given  by  the  judge,  would  be  valid  or 
not,  the  Court  had  no  power  to  authorize  him  to  give  one* 

A  HABBIED  WOMAN  executed  a. mortgage  deed  in  186%  and 
acknowledged  it  before  Williams^  J.,  who  made  the  memorandum, 
and  gave  the  certificate  required  by  3  &  4  Wm.  4,  c.  74,  s.  84. 
The  certificate  was  never  lodged  with  the  proper  officer  of  the 
Court  of  Common  Pleas  as  required  by  s.  85  of  the  act,  but 
remained  in  the  hands  of  the  solicitor  of  the  mortgagee.  After 
his  death  the  certificate  could  not  be  found,  though  the  mortgage 
deed,  with  the  memorandum  signed  by  Williams,  J.,  upon  it»  was 
discovered.  The  property  had  not  been  dealt  with  in  any  way 
since  the  date  of  the  deed,  but  the  husband  had  now  become 
bankrupt. 

TorVf  on  behalf  of  the  mortgagee,  upon  affidavits  stating  the 
above  fetcts,  applied  to  the  Court  to  authorize  Sir  Yaughan 
Williams  (who  had  subsequently  resigned  his  judgeship)  to  make 
a  fresh  certificate.  The  deed  is  of  no  force  until  the  certificate  is 
filed  of  record  in  this  court,  JoUy  v.  Hancock  (1) :  and  the  mort- 
gagee will  therefore  be  deprived  of  his  rights  through  no  fault  of 
his  own  unless  the  Court  will  aid  him.  The  certificate  can  be 
received  at  any  time  by  leave  of  the  Coiui;,  but  the  difficulty  in 
the  present  case  is  that  there  is  no  certificate.  The  memorandum 
on  the  deed  is  a  sufficient  proof  that  it  was  actually  acknowledged, 
and  the  difficulty  is  therefore  really  a  technical  one. 

[BoviUi,  CJ.  Could  not  the  married  woman  make  a  fresh 
acknowledgment  of  the  deed?] 

There  does  not  appear  to  be  any  authority  for  such  a  course. 

(1)  7  Ex.  820 ;  22  L.  J.  (Ex.)  38. 
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BoviLL,  C.J.    We  cannot  interfere  in  this  matter.    We  have  no        1867 
power  to  authorize  Sir  V.  Williams  to  make  a  fresh  certificate;       inbb 
and  it  is  unnecessary  now  to  decide  whether  such  certificate  would   ^y^^^ 
be  valid  or  not  if  he  were  to  make  it.    The  parties  must  take 
such  steps  in  this  matter  as  they  are  advised. 

Byles,  Keating,  and  Montague  Smith,  JJ.,  concurred. 

Motion  refusecL 
Attorney  for  the  mortgagee :  F,  Hatton. 


BRADLEY  v.  CABTWRIGHT  and  Othsbs.  May  13. 

Devise^  Construction  of— Technical  meaning  (^  "  Itme^  controlled  hy  Impltcaiion 
from  the  Context — Btde  in  SheUey'a  Case, 

Where  an  estate  is  given  for  life,  and  the  remainder  to  the  ''  issue  "  is  accom- 
panied bj  words  of  distribution  and  by  words  which  would  convey  an  estate  in 
fee  or  in  tail  to  the  issue,  the  estate  of  the  first  taker  is  limited  to  an  estate  for 
life ;  and  that  whether  the  estate  is  given  in  fee  to  the  issue  by  the  usual  technical 
words  **  heirs  of  the  body,"  or  by  implication. 

By  a  will  made  in  1806,  the  testator  devised  lands  to  his  son  S.  B.  for  life,  with 
remainder  to  trustees  to  preserve  contingent  uses ;  and,  from  and  after  the  decease 
of  S.  B., ''  to  the  use  of  all  and  every  the  issue,  child,  or  children  of  the  body  of 
S.  B.  lawfully  to  be  begotten,  in  such  shares  and  proportions,  manner  and  form, 
as  S.  B.  by  deed  or  will  shall  limit,  appoint,  or  devise  the  said  premises ;"  and, 
'*  in  de&ult  of  such  issue,"  tu  the  use  of  other  sons  of  the  testator  and  their  heirs, 
as  tenants  in  common : — 

Beld,  that  S.  B.  had  power  to  appoint  to  his  children  in  fee,  and  that,  although 
there  was  no  gift  to  the  issue  or  children  in  default  of  appointment,  they,  under 
the  terms  of  the  will,  took  the  same  estate  as  S.  B.  had  power  to  appoint  to  them, 
viz.  an  estate  in  fee ;  and,  therefore,  that  the  first  taker,'^S.  B.,  was  entitled  to  an 
estate  for  life  only,  and  not  to  an  estate  tail. 

Ejectment  for  a  messuage  and  hereditaments  in  the  county  of 
Leicester.  The  following  case  was  stated,  under  a  judge's  order, 
for  the  opinion  of  the  Court,  as  to  the  will  of  William  Bradley, 
who  at  the  date  of  the  will  and  thenceforth  continuously  until  his 
death  was  seised  in  fee  of  the  hereditaments  in  question,  except  a 
small  piece  of  land  which  was  allotted  after  his  death. 

1.  The  will  was  duly  made  and  published  on  the  6th  of  October, 
1806,  and  was  executed  and  attested  so  as  to  pass  freehold  estates ; 


V, 

Gabtwbight. 
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1867  and  by  that  will  the  testator  devised  (amongst  others)  the '  here- 
""  Bradley  ditaments  in  question  to  his  wife  Alice  for  her  life  ;  and,  from  and 
after  her  decease,  he  devised  the  hereditaments  in  question  (except 
the  said  allotted  piece  of  land)  in  the  words  following : — *'  Also 
all  that  my  messuage  or  tenement,  with  the  appurtenances,  situate 
at  Belton  aforesaid,  and  in  the  occupation  of  Bobert  Harvey ;  and 
also  all  that  close  or  ground  inclosed  lying  in  the  lordship  of 
Belton  aforesaid,  called  or  known  by  the  name  of  The  Close  between 
Dams,  in  the  occupation  of  Thomas  Groff ;  and  also  all  that  the 
other  part  or  share  of  the  close  called  The  Flatts,  which  part  is 
situate  in  the  lordship  of  Belton  aforesaid ;  and  also  all  that  the 
other  part  of  the  bam  at  Osgathorpe  aforesaid  not  before  disposed 
of  (except  and  always  reserved  unto  the  said  James  Bradley,  his 
heirs  and  assigns,  at  all  times  for  ever  hereafter,  liberty,  privilege, 
way,  and  passage  for  cattle,  carts,  carriages,  and  otherwise  in  and 
through  the  other  part  of  the*  said  close  called  The  Flatts,  herein- 
after limited  in  use  to  the  said  Samuel  Bradley,  and  also  liberty 
and  privilege  for  the  owners  and  occupiers  of  the  said  James 
Bradley's  part  of  the  aforesaid  close  at  all  times  for  ever  hereafter 
to  water  his  and  their  cattle  at  the  watering-place  situate  in  the 
said  Samuel  Bradley's  part  of  the  aforesaid  close,  without  the  let^ 
suit,  hindrance,  molestation,  or  disturbance  of  the  said  Samuel 
Bradley,  his  heirs  or  assigns) ;  to  the  use  of  my  said  son  Samuel 
Bradley,  to  hold  the  said  last-mentioned  premises  (except  as  afore- 
said) to  him  the  said  Samuel  Bradley  and  his  assigns  for  and 
during  the  term  of  his  natural  life,  without  impeachment  of  waste; 
and,  from  and  after  the  determination  of  that  estate,  by  forfeiture 
or  otherwise,  to  the  use  of  B.  Thompson  and  M.  Woodhouse 
and  their  heirs  during  the  life  of  the  said  Samuel  !3radley, 
upon  trust  to  preserve  the  contingent  uses  and  estates  hereafter 
limited  &om  being  defeated  or  destroyed,  and  for  that  purpose  to 
make  entries  and  bring  actions  as  occasion  shall  require;  but, 
nevertheless,  to  permit  and  suffer  the  said  Samuel  Bradley  and  his 
assigns  to  receive  and  take  the  rents,  issues,  and  profits  thereof  to 
his  and  their  own  use  during  the  term  of  his  natural  life :  and, 
from  and  after  his  [Samuel  Bradley's]  decease,  to  the  use  of  all  and 
every  the  issue,  child,  or  children  of  the  body  of  the  said  Samuel 
Bradley  lawfully  to  be  begotten,  in  such  shares  and  proportions, 
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manner  and  fonn,  as  he  the  said  Samuel  Bradley  at  any  time        1867 
daring  his  life,  by  any  deed  or  writing  to  be  by  him  duly  executed     Bbadlet 
and  attested  in  the  presence  of  two  or  more  credible  witnesses,  or  CABrwrnoHT. 
by  his  last  will  and  testament  in  writing,  to  be  duly  executed  and 
attested  in  the  presence  of  three  or  more  credible  witnesses,  shall 
limit  or  appoint,  give  or  devise,  the  said  premises ;  and,  in  default 
of  such  issue,  to  the  use  of  the  said  John  Bradley,   Vt/'illiam 
Bradley,  and  James  Bradley  [sons  of  the  testator  before  respec- 
tively named  in  the  will]  and  to  their  respective  heirs  and  assigns 
for  ever,  to  take  as  tenants  in  common." 

2.  The  will  contained  specific  devises  in  remainder  after  the 
death  of  the  testator*s  wife  of  other  parts  of  his  real  estates  unto 
each  of  the  testator's  sons,  John,  W^illiam,  and  James,  for  his  life, 
with  a  power  limited  to  each  of  them  of  appointment  in  fevour  of 
his  "  issue,  child,  or  children,"  and  a  gift  over  in  default  of  such 
issue  to  the  others  of  them  and  their  heirs,  corresponding  with  the 
power  of  appointment  and  gift  over  hereinbefore  stated.  The  part 
of  the  close  called  The  Flatts  not  devised  to  Samuel  Bradley, 
was  included  in  the  hereditaments  so  as  aforesaid  devised  to  James 
Bradley  for  life,  and  subjected  to  the  power  so  given  to  him  as 
aforesaid,  with  such  remainder  over  as  aforesaid. 

3.  The  testator  died  on  the  3rd  of  April,  1810,  without  having 
altered  or  revoked  his  said  will,  leaving  his  said  wife  and  four  sons 
him  surviving. 

4.  For  the  purposes  of  this  case,  the  allotted  piece  of  land  was 
to  be  considered  to  form  part  of  and  to  follow  the  title  of  the  said 
hereditaments,  whereof  the  testator  was  seised  in  fee  as  aforesaid. 

The  question  for  the  opinion  of  the  Ck>urt  was,  whether,  accord- 
ing to  the  true  construction  of  the  will  of  the  testator,  William 
Bradley,  the  said  Samuel  Bradley  took  an  estate  taU  in  the  here- 
ditaments in  question. 

Jo$hua  Williams,  Q,C.  (Cave  with  him),  for  the  defendants.  (I) 
Under  the  devise  in  question,  Samuel  Bradley  took  an  estate  in 
fee.  The  gift  over  is  not  in  default  of  such  appointment,  but  in 
de&ult  of  such  issue.    Now,  it  is  a  clear  though  technical  rule  of 

(1)  In  the  absence  of  the  plaintifiPs  counsel,  it  was  arranged  that  the  defen- 
dants* connsel  should  begin. 
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1867  law,  that  a  gift  to  one  for  life,  remaiiider  to  his  issue,  and  a  gift 
BBATtBY  over  in  default  of  such  issue,  creates  an  estate  tail  in  the  first 
t'AiniraioHT.  ^^^^  •  ^SArffoy'«  Clwe.  (1)  The  contention  on  the  other  side  will 
be  that  the  words  **  all  and  every  the  issue,  child,  or  children  of 
the  body  of  Samuel  Bradley,"  mean  "  child  or  children "  in  the 
L'mited  sense,  and  nothing  more.  But  efiect  must  if  possible  be 
given  to  all  the  words  the  testator  has  used.  The  exception  of  the 
rights  of  way  and  water  would  upon  any  other  construction  be 
insensible.  The  two  cases  upon  which  the  defendants  mainly  rely 
are,  Jesson  t.  Wright  (2)  and  Boddy  y.  FUzgercM.  (3)  In  the 
former,  a  devise  to  W.  (a  natural  son  of  the  testator's  sister)  for 
life,  and  after  his  decease  to  the  heirs  of  his  body  in  such  shares 
and  proportions  as  W.  by  deed,  &c.,  shall  appoint,  and,  for  want  of 
such  appointment,  to  the  heirs  of  the  body  of  W.  share  and  share 
alike  as  tenants  in  common,  and,  if  but  one  ehUd^  the  whole  to 
such  only  chUd,  and,  for  want  of  such  issue,  to  the  heirs  of  the 
devisor, — was  held  to  vest  an  estate  tail  in  W.  In  Boddy  v.  FiUh 
gercM  (3)  the  devise  was  "  to  my  son  W.  during  his  life,  and,  after 
his  death,  to  his  lawfal  issue,  in  such  manner,  shares,  and  pro- 
portions, as  he  by  deed  or  will  shall  appoint,  and,  for  want  of  such 
appointment,  then  to  his  issue  equally,  if  more  than  one,  and,  if 
only  one  child,  to  such  child ;  and,  in  failure  of  issue  of  W.,  to  J. :" 
and  this  was  held  to  give  the  first  taker  an  estate  tail  by  implica- 
tion, on  the  ground  that  where  in  a  devise  there  is  a  gift  over  on 
general  failure  of  "  issue,"  it  is  presumed  that  the  word  "  issue  "  is 
used  by  the  testator  in  the  sense  of  *'  heirs  of  the  body."  In  Earl 
of  Tyrone  v.  Marquis  of  Waierford  (4),  under  a  devise  **  to  my 
brother  B.  and  to  his  children  in  succession,"  it  was  held  that  B. 
took  an  estate  tail.  Lord  Justice  Ejiight  Bruce  there  says :  "  The 
word  *  children'  is  a  flexible  expression,  and,  according  to  a  correct 
use  of  the  English  language,  has  more  meanings  than  one.  An 
accurate  speaker  may,  without  impropriety,  use  the  term  *  chil- 
dren' for  the  purpose  of  indicating  offspring,  or  descendants,  or 
posterity,  in  whatsoever  degree."  In  2  Powell  on  Devises,  by 
Jarman,  509,  it  is  said :  "  The  word  *  issue '  is  not  less  extensive  in 
its  import  than  '  heirs  of  the  body ;'  it  embraces  the  whole  line  of 

(1)  1  Rep.  93,  h.  (3)  6  H.  L.  C.  823. 

(2)  2  Bligb,  1.  (4)  1  De  G.  P.  &  J.  613. 
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lineal  descendants ;  it  is  used  in  the  statute  De  Donis,  13  Edw.  1,  18G7 
c.  1  (on  which  estates  tail  depend),  synonymously  with  *  heirs  of  Bradley 
the  body,'  and  the  cases  are  very  numerous  in  which  it  has  been  cartwrtgut 
held  to  create  an  estate  tail.  We  shall  do  well,  therefore,  to  pause 
before  we  place  implicit  reliance  upon  any  of  the  cases  in  which 
the  word  *  issue '  has  been  diverted  from  its  general  legal  accepta- 
tion by  the  mere  use  of  words  of  distribution,  or  other  expressions 
introductory  of  regulations  inconsistent  with  an  estate  tail,  and 
many  of  which  were  decided  at  a  period  when  a  general  impression 
prevailed  in  the  courts  that  similar  expressions  would  convert  the 
term  heirs  of  the  hody  into  children."  In  RoHneon  v.  Bdbinson  (1) 
a  devise  to  H.  for  life  and  no  longer,  taking  the  name  of  E.,  and  to 
such  son  as  he  should  have,  taking  the  name,  and,  in  default  of 
such  issue,  remainder  over,  was  held  to  give  H.  an  estate  tail.  And 
that  decision  was  aflSrmed  in  the  House  of  Ijords.  (2)  There  are 
many  cases  in  which  ''  issue "  or  "  children  "  have  been  held  to 
embrace  grandchildren  or  heirs  of  the  body :  see  King  v.  Mdl-^ 
vng  (3) ;  Haydon  v.  Wilshere  (4) ;  Eoraepool  v.  Watson  (5) ; 
CavIJield  v.  Maguire  (6) ;  Doe  d.  Blesard  v.  Simpson.  (7) 

[Montague  Smith,  J.  In  Ryan  v.  Cowley  (8),  Lord  Chancellor 
Sugden  says :  ''  The  term  issue  may  be  employed  either  as  a  word 
of  purchase  or  of  limitation ;  but,  when  the  testator  adds,  provided 
such  child  or  children  shall  attain  twenty-one,  and,  for  want  of 
such  issue,  then  over,  he  translates  his  own  language,  and  clearly 
shews  that  he  uses  the  word  issue  as  synonymous  with  child  or 
children."  Many  cases  to  the  same  effect  are  referred  to  in 
2  Jarman  on  Wills,  3rd  ed.  419,  et  seq.] 

In  the  absence  of  a  clear  explanatory  context  to  restrain  its 
meaning,  "issue"  is  nomen  generalissimum,  and  includes  the  whole 
posterity.  That  is  now  settled  by  the  decision  in  Baddy  v.  Fitz- 
gerald (9),  notwithstanding  some  of  the  expressions  in  the  opinions 
delivered  in  that  case.  Erie,  C.J.,  in  that  case,  refers  to  the  sum-, 
ming  up  of  the  authorities  as  given  in  the  2nd  edition  of  Jarman 

(1)  2  Ves.  Sen.  225,  (6)  2  J.  &  Lat.  at  p.  176. 

(2)  1  Burr.  38,  52.  (7)  3  M.  &  G.  929. 

(3)  1  Vent.  226.  (8)  Lloyd  &  G.  temp.  Sugden,  7, 10. 

(4)  3  T.  R.  372.  (9)  6  H.  L.  C.  823. 

(5)  3  Yes.  383. 
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1867  on  Wills,  vol.  iL  p.  371  **  to  shew  how  this  eminent  writer  nnder- 
Bbadlkt  stood  the  law  to  be  settled,  and  so  to  lemoye  the  objection  that 
CAirrwRiGHT  ^^®  constraction  will  shake  titles  and  unsettle  the  law,  an  objection 
which  is  a  mere  petitio  principii,  assuming  that  which  is  to  be 
proved."  The  passage  in  question,  which  will  no  doubt  be  relied 
upon  for  the  plaintiff,  is  not  Mr.  Jarman's  summing  up,  but  that  of 
the  editors.  Mr.  Jarman,  who  always  considered  that  '^  issue  "  and 
**  heirs  of  the  body  "  ought  to  receive  the  same  construction,  and 
whose  opinion  on  this  matter  has  already  been  referred  to  in 
2  Powell  on  Devises,  which  was  written  by  him,  took  no  part  in  the 
preparation  of  the  second  edition  of  the  work  on  WHls.  Boddy  v. 
FUzgeraJd  (1)  clearly  decides  that  the  technical  meaning  must  be 
given  to  ^  issue  "  and  "  heirs  of  the  body,"  which  are  most  unyield- 
ing words,  unless  the  context  makes  it  apparent  that  they  are  not 
used  in  that  sense ;  or,  in  the  language  of  Lord  Wensleydale  (2), 
"  To  deprive  the  technical  words  of  their  appropriate  sense,  there 
must  be  sufficient  to  satisfy  a  judicial  mind  that  they  were  meant 
by  the  testator  to  be  used  in  some  other  sense,  and  to  shew  what 
that  sense  is."  That  case  was  followed  in  Sherwin  v.  Kenny  (3), 
where  there  is  a  learned  judgment  of  the  Master  of  the  Bolk 
Dae  d.  Cole  v.  OoldsmWh  (4)  is  also  an  important  case.  There, 
the  devise  was  to  F.  G.  and  his  assigns  for  his  life,  and,  imme- 
diately after  his  decease,  unto  the  heirs  of  his  body  lawfully  to  be 
begotten,  in  such  parts  and  shares  as  F.  G.  should  by  will  or  deed 
appoint,  and,  in  default  of  such  heirs  of  his  body,  then  immediately 
after  his  decease  over  to  J.  G. :  and  it  was  held  that  F.  G.  took 
an  estate  tail  by  implication. 

MeHishy  Q,C.j  for  the  plaintiff.  Under  this  devise,  Samuel 
Bradley  took  an  estate  for  life  only,  with  a  contingent  remainder 
to  his  children  in  fee.  It  is  now  clearly  established  that,  where 
there  are  words  shewing  an  intention  that  the  issue  shall  take  as 
tenants  in  common,  and  there  are  also  words  sufficient  to  give  a 
fee  to  them,  the  ancestor  or  first  taker  takes  only  an  estate  for  life. 
No  doubt,  if  there  be  a  devise  to  A.  for  life,  with  remainder  to  his 
issue  as  tenants  in  common,  and  there  are  no  words  to  enable  the 
children  to  take  the  fee,  and  there  is  a  devise  over  for  want  of 

(1)  6  H.  L.  C.  823.  (3)  16  Ir.  Ch.  Eep.  138. 

(2)  6  H.  L.  a  877.  (4)  7  Taunt.  209. 
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issue,  A.  takes  an  estate  tail ;  for  there  the  testator  only  intends  1967 
the  estate  to  go  over  on  a  general  failure  of  issue.  In  Golder  v.  bhadley 
Cropp  (1),  Sir  J.  Eomilly,  M.R.,  says :  "  I  have  always  considered  Q^y^yuroHT. 
that  where  an  estate  is  given  to  the  ancestor,  and  there  is  a  direc- 
tion that  it  is  afterwards  to  go  to  the  issue  of  his  body,  and  the 
mode  in  which  the  issue  are  to  take  is  specified,  with  words  added 
giving  them  the  absolute  interest,  there  the  ancestor  takes  an 
estate  for  life,  and  not  an  estate  tail,  although  there  is  a  devise 
over  in  the  event  of  the  ancestor  not  having  any  issue.  No  one 
can  doubt  that  the  word  ^ issue'  is  here  used  as  equivalent  to 
'  children.'  I  am  of  opinion  that  the  ancestor,  M.  G.,  takes  an 
estate  for  life,  and  that  her  issue  take,  as  purchasers  an  estate  in 
fee  simple  as  tenants  in  common."  The  words  of  the  devise  there 
were,  ^'  to  M.  for  life,  and,  from  and  immediately  after  her  decease, 
unto  the  issue  of  her  body  lawfully  begotten,  to  hold  to  them  and 
their  heirs  for  ever  as  tenants  in  common."  The  whole  law  is 
fully  and  correctly  stated  in  the  opinion  delivered  by  Crompton,  J., 
in  Boddy  v.  Fitzgerald.  (2)  ^'It  seems  to  me,"  says  that  learned 
judge,  ^  that,  whether  the  fee  is  given  directly  to  the  issue  as 
purchasers  by  apt  words  of  limitation  to  their  heirs,  or  whether  it 
is  given  by  words  implying,  according  to  the  rules  of  law,  the 
intention  that  they  shotdd  have  the  fee,  the  effect  will  be  the 
same,  as  it  is  the  vesting  of  the  fee  in  the  issue,  and  not  the  words 
by  which  it  is  vested,  that  prevents  the  necessity  of  implying  the 
estate  tail  in  the  parent  for  the  purpose  of  carrying  out  the 
intention  that  the  estate  should  not  go  over  until  the  exhaustion 
of  the  particular  line.  Accordingly,  I  am  quite  satisfied  with  the 
proposition  that  in  such  cases  no  estate  tail  is  to  be  implied  in  the 
parent,  but  the  fee  is  to  be  considered  as  vesting  in  the  issue 
whether  the  words  giving  the  fee  are  direct  words  of  limitation, 
as  '  to  the  issue  and  their  heirs,'  or  whether  the  fee  can  be  held 
to  be  vested  in  them  from  the  use  of  such  expressions  as  *  estate, 
&c.  &c.,'  or  by  implication  from  a  power  to  appoint  the  fee  to 
them."  That  is  precisely  the  case  now  before  the  Court.  The 
opinions  of  Williams,  J.,  at  p.  861,  of  Lord  Cranworth  at  p.  872, 
and  of  Lord  Wensleydale  at  p.  883,  are  also  most  important.  In 
Sex  Y.  Marquis  of  Stafford  (3),  one  having  an  only  child,  Eebecca, 
(1)  5  Jur.  N.  S.  562.  (2)  6  H.  L.  C.  at  p.  855.  (3)  7  Bast,  521. 
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1867  who  was  married  and  had  three  children,  Thomas,  Rebecca,  and 
BRAmjET  ^  J^i^9  devised  his  oopjholds  to  Bebecca  his  daughter  for  life, 
CAKTWRiGirr.  remainder  to  his  granddaughter  Eebecca  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  the  use 
of  the  issue  of  the  body  of  his  granddaughter  Bebecca  in  such 
parts,  shares,  and  proportions,  manner  and  form,  as  she  should  by 
deed  or  will  appoint ;  and,  in  default  of  appointment,  to  the  use 
of  all  and  every  the  children  of  his  said  granddaughter  and  their 
heirs,  as  tenants  in  common ;  and,  in  defauU  of  such  issue,  to  the 
use  of  all  and  every  the  other  children  of  his  daughter  Bebecca 
and  their  heirs,  as  tenants  in  common,  &c. ;  and,  in  default  of  such 
issue,  to  his  own  right  heirs :  and  it  was  held  that,  upon  the  death 
of  the  testator's  daughter  and  of  his  granddaughter  Bebecca,  with- 
out any  appointment,  an  only  child  of  the  latter  took  an  absolute 
fee.  In  Lambert  v.  Thwaites  (1),  Kindersley,  V.C.,  says :  "  The 
general  principle  seems  to  be  this :  If  the  instrument  itself  gives 
the  property  to  a  class,  but  gives  a  power  to  A.  to  appoint  in  what 
shares  and  in  what  manner  the  members  of  that  class  shall  take, 
the  property  vests,  until  the  power  is  exercised,  in  all  the  members 
of  the  class,  and  they  will  all  take  in  de&ult  of  appointment ;  but, 
if  the  instrument  does  not  contain  a  gift  of  the  property  to  any 
class,  but  only  a  power  to  A.  to  give  it  as  he  may  think  fit  among 
the  members  of  that  class,  those  only  can  take  in  default  of 
appointment  who  might  have  taken  under  an  exercise  of  the 
power.  In  that  case  the  Court  implies  an  intention  to  give  the 
property  in  default  of  appointment  to  those  only  to  whom  the  donee 
of  the  power  might  give  it."  The  rule  is  distinctly  recognised  that, 
if  the  issue  take  the  fee,  the  first  taker  has  an  estate  for  life  only. 
In  the  3rd  edition  of  Jarman  on  Wills,  at  pp.  416, 417, — after  com- 
menting upon  several  cases,  and,  among  them,(7ro«fer  v.  Crozier  (2), 
Oreenwood  v.  BothweU  (3),  Montgomery  v.  Montgomery  (4),  J3ar- 
rison  v.  Harrison  (5),  Slater  v.  DangerfUid  (6),  Kavanagh  v.  Jlfor- 
land  (7),  and  Boddy  v.  Fitzgerald  (8),  the  editors  deduce  from 
them  the  following  propositions,  which  clearly  establish  that  for 

(1)  Law  Eep.  2  Eq.  at  p.  155.  (5)  7  M.  &  G.  938. 

(2)  3  Dr.  &  W.  373.  (6)  15  M.  &  W.  263. 

.    (3)  5  M.  &  G,  628.  (7)  Kay,  16 ;  23  L.  J.  (Ch.)  41. 

(4)  3  J.  &  Lat.  47.  (8)  6  H.  L.  C.  823. 
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which  the  plaintiff  contends  here : — "  First,  where  words  of  distri-  1867 
bution,  but  without  words  to  carry  an  estate  in  fee,  are  annexed  to  BBAsunr 
the  devise  to  the  issue,  and  there  is  a  gift  over  in  default  of  issue  c^^BrwiaBBT. 
of  the  ancestor  generally,  or  in  default  of  such  issue,  or  in  default 
of  issue  living  at  the  death  of  the  ancestor,  the  ancestor  takes  an 
estate  taiL  As  to  the  truth  of  this  proposition,  the  cases  seem  to 
admit  of  no  reasonable  doubt,  and  it  appears  to  be  immaterial  that 
between  the  gift  to  the  ancestor  and  that  to  the  issue  there  is  a 
limitation  to  trustees  to  preserve  contingent  remainders.  Secondly, 
where  the  gift  is  as  in  the  last  proposition,  but  there  is  no  gift 
over  in  default  of  issue,  still,  since  the  issue  taking  by  purchase 
could  only  take  for  their  lives,  the  ancestor  is  held  to  take  an 
estate  tail,  which,  if  not  barred,  will  descend  to  his  issue,  this 
being  the  only  mode  of  carrying  the  inheritance  to  the  issue. 
Thirdly,  where  words  of  distribution,  together  with  words  which 
would  carry  an  estate  in  fee,  are  attached  to  the  gift  to  the  issue, 
the  ancestor  takes  an  estate  for  life  only;  and  the  result  is  the 
same  whether  the  fee  is  given  by  the  technical  words  ^  heirs  and 
assigns,'  or  by  such  words  as  'estate,'  *  part,'  *  share,'  &c.,  occurring 
in  the  description  of  the  subject  of  the  gift,  or  words  imposing 
a  pecuniary  charge  upon  the  issue,  and  whether  the  gift  to  the 
issue  be  direct  or  by  implication  from  a  power  to  appoint  to  them, 
and  whether  there  is  a  gift  over  on  general  failure  of  the  issue  or 
not;  and  the  same  rule  applies  where  the  issue  would  take  an 
estate  tail."  The  question  for  the  Court  here  is  whether  that  is  a 
correct  exposition  of  the  law,  and  whether  there  is  in  this  will  such 
an  implication  of  an  estate  in  fee  in  the  children  of  Saniuel  Bradley. 
All  the  earlier  law  is  discussed  by  Lord  St  Leonards  in  Mont- 
gomery V.  Montgomery.  (1)  Orozier  v.  Crozier  (2)  is  also  a  most 
important  case.  In  Kavanagh  v.  Morland  (3)  it  is  laid  down 
that,  though  the  word  '4ssue"  is  prima  facie  equivalent  to  ''heirs 
of  the  body,"  the  Court  leans  against  so  construing  it  when  there 
are  other  expressions  in  the  will  to  control  that  meaning;  and 
that,  if  words  of  limitation  be  superadded,  as,  a  gift  to  ''issue 
and  their  heirs,"  the  issue  take  as  purchasers  in  fee  simple,  and  a 
gift  over  on  a  general  failure  of  issue  operates  nothing.    In  none 

(1)  3  J.  &  Lat.  47.  (2)  3  Dr.  &  War.  373. 

(3)  Kay,  16;  23  L.  J.  (Oh.)  41. 
Vou  II.  2  X  2 
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1867       of  the  cases  relied  on  for  the  defendants  were  there  words  enough 
Bradlr    to  carry  a  fee  to  the  issue. 

Joshua  WiUiams,  in  reply,  admitted  that  the  rule  contended  for  by 
the  plaintiff  was  well  founded  where  there  was  an  express  limitation 
to  the  issue,  their  heirs  and  assigns ;  but  contended  that  a  mere  im- 
plication would  not  suffice,  and  that  the  fair  result  of  all  the  autho- 
rities was  that  Samuel  Bradley  took  under  the  devise  in  question 
an  estate  tail  He  also  referred  to  Doe  d.  Blandford  t.  Applin  (1), 
Tate  V.  Clarke  (2),  Oreenwood  v.  RothweU  (3),  Harrison  v.  Harrv- 
son  (4),  Ebs  parte  Wynch  (5),  and  Woodhouse  v.  Eerrick.  (6) 

Cur.  adv.  vuU. 

May  13.  The  judgment  of  the  Court  (Bovill,  C  J.,  Byles,  Keat- 
ing, and  Montague  Smith,  JJ.)  was  delivered  by 

BoviLL,  C.J.  We  have  taken  time  to  consider  our  judgment  in 
this  case,  not  from  any  doubt  that  was  entertained  by  any  member 
of  the  Court,  but  in  order  that  we  might  more  carefully  examine 
some  of  the  authorities  which  were  cited  in  the  course  of  the  argu- 
ment :  and  the  result  of  such  examination  and  the  further  con- 
sideration of  the  case  has  confirmed  us  in  the  view  that  Samuel 
Bradley  took  an  estate  for  life  only,  and  not  an  estate  tail,  under 
the  limitations  of  this  will. 

We  quite  concur  in  the  first  part  of  the  argument  of  the  learned 
counsel  for  the  defendants,  that  the  word  ''issue''  must  prima 
facie  be  taken  to  be  used  in  its  ordinary  sense,  embracing  all 
ftiture  descendants,  and  be  construed  as  a  word  of  limitation  of  the 
inheritance,  equivalent  to  the  technical  expression  "heirs  of  the 
body."    But  it  was  further  contended  on  the  part  of  the  defendants  , 

that  there  was  not  to  be  found  in  the  rest  of  the  language  of  this  | 

will  sufficient  grounds  for  controlling  the  usual  and  technical  mean-  | 

ing  of  the  word  "  issue.**  | 

In  addition  to  the  cases  of  Jeeson  v.  Wright  (7)  and  Bofnnson  v.  | 

(1)  4  T.B.  82.  (5)  5  De  G.  M.  &  G.  188, 210. 

(2)  1  Beav.  100.  (6)  1  K.  &  J.  862.  ' 
(8)  5  M.  &  G.  628.                            (7)  2  Biigh,  1.                                              I 

'(4)  7M.&G.938. 
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Bobinson  (1),  the  cases  of  Boddy  y.  FUzgeraJd  (2),  in  the  House  of       1867 

Lords,  and  Shermn  v.  Kenny  (3)  before  the  Master  of  the  EoUs  in     Bbadlei" 

Ireland,  were  mainly  relied  upon  by  the  defendants  in  support  of  ^  BTwmaar 

this  yiew.    So  &r  as  the  general  proposition  deducible  from  these 

is  concerned,  for  which  the  defendants  contended,  it  was  scarcely 

controverted  by  the  learned  counsel  for  the  plaintiff  :^nd  he  relied 

principally  upon  the  distinction  that,  where  an  estate  is  given  for 

life,  and  the  remainder  to  the  issue  is  accompanied  by  words  of 

distribution  and  by  words  which  would  convey  an  estate  in  fee  or 

in  tail  to  the  issue,  the  estate  of  the  first  taker  is  limited  to  an 

estate  for  life,  and  is  not  an  estate  tail.     In  support  of  that  view 

he  strongly  relied  upon  the  principles  laid  down  in  the  case  oi 

Boddy  V.  Fitzgerald  (2),  and  especially  upon  the  law  as  stated 

there  by  several  of  the  learned  judges  who  were  in  £Bivour  of  an 

estate  tail  having  been  created  under  the  terms  of  the  will  in  that 

case.    He  further  contended  that  this  would  be  the  result,  whether 

the  estate  was  given  in  fee  to  the  issue  by  the  usual  techr  cal 

wordfif,  or  by  implication ;  and  that  there  was  such  an  implication 

in  the  present  case. 

The  first  part  of  this  contention  was  scarcely  denied  by  Mr. 
Williams  on  the  part  of  the  defendants :  but  he  insisted  that  the 
fee  must  be  b'mited  to  the  issue  by  eapreaa  words,  and  that  it 
would  not  be  sufficient  that  it  should  pass  to  them  by  implication 
from  the  terms  of  the  will. 

It  is  quite  true  that,  previously  to  the  decision  of  the  case  of 
Montgomery  v.  Montgomery  (4)  and  some  of  the  other  cases  cited 
by  Mr.  Mellish,  several  cases  had  been  decided,  to  which  our  atten- 
tion was  called  by  Mr.  Williams  in  his  reply,  in  which  the  first 
taker  was  held  to  take  an  estate  tail,  although  words  had  been 
used  in  the  will  which  might  by  implication  have  been  construed 
to  give  an  estate  in  fee  to  the  issue :  but,  in  none  of  those  cases 
was  the  distinction  made,  or  the  point  as  to  the  effect  of  those 
words  either  raised  or  decided.  Indeed,  Mr.  Williams  contends  it 
was  a  new  point,  not  su^ested  by  Mr.  Jarman  himself,  and  that  it 
was  introduced  into  the  later  editions  of  Mr.  Jarman's  book  for  the 
first  time  by  the  learned  editors  of  that  valuable  work. 

(I)  11  Beav.  871.  (3)  16  Jr.  Ch.  Rep.  138. 

/  (2)  6  H.  L.  G.  823.  (4)  8  J.  &  Lat  47; 

2X2  2 


V. 
CABTWfilOHT. 


522  OOUBT  OP  COMMON  PLEAS,  [L.  B. 

1867  It  appears  to  us,  that,  so  far  as  it  is  applicable  to  this  case  (and 

Bradlw  i*  is  ^0*  necessary  to  examine  it  further),  the  rule  has  been  cor- 
rectly laid  down  in  the  3rd  edition  of  Jarman  on  Wills,  at  p.  437. 
And  we  are  of  opinion  ihat^  where  words  of  distribution^  together 
with  words  which  would  carry  an  estate  in  fee,  are  attached  to  the 
gift  to  the  issue,  the  ancestor  takes  an  estate  for  life  only ;  and 
that  the  result  is  the  same  whether  the  fee  is  given  by  the  usual 
technical  words  or  by  implication. 

The  rule  to  which  we  have  adverted  as  laid  down  by  the  learned 
editors  of  Jarman  was  not  stated  as  a  mere  speculative  opinion  of 
their  own,  but  as  being  in  their  opinion  the  result  of  the  decisionsy 
including  the  cases  of  Montgomery  v.  Montgomery  (1)  and  Boddy  v. 
Fitzgerald.  (2)  And  we  think  they  have  correctly  appreciated  and 
stated  the  rule  which  consistently  with  those  decisions  ought  now 
to  prevaiL 

The  case  of  Montgomery  v.  Montgomery  (1),  decided  by  Xioid 
St.  Leonards,  is  of  the  highest  authority  upon  this  pointy  and  haa 
in  our  opinion  a  most  important  bearing  upon  the  rule  as  we  have 
stated  it,  and  a  most  material  effect  upon  the  decision  in  the 
present  case.  In  that  case  it  was  held  that  the  testator,  by 
devising  his  part  of  certain  lands  to  the  "  issue,"  "  share  and  share 
alike,**  must  be  taken  to  have  intended  to  pass  the  fee  to  them, 
and  that  the  previous  devise  to  the  son  was  therefore  to  be  con- 
sidered as  a  devise  for  life  only. 

If  the  rule  be  as  we  have  stated  it,  we  think  that  it  is  applicable 
to  the  present  case.  The  terms  of  the  power  of  appointment  em- 
powering Samuel  Bradley  to  appoint  to  all  and  every  {he  issue,  ehUd 
or  children  of  his  body,  in  such  shares  and  proportions,  manner  (VnA 
formy  as  he  should  think  fit,  would  in  our  opinion  entitle  Samuel 
Bradley  to  appoint  to  his  children  in  fee :  and,  although  there  is 
no  gift  to  the  issue  or  children  in  default  of  appointment,  we  think 
that  such  issue  or  children  would  under  the  terms  of  the  will  take 
the  same  estate  as  Samuel  Bradley  would  have  power  to  appoint  to 
them,  viz.  an  estate  in  fee.  The  present  case,  therefore,  in  ^^ 
opinion  comes  within  the  rule  that  under  such  circumstances  ihe 
first  taker  would  be  entitled  to  an  estate  for  life  only. 

In  the  case  of  Boddy  v.  Fitzgerald  (2)  the  express  devise  over 
(1)  3  J.  &  Ut..  47.  (2)  6  H.  L.  C.  823. 


VOL.  nj  .  EASTEB  TEBM,  XXX  VIOT. 

to  the  issue  in  Sefaiilt  of  appointment  under  the  power  gave  them       1867 
an  estate  for  life  only,  and  excluded  auy  such  implication  as  we     bruxuk 
think  arises  in  this  case.    But^  if  there  had  not  been  such  an  ^  ___^'__, 
express  devise  over  to  the  issue,  and  which  in  legal  effect  was  a 
devise  to  them  for  life  only,  we  do  not  doubt  that  the  learned 
judges  who  thought  that  in  that  case  there  was  an  estate  tail 
in  the  first  taker,  would  have  come  to  a  different  conclusion,  and 
agreed  with  those  who  thought  that,  even  in  that  case,  the  first 
taker  was  entitled  for  life  only.    The  case  of  Sherunn  v.  Kenny  (1) 
we  think  is  distinguishable  on  the  same  ground. 

Admitting  fully  the  general  effect  that  is  to  be  given  to  the 
word  "issue,"  it  is  yet  liable  to  be  controlled,  if  a  contrary  inten- 
tion is  to  be  collected  from  the  terms  of  the  will,  and  if  it  can  be 
shewn  to  have  been  used  in  a  less  extended  sense ;  and  looking  to 
the  whole  of  this  will,  and  to  the  rules  that  have  been  laid  down 
for  ascertaining  and  for  carrying  into  effect  the  intention  of  tes- 
tators in  the  construction  of  wills,  we  think  that  in  this  case  the 
words  "  issue,  child,  or  children,"  and  the  subsequent  mention  of 
"  issue,"  when  read  in  connection  with  the  context^  must  be  taken 
to  have  been  used  in  the  sense  of  '^  children,"  and  to  be  words  of 
purchase. 

We  may  also  mention  the  case  of  Jordan  v.  Adams  (2),  in 
which  the  words  "  heirs  male  of  the  body "  were  held  to  be  re- 
stricted to  ''  sons,"  by  reason  of  a  subsequent  reference  to  **  their 
fether : "  and  in  every  case,  however  general  the  words  may  be,  they 
may  be  restrained  and  limited  by  the  context,  whenever  it  clearly 
appears  that  they  were  intended  to  be  used  in  a  more  restricted 
sense. 

In  the  construction  which  we  have  adopted,  no  violence  is  done 
to  the  intention  of  the  testator  so  clearly  expressed,  that  Samuel 
Bradley  was  to  take  for  life  only ;  and  it  is  consistent  with,  and  , 
carries  into  effect  what  we  consider  to  have  been,  the  general  inten- 
tion of  the  testator  as  conveyed  by  the  language  of  the  will,  that 
the  estate  was  to  vest  in  the  children  of  Samuel  Bradley  in  fee,  in 
defaidt  of  appointment  by  their  father.  It  is  only  from  the  necessity 
of  the  case,  and  in  order  to  effectuate  the  intention  of  a  testator,  that 

(1)  16  Ir.  Ch.  Rep.  138.  (C.P.)  180 ;  in  error,  9  C.  B.  (N.S.) 

(2)  6  0.  B.  (N.S.)  748 ;  29  L.  J.  483 ;  30  L.  J.  (C.P.)  161. 
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1867        the  edtate  is  not  to  go  over  nntil  the  failuTe  of  all  fotore  geneiar- 


Bbadlet    tions,  that  an  express  devise  for  life  only  is  held,  by  the  applica- 

Oaktwbioht.  *^^^  ^^  ^®  ^®  ^  Shdley's  Case  (1),  to  become  an  estate  tail :  but 

for  the  reasons  we  have  stated,  we  think  that  no  sneh  necessity 

exists  in  this  case,  and  that  there  is  an  implied  gift  to  the  **  issae," 

in  the  sense  of  "  children,"  in  fee. 

The  intention  which  the  testator  has  clearly  expressed  that 
Samuel  Bradley  should  take  for  life  only,  and  the  intention,  which 
must  be  implied,  that  the  issue  or  children  were  to  take  distribu- 
tively  in  fee,  will  then  be  carried  out  consistently  with  the  rules 
of  law,  and  in  conformity  with  the  decisions  and  the  principles 
upon  which  those  decisions  rest. 

The  construction  contended  for  by  the  defendants  would,  as  be- 
tween the  children,  have  given  the  estate  to  the  eldest  son  in  pre- 
ference to  the  resty  destroying  the  power  of  appointment^  and 
practically  giving  Samuel  Bradley  (by  enabling  him  to  cut  off  the 
entail)  the  absolute  power  over  the  property,  and  would  thus  in  our 
opinion  be  entirely  contrary  to  the  intention  of  the  testator,  as  we 
collect  it  from  the  language  of  the  will. 

For  these  reasons  we  give  our  judgment  for  the  plaintiff. 

Judffmentfar  the  plaintiff. 

Attorneys  for  plaintiff:  Davidsan,  Carry  &  Bannister, 
Attorneys  for  defendants :  Williamson,  HiU^  &  Ob.,  fwr  WooUegf 
Loughborough. 

(1)  1  Rep.  93,  b. 
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GREEN,  AssiaisES  of  W.  VERITY,  a  Baxsxuft  v.  INGHAM.  1867 

Bankrupt — Order  and  Dispo$iiion — CfhoBe  in  Action — Assignment  qf  Pdiei/  <f         ^    '' 
Insurance  on  Bankrupts  Life,  without  Notice  to  the  Office, 

A.  delivered  to  B.  a  policy  of  insurance  on  his  own  life,  to  secure  a  loan  from 
B.,  with  the  intention  of  giving  B.  an  interest  in  the  sum  insured.  No  notice  of 
the  transaction  was  given  to  the  insurance  office : — 

BM,  that  the  policy  remained  in  the  order  and  disposition^of  A.,  and  that,  on 
his  hankruptcy,  his  assignee  was  entitled  to  recover  it  from  B. 

Gibson  v.  Overhury  (7  M.  &  W.  555)  distinguished. 

Dbtinub  by  the  plaintiff,  creditors*  assignee  of  William  Verity, 
a  bankrupt,  for  a  policy  of  assurance  effected  on  the  life  of  the 
bankrupt  in  The  English  V\^idows'  Fund  and  General  Life  Assure 
ance  Association,  for  3002L 

The  defendant  traversed  the  detention  of  the  policy  and  the 
plaintiff's  property  in  it,  and  for  a  third  plea  alleged  that  before 
Verity  became  a  bankrupt,  and  before  the  detention  in  the  decla- 
ration mentioned,  the  policy  was  the  property  of  Verity,  who, 
being  indebted  to  the  defendant  in  a  sum  which  the  defendant  had 
before  then  lent  to  him,  agreed  with  the  defendant  that  he  should 
hold  the  policy  as  a  pledge  and  security  to  secure  the  payment  of 
a  sum  to  the  defendant ;  that  Verity,  in  pursuance  of  the  agree- 
ment, thereupon,  and  before  his  bankruptcy,  deposited  the  policy 
with  and  delivered  it  to  the  defendant,  to  be  by  the  defendant  held 
as  such  pledge ;  and  that  thence  and  until  and  at  the  time  of  the 
detention  of  the  policy  in  the  declaration  mentioned,  the  defendant, 
under  and  according  to  the  terms  of  the  agreement  and  deposit, 
had  held  and  still  held  the  policy  as  such  pledge  and  security  as 
aforesaid,  to  secure  payment  of  the  said  sum,  which  still  remained 
unpaid,  &c    Issue  thereon. 

Under  a  judge's  order,  pursuant  to  the  Common  Law  Procedure 
Act,  1854,  the  following  case  was  stated  for  the  opinion  of  the 
Court: — 

1.  The  defendant  is  a  dyer  and  finisher  at  Bradfoid,  in  York- 
shire, and  at  the  time  of  the  transaction  hereinafter  mentioned 
Verity  was  a  worsted-spinner  at  Dudley  EUll,  near  Bradford. 

2.  Some  time  before  the  24th  of  April,  1865,  the  defendant  and 
Verity  had  had  various  business  transactions  together. 
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_  ^^  _  3.  By  a  policy  of  the  ISth  of  October,  1858,  Verity  effected  an 
Gbeen  insurance  on  his  own  life  for  3007.  with  The  English  Widows'  Fund 
Ingham.     Ai^d  General  Life  Assurance  Association. 

4.  Verity  paid  all  the  premiums  which  became  due  in  respect 
of  the  policy  to  the  24th  of  April,  1865. 

5.  On  the  24th  of  April,  1865,  Verity  (as  the  defendant  alleged) 
applied  to  the  defendant  for  a  loan  of  1007.,  to  be  returned  in  a 
short  time.  Tjie  defendant  made  the  advance,  taking  as  a  security 
Verity's  promissory  note  for  100/.,  payable  on  demand,  with  5  per 
cent,  interest.  Not  being  satisfied  with  this  security,  the  defendant 
a  few  days  afterwards  pressed  for  payment^  whereupon  Verity  pro- 
posed to  let  him  have  the  policy  as  an  additional  security.  No 
memorandum  in  writing  was  (as  the  defendant  alleged)  given  on 
the  delivery  of  the  policy  to  the  defendant,  and  it  was  verbally 
arranged  between  him  and  Verity  that  the  policy  was  to  be  held 
by  the  defendant  as  further  security.  (1) 

6.  The  defendant  also  alleged  thaty  shortly  after  the  delivery  of 
the  policy  by  Verity  to  him,  and  without  any  solicitation  or 
request  on  his  part.  Verity  left  with  the  defendant  a  sold  note 
referring  to  the  policy,  as  follows : — 

**  Bradford,  April  24th,  1865. 

"  Mr.  Ingham,  Bought  of  W.  Verity, 

"Life  Assurance  policy  of  300/.,  for  100/.  cask 

"  Settled  same  day, 
"loot  "W.  Verity." 

The  bankrupt,  on  being  examined  on  the  1st  of  February,  1866, 
in  the  Bankruptcy  Court  at  Leeds,  alleged  that  he  sold  the  policy 
to  the  defendant  for  the  100/.,  and  that  he  gave  the  above-men- 
tioned document  at  the  time.  The  defendant  was  not  present  at 
this  examination,  nor  had  he  any  notice  that  such  examination  was 
to  be  taken  or  the  matter  inquired  into.  The  above  document 
was  duly  stamped  with  a  Id.  receipt  stamp ;  and  the  promissory 
note  set  forth  in  par.  5  is  properly  stamped  as  a  promissory  note. 
The  defendant  retained  possession  of  the  promissory  note,  policy, 

(1)  The  caae  did  not  state  when  the      tween  the  24th  of  April  and  the  IStli 
policy  was  handed  over;  but  it  was      of  May. 
admitted  to  have  been  some  time  be- 
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and  sold  note,  and  has  them  still ;  and,  when  the  policy  was  de-     .  1967 
manded  of  him,  he  said  he  should  not  give  it  up,  but  ^ould  send      Gbsek 
the  papers  shewing  his  right  to  it  down  to  his  attorney,  to  whom     i^oSak. 
the  plaintiff  was  to  apply.    The  plaintiff's  derk  applied  accord- 
ingly, and  the  policy,  promissory  note,  and  sold  note  were  pro- 
duced, and  again  subsequently  to  the  plaintiff  himself.     The 
plaintiff  alleges  that  no  statement  was  ever  made  before  this  case 
was  drawn  up,  long  after  such  production,  that  the  policy  and 
sold  note  had  been  left  as  the  defendant  now  alleges;  and  the 
defendant  alleges  that  he  never  gave  any  explanation  to  the 
plaintiff,  because  he  was  never  asked. 

6.  The  bankrupt  was  indebted  to  several  persons,  and  amongst 
others  to  the  plaintiff,  who  both  before  and  after  the  24th  of  April 
had  threatened  him  with  proceedings,  and  had  on  the  12th  of  May 
issued  a  writ  and  a  notice  in  bankruptcy  against  Verity. 

7.  On  the  15th  of  May,  1865,  Verity  'was  adjudicated  a  bank- 
rupt on  his  own  petition;  and  on  the  29ih  of  May  the  plaintiff 
was  appointed  creditors'  assignee.  The  commissioner  acting  in  the 
matter  had  made  an  order  giving  the  plaintiff  leave  to  sue,  under 
8. 153  of  the  Bankruptcy  Act,  1849  (12  &  13  Vict.  c.  106);  and 
an  order  had  also  been  made  under  s.  125.  This  order  was  made 
in  the  absence  of  the  defendant ;  and  no  opportunity  was  given  to 
him  to  oppose  the  making  of  it ;  nor  was  any  notice  given  to  him 
of  the  plaintiff's  intention  to  apply  for  it. 

8.  Verity  is  still  living ;  and  the  policy  has,  since  the  24th  of 
April,  1865,  been  kept  up  and  the  premiums  paid  by  the  defen- 
dant; but  no  notice  has  ever  been  given  by  Verity  or  the 
defendant  of  the  above-mentioned  dealings  with  it  to  the  insurance 
company  or  to  any  person  or  persons  on  their  behalf.  There  was 
a  demand  and  refusal  before  action.  The  Court  were  to  be  at 
liberty  to  draw  all  inferences  of  law  and  fact. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  as  assignee,  was  entitled  to  the  possession  of  and  to 
recover  from  the  defendant  the  policy,  or  the  piece  of  paper,  or  its 
value,  and  what,  if  anything,  for  its  detention.  If  the  Court  should 
be  of  opinion  in  the  affirmative,  judgment  was  to  be  entered  for 
the  plaintiff  for  the  policy*  or  what  the  Court  should  fix  as  its 
value,  and  what  the  Court  should  think  fit  for  its  detention,  with 
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I8<n^.      costs.    If  the  Cionrt  should  be  of  opinion  in  the  negative,  jadgment 
Gbeen      of  non-pros,  was  to  be  entered,  with  costs. 


V. 

Ihghav. 


Quain,  Q.C.,  for  the  plaintiff.  The  facts  disclose  a  sale  or  an 
assignment  of  the  policy  to  the  defendant ;  and>  no  notice  haying 
been  given  to  the  office^  it  was  clearly  in  the  order  and  disposition 
of  the  bankrupt  at  the  time  of  his  bankruptcy,  viz.  on  the  15th  of 
May.  In  aU.  cases  of  assignment  of  a  debt  there  must  be  notice  to 
the  debtor  in  order  to  complete  the  transaction  and  pass  tbe 
interest :  Edwards  v.  Martin  (1) ;  In  re  WM's  Policy.  (2)  In  the 
former  of  these  cases  policies  of  insurance  were  deposited  mih 
bankers  as  security  for  a  debt ;  the  bankers  gave  no  notioe  to  the 
office ;  and,  the  assured  having  become  bankrupt  and  died,  it  was 
held,  on  a  bill  by  the  assignees,  that  the  policies  remained  in  the 
bankrupt's  order  and  disposition,  and  that  his  assignees  were 
entitled  to  the  proceeds,  less  the  premiums  paid  by  the  bankers, 
although  the  secretary  of  the  office  was  casually  made  aware  of 
the  toLCt  of  the  deposit.  The  same  doctrine  was  recognised  in  Be 
WeWa  Policy.  (2)  The  defendant  will  no  doubt  rely  upon  a  case 
of  Oibson  .v.  Overbury  (3),  where  a  distinction  was  taken  for  the 
first,  and  it  is  believed  the  last,  time  between  the  instrument  itadf 
and  the  debt  it  professes  to  secure,  and  it  was  held  that  trover 
would  not  lie  for  the  paper.  Lord  Abinger  there  says :  **  Various 
cases  have  been  decided  in  equity,  the  authority  of  which  we  do 
not  dispute,  and  which  shew  that  where  an  equitable  aasignm^t 
of  an  interest  has  been  contemplated,  but  there  has  been  no  notioe 
to  the  debtor,  the  instrument  is  supposed  to  remain  in  the  hands 
of  the  party  making  such  equitable  assignment  The  present  case 
does  not  at  all  contravene  those  cases,  but  is  consistent  with  ihem. 
Suppose  there  had  been  an  assignment  in  writing  of  this  policy  to 
secure  the  debt,  but  no  notice  given  to  the  office,  then  it  would  M 
within  several  of  the  cases,  and  particularly  within  those  decided 
before  the  Vice  Chancellor  (Shad  well),  and  reported  in  2  Simons  (4), 
that  there  had  been  no  equitable  transfer,  because  it  was  not  con* 
templated,  and  that  the  instrument  remained  in  the  possession  of 

(1)  Law  Rep.  1  Eq.  121.  (4)  Wmiama  v.  TVioiy,  2  Sim.  267, 

(2)  Law  Hep.  2  £q.  456.  and  Ex  parte  CdviOe,  2  Sim.  570,  n. 

(3)  7  M.  &  W.  565.     . 
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• 


the  bankrapty  notwithstanding  the  intended  transfer ;  and,  if  it  iser 
was  not  complete  in  equity,  then  the  assignees  would  not  be  osxiar 
divested  of  their  right  to  recover.  But,  in  the  case  of  a  mere  lien  •• 
from  a  deposit  bj  the  bankrupt,  I  believe  there  is  no  example  of 
the  assignees  having  been  held  entitled  to  maintain  trover."  In 
the  present  case,  however,  there  was  not  a  mere  deposit  of  the 
paper  by  way  of  lien ;  but  the  facts  shew  an  intention  to  confer 
upon  the  depositary  an  interest  in  the  fund.  In  the  course  of  the 
argument  Ex  parte  Burton  (1),  Ex  parte  Monro  (2),  Buck  v. 
Lee  (3),  and  Dean  v.  James  (4),  being  cited,  Parke,  B.,  says: 
^^ Those  were  cases  of  assignment:  here,  the  defendants  contem- 
plated nothing  more  than  the  taking  a  deposit  of  the  instrument 
as  a  security  for  their  advances."  Gibson  v.  Overhury  (5),  there- 
fore, which  appears  to  be  inconsisteint  with  the  decision  of  the 
Queen's  Bench  in  Belcher  v.  Campbell  (6),  does  not  govern  the 
present  case ;  for,  even  taking  the  defendant's  own  version  of  t^e 
transaction,  this  clearly  was  intended  to  be  an  assignment  of  an 
interest,  and  not  a  mere  deposit,  as  in  that  case. 

[Montague  Smith,  J.,  referred  to  Broadhewl  v.  Varley.  (7)] 
Eemplay,  for  the  defendant.  Whatever  may  be  the  rights  of  the 
parties  to  the  money  which  may  become  payable  under  the  policy, 
the  defendant  is  clearly  entitled  t6  retain  the  paper  itself.  The 
supposed  distinction  between  a  sale  or  assignment  of  the  thing  and 
a  deposit  by  way  of  lien  is  unintelligible ;  in  either  case,  the  action 
must  be  brought  in  the  name  of  the  pledgor  or  his  assignees.  It 
is  impossible  now  to  dispute  the  cases  in  equity  (which  have  been 
followed  at  law),  that  a  chose  in  action  is  within  s.  125  of  the  12  & 
13  Vict.  c.  106,  though  it  is  difficult  to  see  the  principle  upon  which 
they  proceeded.  None  of  the  cases  referred  to  deal  with  anything 
but  the  chose  in  action.  If  the  instrument  is  handed  over  on  a 
good  and  valid  title,  it  is  a  chattel  not  in  the  order  and  disposition 
of  the  bankrupt.  Bdeher  v.  Campbell  (6)  is  a  totally  different 
case  in  its  facts  from  the  present  The  action  was  not  for  the  note 
which  had  been  originally  deposited,  but  for  the  bills  of  exchange 

(1)  1  GL  &  J.  207.  (6)  7  M.  &  W.  655. 

(2)  Buck,  B.  0. 800.  (6)  8  Q.  B.  1. 

(3)  1  Ad.  &  E  805.  (7)  12  C.  B.  (N.S.)  214. 

(4)  1  Ad.  &  E.  809,  n. 
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1867  given  in  substitution  for  it :  the  right  to  these  was  clearly  in  the 
GBKra~^  assignees.  The  observations  of  the  Court  in  Oibsan  v.  Overbury  (1), 
.  ^*  in  so  far  as  they  are  at  variance  with  the  present  argument,  were 
extrajudicial.  It  is  incumbent  on  the  plaintiff  to  shew  beyond  all 
reasonable  doubt  that  the  instrument  was  in  the  hands  of  the  de- 
fendant under  ^uch  circumstances  as  to  disentitle  him  to  retain  it 
as  against  the  assignee.  That  he  has  not  done.  There  is  no  state- 
ment in  the  case  that  the  defendant  adopted  the  sale. 

[Keating,  J.  But  he  retained  the  policy  and  the  note.  If 
he  did  not  take  the  security  of  the  debt^  why  did  he  pay  the 
premiums  ?] 

Quctin,  Q.0.9  was  not  called  upon  to  reply. 

Byles^  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  our 
judgment.  The  decision  in  CUbson  v.  Overlury  (1),  when  examined, 
amounts  to  this,  that,  if  the  policy  is  deposited  without  any  inten- 
tion that  the  person  with  whom  it  is  deposited  should  have  con- 
ferred upon  him  an  equitable  right  to  recover  the  money  payable 
thereunder,  but  only  with  the  intention  of  giving  him  a  dry  in- 
terest in  the  paper,  such  deposit  does  not  fall  within  the  principle 
applicable  to  an  assignment  of  a  debt,  and  the  instrument  so  de- 
posited is  not  in  the  order  and  disposition  of  the  bankrupt  at  the 
time  of  the  bankruptcy,  within  the  provision  in  the  Bankruptcy 
Act ;  but  that,  if  the  deposit  were  made  upon  an  agreement  that 
the  depositee  should  have  conferred  upon  him  a  right  to  the 
money,  then  as  the  debt  would  pass  to  the  assignee,  so  the  paper 
which  is  the  title-deed  to  the  debt,  would  pass  to  him  also.  That 
being,  as  I  understand  it,  the  result  of  the  decision  in  Gibson  v. 
Overbwry  (1),  we  have  to  decide,  as  a  matter  of  fact,  what  was  the 
intention  of  the  parties  here.  Independently  of  the  subsequent  sale 
relied  on  by  the  plaintiff,  the  inference  I  should  draw  from  the  facts 
stated  is,  that  it  was  intended  that  an  interest  in  the  debt  should 
be  given  to  the  defendant:  but  the  sale  note  puts  the  matter 
beyond  all  question.  Allowing,  therefore,  full  effect  to  the  case  of 
CUbson  V.  Overbury  (I),  the  present  case  does  not  fall  within  it 
But  the  grounds  of  that  decision  afford  strong  arguments  in  favour 
of  the  plaintiff  here. 

(1)  7^M.  Ss  W.  655. 
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KsATiNGy  J.    I  am  of  the  same  opinion.    We  have  no  intention        1867 
by  our  decision  here  to  interfere  in  any  way  with  Gibson  v.  Over"      Gbeen 
htry.  (1)    Mr.  Eemplay  has  strongly  urged  that,  for  the  purposes     ijfOHAM. 
of  this  case,  there  cannot  be  any  sound  distinction  between  a 
deposit  of  the  paper  and  a  transfer  to  the  depositee  of  an  interest 
in  the  debt    But  for  the  case  of  Oibson  t.  Overhury  (1),  there 
might  have  been  much  force  in  his  argument :  that  case,  however, 
has  decided  that  there  is  that  distinction ;  and,  if  this  had  been  a 
dry  deposit  of  the  policy,  independently  of  any  transfer  of  or  charge 
upon  the  debt,  we  must  have  held  ourselves  boimd  by  it.  It  seems 
to  me  that  the  fiacts  here  stated  take  the  case  out  of  the  operation 
of  that  decision,  and  place  it  within  the  distinction  there  relied  on ; 
because  nobody  can  doubt  that  it  was  intended  here,  not  to  make  a 
mere  deposit  of  the  paper,  but  to  give  the  defendant  an  interest  in 
the  debt  secured  by  the  paper. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  Court  of 
Exchequer  has  decided,  in  Oibson  v.  Overhury  (1),  that,  where  a 
policy  is  deposited  with  the  intention  of  conferring  a  lien  upon  the 
instrument  only,  and  not  with  the  intention  of  passing  any  interest 
in  the  debt,  the  assignee  is  not  entitled  to  it  as  being  in  the  posses- 
sion, order,  and  disposition  of  the  bankrupt  as  reputed  owner,  with 
the  consent  of  the  true  owner,  though  no  notice  of  the  deposit  has 
been  given  to  the  office.  The  decision,  however,  is  based  on  that 
ground,  and  on  that  alone.  But  it  is  plain  that  the  decision  would 
have  been  otherwise  if  the  policy  had  been  handed  over  with  the 
intention  of  giving  the  party  a  claim  to  the  money.  Holding  that 
it  was  deposited  by  way  of  lien  only,  the  Court  decide  in  favour  of 
the  depositary.  That  being  so,  Oibson  v.  Ovetiury  (1)  would  govern 
this  case  in  favour  of  the  assignee,  if  we  came  to  the  conclusion 
upon  the  facts^  that,  when  he  deposited  the  policy  in  question  with 
the  defendant,  the  bankrupt  did  not  intend  to  give  him  a  mere  lien 
upon  it,  but  to  give  him  an  interest  in  the  fund.  The  conclusion  1 
feel  bound  to  come  to  is,  that  it  was  intended  that  the  defendant 
should  have  a  security  on  the  fund.  He  received  the  policy,  and 
afterwards  took  and  retained  the  paper  purporting  to  be  a  sale  note. 
Clearly  there  was  a  sale  of  the  policy,  conditional  probably,  and  to 

(1)  7  M.  *  W.  666. 
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1867       be  Toid  if  the  money  were  repaid.    Either  way,  however,  it  affords 

Gbedt       strong  evidence  to  shew  that  the  fund  was  intended  to  be  dealt 

iKGHAic.      with.    If  so,  the  case  is  taken  out*^  of  the  principle  of  CKbson  v. 

Overhury  (1),  and  falls  within  the  long  current  of  decisions,  that 

the  chose  in  action,  unless  notice  be  given,  passes  to  the  assignees, 

and  that  the  paper  passes  as  accessory  to  the  debt.    There  are 

many  cases  where  a  lien  upon  an  instrument  may  exist  without 

conferring  any  interest  in  the  thing  represented  by  it;  as,  for 

instance,  in  the  case  of  an  attorney's  lien  on  papers,  title-deeds, 

and  other  valuable  documents  in  his  hands,  which  confer  upon  him 

no  interest  in  the  estates.    Upon  the  whole,  I  think  the  plaintiff  is 

entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Attorney  for  plaintiff:  M.  K.  Brawnd,foT  J,  Oreen^  Bradford. 
Attorney  for  defendant :  E.  B.  darkey  for  Terry  dt  Watson, 
Bradford. 


May  17.  DELANY  and  Akotheb  v.  THE  METROPOLITAN  BOARD  OP 

WORKS. 

Mdropolia  Management  Amendment  Act,  1862  (26  ik  26  Vict.  c.  102),  &  106— 
Limitation  of  Action — Claim  of  CompeMoiionfor  Injury  to  Property. 

By  8. 106  of  the  Metropolis  MaDagement  Amendment  Act,  1862,  no  action  or 
proceeding  shall  he  commenced  against  the  Metropolitan  Board  of  Works  for  any- 
thing done  or  intended  to  he  done  under  the  powers  of  that  hoard,  under  certain 
statutes,  until  after  one  month's  notice,  and  "  eveiy  such  action  and  proceeding 
shall  he  brought  en-  commenced  within  six  months  next  after  the  accrual  of  the 
cause  of  action  or  ground  of  claim  or  demand,  and  not  afterwards" : — 

Hddj  that  notice  of  claim  and  demand  of  arbitration  for  damage  done  to  build- 
ings by  the  Metropolitan  Board  of  Works,  acting  under  their  statutory  powers,  is 
not  such  a  proceeding  against  the  Metropolitan  Board  of  Works  as  to  render  it 
necessary  that  it  should  be  made  within  six  monUis  after  the  damage  is  caused. 

DEOLABATiONy  after  stating  that  the  defendants  had,  in  exercise 
of  the  powers  contained  in  their  acts  of  parliament,  constmcted  a 
certain  sewer,  and  that,  by  reason  thereof,  and  of  the  works  done 
by  them  in  coimection  therewith,  the  defendants  had  caused 

(1)  7M.&W.666 
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certain  land  and  buildings  in  the  occnpation  of  the  plaintiffs  to  1867 
settle  and  sink,  whereby  the  said  land  and  buildings  were  damaged  Delaht 
and  injuriously  affected,  alleged  that  the  plaintiffs,  in  pursuance  of  metbopoli- 
the  statute  in  that  case  made  and  provided,  gave  notice  to  the  '^^j^^ 
defendants  that  they  required  the  defendants  to  pay  compensation 
in  respect  of  the  said  land  and  buildings  damaged  and  injuriously 
affected  as  aforesaid,  and  that  the  claim  of  the  plaintiffs  amounted 
to  400Z.,  and  stating  the  nature  of  the  plaintiffs'  interest  therein, 
and  that  the  plaintiffs  desired  the  claim  and  amount  of  compensa- 
tion, in  case  the  same  were  disputed,  to  be  settled  by  arbitration, 
and  requesting  the  defendants  to  appoint  an  arbitrator ;  that  the 
defendants  and  plaintiffs  agreed  that  the  question  of  the  amount 
of  compensation  (if  any)  to  which  the  plaintiffs  should  be  entitled 
in  the  premises  should  be  referred  to.  an  arbitrator,  and  that  he 
should  have  all  the  powers  necessary  under  the  statute  or  statutes 
in  that  behalf,  and  that  the  agreement  should  be  taken  as  made 
under  the  Lands  Clauses  Consolidation  Act,  1845,  and  other  the 
statutes  in  that  behalf.  The  declaration  then  alleged  that  the 
arbitrator  made  and  published  his  award,  and  thereby  found  that 
the  premises  of  the  plaintiffs  wer^  injuriously  affected  by  the  works 
of  the  defendants,  and  that  the  plaintiffs  were  entitled  to  compen- 
sation in  respect  of  the  premises  to  the  amount  of  891.  Breach, 
nonpayment  of  the  sum  awarded. 

Plea,  that  the  said  proceedings  for  obtaining  compensation  in 
the  declaration  mentioned  were  not  brought  or  commenced  within 
six  months  next  after  the  accrual  of  the  ground  of  claim  or  demand 
in  respect  of  the  alleged  damage  to  and  injuriously  affecting  of 
the  land  and  buildings  in  the  declaration  mentioned,  nor  did  the 
ground  of  claim  or  demand  accrue  within  six  months  before  the 
giving  of  the  notice  to  the  defendants  that  the  plaintiffs  required 
the  defendants  to  pay  the  plaintiffs  compensation  in  respect  there- 
of; and  that  the  notice  was  the  first  proceeding  taken  by  the 
plaintiffs  towards  ascertaining  and  recovering  the  amount  of  the 
compensation  claimed  by  them  as  aforesaid.  * 

Demurrer  and  joinder. 

MMUh,  Q.C.  {Waddy  with  him),  in  support  of  the  demurrer. 
The    question   which  arises    upon   this   demurrer   is,  whether 
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1867        s.  106  (1)  of  the  Metropolis  Management  Amendment  Act,  1862 

BtoiANY  ~  (25  &  26  Vict.  c.  102),  applies  to  claims  for  compensation  for 

j£pj.j^jj.   injuries  to  property  through  the  carrying  out  of  public  works,  or  is 

tanBoakd    confined  to  actions  and  proceedings  of  a  hostile  character.  A  daim 

OF  WOBKa.  * 

for  compensation  is  not  a  proceeding  against  the  board,  but  is  in 
the  nature  of  an  assessment  of  the  amount  due  to  the  claimant  as 
a  compensation  for  damage  which  he  has  sustained  through  the 
construction  of  a  public  work  by  the  Metropolitan  Board* 

Raymond,  contra.  The  plea  in  substance  states  that  the  notice 
requiring  compensation  was  the  first  proceeding  taken  by  the 
plaintiffs  towards  ascertaining  and  recovering  the  amount  of  oom- 
pensation  they  were  entitled  to,  and  that  such  notice  was  not 
served  upon  the  board  until  more  than  six  months  after  the 
ground  of  claim  arose.  Section  110  enacts  that  the  recited  acts 
and  that  act  are  to  be  construed  together  as  one  act.  The  board  were 
empowered  to  do  the  work  in  question  by  s.  135  of  the  18  &  19 
Vict.  c.  120,  making  compensation  for  any  damage  done  thereby 
as  thereinafter  (s.  225)  provided, — ^to  be  ascertained  before  two 
justices  where  the  compensation  claimed  did  not  exceed  507.,  and, 
where  it  exceeded  that  sum,  by  arbitration  according  to  the  pro- 
visions in  the  Lands  Clauses  Clonsolidation  Act»  1845  (8  &  9  Yict, 
c.  18).  Under  the  former  acts  the  board  had  no  protection,  except, 
in  the  case  of  a  trespass  or  other  wrongful  act,  under  s.  224  of  the 
18  &  19  Vict  c.  120 ;  and  s.  106  of  the  act  of  1862  was  evidentiy 
intended  to  remedy  that  inconvenience.  One  who  sustains  damage 
from  the  construction  of  a  public  work  under  the  authority  of  an 
act  of  parliament,  is  not  entitled  to  compensation  unless  the  injury 
be  one  for  which  an  action  would  have  lain  if  there  had  been  no  act 

(1)  8. 106  of  25  &  26  Vict  c  102,  acts    [18  &  19  Vict  c  120;    19  & 

pTX)vides  that,  "No  writ  or  process  shall  20  Vict  c  112;    21   &  22  Vict.  c. 

be  sued  out  against  or  served  upon,  lOi],  or  this  act,   until  the  espira- 

and  no  proceeding  shall  be  instituted  tion  of  one  calendar  month  next  after 

against,    the   Metropolitan    Board   of  notice  in  writing  shall  have  been  served 

Works,  or  any  vestry  or  district  board,  upon  such  board  or  vestry ;   .   .  .   , 

or  their  clerk,  or  any  clerks,  surveyor,  and  every  such  action  and  proceeding 

contractor,  officer,  or  person  whomso-  shall  be  brought  or  commenced  within 

ever  acting  under  their  or  any  of  their  six  months  next  after  the  accrual  of 

directions,  for  anything  done  or  in-  the  cause  of  action  or  ground  of  claim 

tended  to  be  done  under  the  powers  of  or  demand,  and  not  afterwards.** 
such  board  or  vestry  under  the  said 
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of  parliament  authorizing  the  work  to  be  done :  Bichet  v.  Metropo-        1867 
litan  Railway  Company,  (1)   In  this  case  all  the  previous  authorities      tit.at^ 
are  reviewed  by  the  House  of  Lords.     But  the  remedy  is  to  be  by   itaM,^,. 
arbitration.     The  claim  of  arbitration  is  equivalent  to  a  writ  in  an    tamBoahd 
action.   There  can  be  no  sound  reason  why  the  limitation  provided 
by  s.  106  should  not  be  held  to  apply  to  a  proceeding  of  this  de- 
scription ;  otherwise  the  board  may  be  subjected  to  all  sorts  of  stale 
claims.  (2)    The  words  of  the  section  are,  "  No  writ  or  process  shall 
be  sued  out  against  or  served  upon,  and  no  proceeding  shall  be 
instituted  against  the  board,"  &c.     Some  effect  must  surely  be 
given  to  the  word  "  proceeding."    It  must  mean  something  more  • 
than  '^  action."     There  can  be  no  greater  hardship  in  imposing  a 
limit  on  the  time  for  claiming  compensation  in  this  way  than 
there  is  in  limiting  the  time  for  bringing  an  action^  Changing  the 
remedy  by  action  into  a  remedy  by  arbitration  cannot  change  the 
effect  of  the  words  of  the  statute. 

MeUish,  Q.C,  was  not  called  upon  to  reply. 

Byles,  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
our  judgment.  The  act  of  parliament  provides  in  s.  106  that  no 
writ  or  process  shall  be  sued  out  against  or  served  upon,  and  no 
proceeding  shall  be  instituted  against,  the  Metropolitan  Board  of 
Works,  &c.,  for  anything  done  or  intended  to  be  done  under  the 
act,  until  the  expiration  of  one  month  after  notice,  and  that  every 
such  action  and  proceeding  shall  be  brought  or  commenced  within 
six  months  next  after  the  accrual  of  the  cause  of  action  or  ground 
of  claim  or  demand.  It  seems  to  me  that  the  word  ''against" 
clearly  imports  a  proceeding  of  a  hostile  nature  against  the  board. 
The  nature  of  the  present  proceeding,  however,  is  simply  this. 
The  claimant  in  effect  says,  ''I  have  a  cause  of  action  against 
you,  but  it  is  in  the  nature  of  a  claim  for  unliquidated  damages. 
Let  us  take  steps  to  liquidate  them."  I  do  not  think  that  is  a 
proceeding  against  the  board  within  the  contemplation  of  s.  106.  ] 

Montague  Smith,  J.  I  am  entirely  of  the  same  opinion.  I 
think  that  s.  106  has  no  application  to  proceedings  towards 
obtaining  compensation    by  means  of   arbitration.      The  word 

(1)  Iaw  Rep.  2  H.  L.  176.  poliian  Board    of  Worli^  19  C.  B, 

(2)  See  In  re  Pettiward  v.  Metro-      (N.8.)  489. 
Vol.  II.  2  Y  2 
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^^^  _  "proceeding"  evidently  means  something  in  the  nature  of  a 
Delany     writ  or  process,  a  proceeding  of  a  hostile  character.    By  s.  135 
3lBrnopou-  of  the  18  &  19  Vict.  c.  120,  the  board  are  authorized  to  constroct 
ofVob^    the  sewer,  making'*  compensation  for  any  damage  done  thereby  as 
thereinafter  provided.     The  mode  of  performing  this  condition 
subsequently  pointed  out  is  by  an  amicable  attempt  to  arrive  at 
the  amount,  and,  failing  that,  then  by  calling  in  a  third  party  to 
settle  the  amount  between  the  claimant  and  the  board.    It  seems 
to  me  that  we  should  be  doing  violence  to  the  language  and 
departing  from  the  intention  of  the  legislature  if  we  held  the  pro- 
.  visions  of  s.  106  to  apply  to  proceedings  for  obtaining  compensa- 
tion by  arbitration.    The  whole  context  shews  that  the  section  was 
intended  to  apply  only  to  proceedings  of  a  hostile  character  taken 
against  the  board,  and  not  to  a  proceeding  taken  for  the  purpose 
of  ascertaining  what  the  board  are  to  pay,  and  what  they  ought  in 
the  first  instance  to  have  offered  to  pay. 

Judgment  for  the  plaifUjffs. 

Attorneys  for  plaintiffs :  Lindsay  &  Mason. 
Attorneys  for  defendants :  N.  Lindo  &  Sons. 


May  S.  RILEY  and  Akothbb  v.  PACKINGTON. 

Principal  and  Agent — Authority  of  Agent — LiahUity  of  Chairman  of  Committee 
(f  proposed  Company, 

The  defendant  was  associated  with  one  W.  and  others  in  the  fonnation  of  a 
public  company.  At  a  meeting  of  the  projectors,  of  which  the  defendant  was 
chairman,  a  resolution  was  passed  that  the  prospectus  then  read  and  marked  with 
the  initials  of  the  defendant  be  approved  and  printed  for  private  circulation ;  and 
at  a  subsequent  meeting,  of  which  also  the  defendant  was  chairman,  a  further 
resolution  was  passed  "that  the  prospectus  as  altered  and  marked  with  the  chair- 
man's initials,  be  approved  as  the  prospectus  of  the  company,  and  that  the 
same  be  printed  for  circulation  and  advertised  at  the  discretion  of  W.  as  early 
as  possible." 

W.  employed  the  plaintiffs  to  print  the  prospectus,  shewing  them  the  initialed 
copy,  and  telling  them  that  he  was  authorized  by  the  defendant  to  get  it  printed. 
The  prospectus  when  printed  was  delivered  at  the  office  of  the  company,  and 
was  adopted  and  circulated  by  the  defendant.  There  was  an  arrangement^  not 
communicated  to  the  plaintiffs,  between  the  defendant  and  W.  that  all  expenses 
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of  fonning  the  company,  down  to  tlie  allotment  of  shares,  were  to  "be  l)ome         ig67 
by  W.  :— 
Held,  that  there  was  evidence  from  which  the  jury  might  infer  that  W.  had 


BmET 
V. 

authority  to  pledge  the  defendant's  credit  for  the  printing.  Packingtov. 


Action  for  work  and  labour  in  printing  a  prospectus  of  a  pro* 
jected  public  company. 

At  tlie  trial,  before  Keating,  J.,  at  the  sittings  in  London  after 
last  Trinity  Term,  the  following  facts  were  proved : — 

Early  in  1864,  one  Whitehead,  who  had  been  engaged  in  many 
similar  transactions,  endeavoured  to  get  up  a  company  for  the 
building  of  villa  residences  in  the  neighbourhood  of  London,  to  be 
called  The  Hampton  Hill  Estate  Company,  Limited.  On  the  10th  of 
August  in  that  year  a  meeting  was  held,  at  which  the  defendant, 
amongst  others,  was  present  and  acted  as  chairman.  At  this 
meeting  a  prospectus  prepared  by  Whitehead  was  read,  and  the 
following  resolution  passed :  "  Resolved,  that  the  prospectus  now 
read,  and  marked  with  the  initials  of  the  chairman,  be  approved 
and  printed  for  private  circulation."  The  prospectus  thus  adopted 
was  initialed  by  the  defendant,  and  handed  to  )Vhitehead,  who 
employed  the  plaintiffs  to  print  it.  When  Whitehead  handed  the 
prospectus  to  the  plaintiffs,  he  told  them  he  was  authorized  by  the 
defendant  to  have  it  printed,  and  he  pointed  out  the  defendant's 
initials  as  a  proof  of  such  authority. 

A  further  meeting  was  held  on  the  12th  of  April,  1865,  at  which 
also  the  defendant  was  chairman,  and  the  following  resolution  was 
passed:  ^The  revised  prospectus  having  been  read,  and  various 
alterations  made  in  it,  it  was  unanimously  resolved  that  the  pros- 
pectus as  altered,  and  marked  with  the  chairman's  initials,  be 
approved  as  the  prospectus  of  the  company,  and  that  the  same  be 
printed  for  circulation  and  advertised,  at  the  discretion  of  Mr. 
Whitehead,  as  early  as  possible.** 

The  altered  prospectus  was  also  printed  by  the  plaintiffs  by 
Whitehead's  direction,  and  the  copies  (many  of  which  were 
circulated  by  the  defendant)  were  delivered  at  the  offices  of  the 
proposed  company.  In  this  last  prospectus  the  name  of  the  defen- 
dant was  inserted  as  being  one  of  the  directors ;.  and  the  names  of 
the  secretary,  the  bankers,  the  brokers,  &c.,  of  the  company  also 
appeared. 

2  Y  2  2 
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Pacxikgtok, 
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1867  There  was  eyidence  of  an  engagement  by  Whitehead  that  he 

Knar  would  bear  all  the  expenses  of  establishing  the  company  down  to 
the  time  of  the  allotment  of  shares ;  but  it  was  not  shewn  that  this 
was  communicated  to  the  plaintiffs.  The  plaintiffs'  books  con- 
tained an  account  charging  Whitehead  with  the  printing  of  the 
prospectuses;  and  in  October,  1865^  an  account  was  sent  in 
addressed  to  Whitehead,  and  repeated  applications  were  made  to 
him  for  payment.  There  was,  however,  another  account  in  the 
plaintiffs'  books  which  was  headed  "  The  Hampton  Hill  Estate  Com- 
pany, Limited,"  with  Whitehead's  name  added, — to  shew,  as  one 
of  the  plaintiffs  said,  that  the  business  had  been  introduced  by 
him.  It  further  appeared  that  Whitehead  had  upon  several  other 
occasions  employed  the  plaintiff  to  print  documents  of  a  similar 
description,  for  which  they  had  sometimes  been  paid  by  White- 
head, and  sometimes  by  the  companies. 

On  the  part  of  the  defendant  it  was  objected  that  the  resolutions 
of  the  10th  of  August,  1864,  and  12th  of  April,  1865,  did  not 
authorize  Whitehead  to  pledge  the  defendant's  credit  for  the  work 
in  question,  and  that  the  defendant  had  done  nothing  to  render 
himself  personally  liable  to  the  plaintiffs. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or  not 
the  defendant  had  given  Whitehead  authority,  either  express 
or  implied,  to  pledge  his  credit  to  the  plaintiffs  for  the  work  in 
question. 

The  jury  returned  a  verdict  for  the  plaintiffs;  and  leave  was 
reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him  if 
the  Court  should  be  of  opinion  that  there  was  no  evidence  from 
which  the  jury  could  reasonably  infer  that  the  defendant  gave 
Whitehead  such  authority, 

Fiddy  Q.C7.,  in  Michaelmas  Term  last,  obtained  a  rule  accord- 
ingly. 

PoweUy  Q.C.  {Murphy  with  him),  shewed  cause.  The  case  is 
disposed  of  by  that  of  Maddieh  v.  MarshdU.  (1)  There,  the  pro- 
visional directors  of  a  projected  joint-stock  company  resolved  at  a 
meeting  that  the  company  should  be  advertised  ^^in  several  news- 
papers, and  directed  their  secretary  to  take  the  necessary  steps  for 
(1)  16  C.  B.  (N.S.)  387 ;  in  error,  17  C.  B.  (N.S.)  829. 
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that  purpose.  The  secretary  accordingly  applied  to  an  advertising-  1887 
agent  to  whom  (on  his  calling  at  the  company's  o£Sces  to  inquire  Rilbt 
under  what  authority  the  secretary  was  acting)  he  shewed  the  PAomEcffoH. 
prospectus  and  the  above  resolution.  And  it  was  held  that  the 
directors,  who  were  parties  to  the  resolution,  were  responsible  for 
the  cost  thereby  incurred.  The  only  difference  between  the  two 
cases  is  that  there  the  resolution  was  shewn  to  the  advertising- 
agent  ;  and  here  the  evidence  was  that  the  defendant  gave  White- 
head, the  secretary,  authority  to  get  the  prospectus  printed. 
Willes,  J.,  there  says(l):  "1  must  confess  I  was  unable  to 
follow  Mr.  Lush,  viz.  that  the  directors  who  resolved  that  the 
advertisements  should  be  inserted  by  their  secretary,  did  not 
authorize  him  to  represent  that  their  insertion  was  authorized 
by  them.  It  appears  to  me  that  the  directors  did  authorize  the 
secretary  to  represent,  if  the  inquiry  were  made  of  him,  what  was 
the  authority  under  which  he  acted.  It  was  most  natural  that 
such  an  inquiry  should  be  made.  It  is  in  the  ordinary  and  neces- 
sary course  of  what  would  take  place  upon  such  a  resolution  being 
•entered  into.  'If  a  man  is  to  be  bound  by  the  ordinary  and  neces- 
sary consequences  of  his  acts,  the  defendant  must  be  responsible 
for  the  orders  given  by  the  secretary."  And  Byles,  J.,  said  (2) : 
^  There  are  two  cases  in  which  a  principal  becomes  liable  for  the 
acts  of  his  agent, — one,  where  the  agent  acts  within  the  limits  of 
his  authority, — ^the  other,  where  he  transgresses  the  actual  limits, 
but  acts  within  the  apparent  limits  of  his  authority,  where  those 
limits  have  been  sanctioned  by  the  principal.  When,  therefore, 
the  plaintiffs  went  to  the  offices  of  the  projected  company  to 
inquire  by  whose  sanction  the  advertisements  were  to  be  inserted, 
I  think  they  had  a  right  to  assume  that  the  agent^t  that  place 
had  authority  from  his  employers  or  principals,  the  directors,  to 
shew  the  books  and  documents  which  referred  to  the  matter 
in  hand.''  And,  in  giving  judgment  in  the  court  of  error. 
Pollock,  C.B.,  said  (3) :  "  We  are  all  clearly  of  opinion  that  the 
resolution  signed  by  the  defendant,  which  directed  the  secretary 
to  cause  the  advertisements  to  be  inserted,  could  not  be  excluded 
from  the  consideration  of  the  jury." 

(1)  16  a  B.  (N.S.)  at  p.  392.  (2)  16  C.  B.  (N.S.)  at  p.  893. 

(3)  17  C.  B.  (N.S.)  842. 
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1S67  Fieldy  Q.C.,  and  JET.  Matthews,  in  support  of  the  role.    It  is  clear 

Rnjnr  that  Whitehead  had  no  express  authority  to  pledge  the  credit 
Paokin'gton.  ^^  *^®  defendant;  the  only  question  is,  whether  such  an  authority 
is  to  be  implied  from  the  circumstances.  Baron  Parke  says,  ia 
Thomas  v.  Edwards  (1),  "  The  plaintiff  must  prove  that  there  was 
an  express  contract,  or  a  contract  implied,  between  the  defendant 
and  him  to  pay  for  the  things  supplied.  The  burthen  of  proof  is 
on  the  plaintiff."  All  the  cases  proceed  upon  a  sort  of  estoppel, 
holding  that  the  defendant  is  precluded  from  denying  the  au- 
thority of  his  agent  where  he  has  done  some  act  which  would 
convey  a  notion  that  the  authority  existed  in  fact  That  doctrine 
has  been  pushed  to  its  fullest  extent  in  the  judgment  of  Byles,  J., 
in  Jolly  V.  Bees  (2),  where  that  learned  judge  says :  "  It  is  a  part  of 
the  law  of  principal  and  agent,  that  if  the  principal's  representa- 
tions or  acts  clothe  the  agent  with  an  appearance  of  authority 
larger  than  the  agent  really  possesses,  the  principal  is  bound  by 
the  agent's  acts  within  the  scope  of  that  apparent  authority.'* 
The  majority  of  the  Court,  however,  in  that  case  dissented  from 
the  view  taken  by  Byles,  J.  In  Maddick  v.  Marshall  (3)  the 
contract  was  made  by  the  secretary,  the  proper  officer  for  dealing 
on  behalf  of  the  company,  with  the  public.  There  was,  therefore, 
an  appearance  of  authority  which  both  this  Court  and  the  Ex- 
chequer Chamber  held  to  be  evidence  to  go  to  the  jury.  Here, 
Whitehead  held  no  office  in  the  company  to  render  him  the 
general  agent  of  the  directors. 

[Byles,  J.  He  was  the  original  promoter.  When  the  defen- 
dant approved  of  the  prospectus,  and  put  his  initials  to  it,  and 
desired  Whitehead  to  get  it  printed,  did  he  not  authorize  him  as 
his  agent  to  employ  a  printer  for  that  purpose  ?] 

By  placing  his  initials  to  it,  the  defendant  merely  expressed  his 
approval  of  the  form  of  the  prospectus.  He  did  not  thereby 
authorize  Whitehead  to  pledge  his  credit  for  the  printing  of  it 
There  was  no  evidence  that  the  resolution  that  the  prospectus 
should  be  printed  was  communicated  to  the  plaintiffs.  There  was 
nothing,  therefore,  to  warrant  the  conclusion  to  which  the  jury  came. 

(1)  2  M.  &  W.  215. 

(2)  15  C.  B.  (N.S.)  628,  643;  33  L.  J.  (C.P.)  177, 181. 
;    (3)  IC  C.  B.  (N,S.)  387  ;  in  error,  17  C.  B.  (N.8.)  829. 
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BoviLL,  C.J.  The  plaintiffs  have  recovered  a  verdict  for  work  1867 
done  by  them  for  the  Hampton  Hill  Estate  Company  after  the  resolu-  '  ^^ 
tion  passed  at  the  first  meeting  at  which  the  defendant  presided  p^ck^gton 
as  chairman.  At  that  time  the  company  was  to  a  certain  extent 
established:  it  had  its  offices,  and  its  secretary,  bankers,  and 
brokers.  To  some  extent,  therefore,  the  business  of  the  company 
was  then  being  carried  on;  and  the  defendant  was  an  active 
member  of  the  direction.  Whitehead,  the  person  who  gave  the 
orders  for  the  printing,  was  not  the  secretary,  nor  did  his  name 
appear  upon  the  prospectus  at  all.  On  the  10th  of  August,  1864, 
the  defendant  being  chairman,  the  promoters  then  present  resolved 
that  the  prospectus  then  read  should  be  printed  for  private  circu- 
lation. For  whom  was  it  to  be  printed  ?  For  the  directors  who 
passed  the  resolution.  The  document,  initialed  by  the  defendant 
as  chairman,  was  taken  to  the  plaintiffs,  and  the  initials  pointed 
out  to  them,  and  they  were  told  by  Whitehead  that  he  had 
authority  to  get  it  printed.  If  the  resolution  itself  had  been 
shewn  to  the  plaintiffs  at  the  same  time,  the  case  would  not 
be  distinguishable  from  Maddick  v.  Marshall.  (1)  But  there  is 
here  that  which  is  to  my  mind  equivalent,  viz.  a  true  state- 
ment by  the  agent  of  the  existence  of  a  resolution  authorizing 
the  printing  of  the  document.  Then  there  is  a  further  resolu- 
tion of  the  12th  of  April,  1865,  as  follows :  "  The  revised  pro- 
spectus having  been  read,  and  various  alterations  made  in  it, 
it  was  unanimously  resolved  that  the  prospectus  as  altered,  and 
marked  with  the  chairman's  initials,  be  approved  as  the  pro- 
spectus of  the  company,  and  that  the  same  be  printed  for  circula- 
tion and  advertised,  at  the  discretion  of  Mr.  Whitehead,  as  early 
as  possible."  This  resolution  was  acted  upon  by  Whitehead,  who 
was  to  have  a  discretion  as  to  the  time  and  mode  of  doing  it. 
The  prospectuses  were  printed  and  delivered  by  the  plaintiffs  at 
the  company's  offices.  The  defendant,  who  saw  them  there,  could 
hardly  suppose  that  they  could  have  been  printed  without  the 
directors  being  responsible  for  the  work ;  and  the  plaintiffs,  seeing 
the  prospectuses  in  the  hands  of  the  defendant,  might  fairly  pre- 
sume that  they  were  printed  by  his  authority.    In  Maddick  v. 

(1)  16  C.  B.  (N.S.>  887 ;  in  error,  17  C.  B.  (N.S.)829. 
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18C7  MarshaUy  in  the  court  below  (1),  Willes,  J.,  lays  down  the  prin- 
ciple which  must  guide  our  judgment  here.  There,  as  in  the 
present  case,  there  was  a  private  arrangement  as  to  the  payment 
of  the  preliminary  expenses :  but  the  argument  founded  upon  that 
fact  was  not  allowed  to  prevaiL  It  may  very  well  be  that  White- 
head bound  himself  to  indemnify  the  directors  against  those  ex- 
penses. The  whole  matter,  however,  was  for  the  jury.  There  was 
abundant  evidence  of  authority  in  Whitehead  to  pledge  the  de- 
fendant's credit,  and  the  case  is  not  in  substance  distinguishable 
from  Maddiek  v.  MarshdU.  (2)  In  the  course  of  the  argument  in 
the  Exchequer  Chamber,  Pollock,  C.B.,  says :  "  He  (the  defendant) 
gave  the  secretary  the  means  of  obtaining  credit,  by  shewing  a 
plausible  ground  which  might  induce  any  one  to  give  him 
credit."  (3)  So,  here,  the  conduct  of  the  defendant  was  such  as 
to  enable  Whitehead  to  get  credit;  and,  upon  the  authority  of 
that  case,  I  think  that  the  jury  were  well  warranted  in  finding 
as  they  did,  and  that  the  rule  should  be  discharged. 

Byles,  J.  I  am  of  the  same  opinion,  not  only  upon  the  autho- 
rity of  Maddiek  v.  Marshall  (2),  but  also  upon  general  principles. 
I  think  there  was  evidence  of  actual  authority  given  by  the  de- 
fendant to  Whitehead  to  get  the  prospectus  printed.  The  resolu- 
tion of  the  12th  of  April  was  that  the  revised  prospectus  as 
altered  and  marked  with  the  chairman*s  initials  be  approved  as 
the  prospectus  of  the  company,  and  that  the  same  be  printed  for 
circulation  and  advertised,  at  the  discretion  of  Mr.  Whiteheiid,  as 
early  as  possible.  That  clearly  was  an  authority  to  Whitehead  to 
shew  the  initialed  copy  to  the  printer.  I  see  no  obligation  on 
Whitehead  to  communicate  to  the  plaintiffs  the  private  arrange- 
ment as  to  the  preliminary  expenses  between  the  directors  and 
himself.  But,  even  if  he  had  done  so,  I  am  still  disposed  to  think 
that,  as  he  was  apparently  clothed  with  authority  to  act  as  the 
general  agent  of  the  directors,  those  who  enabled  him  so  to  act 
are  responsible  for  the  contract  he  entered  into  for  them. 

Montague  Smith,  J.    I  am  of  the  same  opinion.    It  is  suffi- 

(1)  16  C.  B.  (N.S.)  387. 

(2)  16  C.  B.  (N.S.)  387;  in  error,  17  C.  B.  (N.S.)  829. 

(3)  17  C.  B.  (N.S.)  at  ^  836. 
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cient  to  say  that  there  was  evidence  from  which  the  jury  might  1867 
properly  find  that  Whitehead  had  the  authority  of  the  defendant  Biley 
for  giving  the  order  for  printing  the  prospectus.  The  case  does  PACKnioros. 
not,  I  think,  differ  substantially  from  that  of  Maddich  v.  Mar- 
shall.  (1)  The  only  possible  distinction  between  them  is  that 
there  the  resolution  for  advertising  was  shewn  to  the  plaintiffs. 
But  the  principle  of  that  decision  I  take  to  be  this,  that  the  fact 
of  the  directors  having  passed  a  resolution  authorizing  their  agent 
to  incur  an  expense,  affords  evidence  from  which  the  jury  might 
infer  that  the  agent  was  authorized  to  contract.  The  private 
arrangement  referred  to  may  possibly  amount  to  an  indemnity, 
lut  it  caimot  qualify  the  general  authority  conferr^  by  the  re- 
solution. If  by  his  conduct  the  defendant  has  clothed  the  agent 
with  apparent  authority  to  contract,  he  is  bound.  The  only  ques- 
tion^for  us  to  decide  is,  whether  my  Brother  Keating  was  warranted 
in  leaving  the  question  to  the  jury.    I  think  he  was. 

Keating,  J.    I  am  still  of  opinion  that  there  was  evidence  for 
the  jury,  which  I  could  not  properly  have  withheld  from  them. 

RuU  discharged. 

\    Attorney  for  plaintiffs :  A.  T.  Cox. 
Attorney  for  defendant :  J.  WJiiielwuse. 


FRANCIS  AND  WIFE  v.  MINTON.  May  7. 

Construction  —  Mortgage  Deed  —  Conveyance  in  Fee  hy  general  Wovds^  where 
the  Granior  has  only  a  Moiety  of  the  Land  in  Fee^  and  is  Lessee  <^  the  other 
Moiety. 
^  JLj  being  possesBed  of  an  undivided  moiety  of  a  messuage  in  Batcliffe  Highway,  in 
fee,  and  having  a  lease  of  the  other  moiety  with  covenants  to  repair  and  insure  and 
not  to  assign  without  licence,  by  deed, — reciting  that  he  was  seised  in  fee  of  the 
messuage  in  RatcliflFe  Highway,  and  also  of  two  leaseholds,  one  in  Newgate  Street, 
the  other  in  Crawford  Street, — granted  to  C^  by  way  of  mortgage  in  fee,  all  his 
estate  and  interest  in  the  messuage  in  Ratcliffe  Highway,  in  the.  most  general 
words,  and  also  granted  to  C.  an  underlease  of  the  premises  in  Crawford  Street, 


(1)  16  C.  B.  (N.S.)  387;  in  error,  17  C.  B.  (N.S.)  829. 
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1867         and  covenanted  to  assign  to  her  the  premises-  in  Newgate  Street,  to  secoie  pey- 

— z: ment  of  a  debt : — 

Francis 

^^  Held,  that  the  undivided  moiety  in  fee  which  A.  had  in  the  messuage  in 

Hditon.      Ratcliffe  Highway  alone  passed  by  this  deed,  and  not  his  leasehold  interest  in 

the  other  moiety. 

Declaration.  On  an  indenture  of  lease  of  the  messuage, 
No.  87,  Katcliffe  Highway,  by  the  plaintiffs  as  assignees  of  the 
reyersion  against  the  defendant  as  assignee  of  the  term  for  breaches 
of  covenant  by  the  defendant 

Plea,  that  the  defendant  was  not>  nor  ever  had  been  snch 


At  the  trial  before  Byles,  J.,  at  the  sittings  at  Westminster, 
after  last  Hilary  Term,  it  appeared  that  the  plaintiffs  were  entitled 
to  the  reversion  of  the  premises  after  the  determination  of  the 
lease.  The  defendant  was  administrator  of  his  late  father,  6.  F. 
Minton,  who  was  the  original  lessee  under  the  lease  declared  upon 
and  owner  in  fee  of  the  other  moiety  of  the  premises.  The  lease 
contained  covenants  to  repair,  to  insure  against  fire,  not  to  assign 
without  licence,  and  also  a  proviso  for  forfeiture  and  re-entry,  on 
breach  of  any  of  the  covenants.  The  plaintiffs  sought  to  charge 
the  defendant  personally,  as  assignee  of  the  lease,  he  having,  since 
his  father's  death,  received  the  rents  and  profits,  and  not  in  his 
representative  character  as  administrator  of  his  father's  estate. 

The  defendant  put  in  evidence  an  indenture  of  mortgage  of  the 
30th  of  November,  1847,  whereby  G.  F.  Minton,  after  reciting  that 
he  was  entitled  to  an  estate  of  freehold  of  inheritance  in  fee  simple 
of  and  in  the  hereditaments  first  thereinafter  assured,  expectant 
on  the  death  of  his  wife,  and  was  also  seised  in  fee  simple  of  the 
hereditaments  and  premises  secondly  thereinafter  assured,  subject 
to  certain  mortgages,  and  was  also  possessed  of  certain  leasehold 
premises  in.  Newgate  Street  and  in  Crawford  Street,  Marylebone, 
for  the  purpose  of  securing  a  certain  debt  of  2142Z.  and  interest  to 
one  Isabella  Charlton,  did  ''grant,  &c.,  unto  the  said  Isabella 
Charlton,  her  heirs  and  assigns,"  amongst  other  things,  "secondly, 
all  that  freehold  messuage  or  tenement,  piece  or  parcel  of  ground 
and  premises  situate  and  being  No.  87,  Batcliffe  Highway,  in  tiie 
county  of  Middlesex,"  together  with  all  and  singular  outhouses, 
&c.,  thereto  belonging,  "and  the  reversion  "and  reversions,  re- 
mainder and  remainders,  rents,  issues,  and  profits  thereof,  and  all 
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the  estate,  right,  title,  interest,  property,  possibility,  daim  and       1B87 
demand  whatsoever  as  well  legal  as  equitable  of  the  said  G.  F.     Fbahoib 
Minton  of,  in,  to,  or  out  of  the  said  messuages,  &c. ;"  subject  to  the     mintov. 
proviso  for  redemption  thereinafter  contained.    The  leasehold  pre- 
mises in  Crawford  Street,  Marylebone,  were  then  "  demised  and 
leased "  to  Isabella  Charlton  for  the  residue  of  the  term  therein 
less  ten  days ;  and  as  to  the  leasehold  in  Newgate  Street,  G.  F. 
Minton  covenanted  to  assign,  demise,  and  assure  the  same  on 
request  to  Isabella  Charlton.    No  mention  was  made  of  the  lease- 
hold interest  of  G.  F.  Minton  in  the  premises  in  Batcliffe  Higliway, 
either  in  the  recital  or  in  any  other  part  of  the  deed. 

The  defendant  also  put  in  an  assignment  of  the  mortgage,  dated 
the  2l8t  of  December,  1857,  from  Isabella  Charlton  to  Thomas 
Wheatley,  to  which  G.  F*  Minton  was  a  party,  in  which  the  pre- 
mises were  described  as  in  the  mortgage  deed. 

It  was  contended  on  behalf  of  the  defendant,  that,  inasmuch  as 
these  deeds  professed  to  convey  aU  the  interest  which  G.  F. 
Minton  had  in  the  premises,  the  leasehold  moiety  of  the  house  in 
Batcliffe  Highway  was  not  vested  in  the  defendant  so  as  to  make 
him  liable  as  assignee. 

The  learned  judge  nonsuited  the  plaintiffs,  reserving  leave  to 
them  to  move  to  enter  a  verdict  if  the  Court  should  be  of  opinion 
that  the  deed  of  the  30th  of  November,  1847,  did  not  pass  the 
leasehold  moiety  of  the  house  in  question  to  Isabella  Charlton. 

Keane,  Q.C,  in  Easter  Term  last,  obtained  a  rule  nisi. 

Preniicey  Q,C.,  and  J".  Philips,  shewed  cause.  By  the  indenture 
of  November,  1847,  G.  F.  Minton  conveyed  to  Isabella  Charlton 
all  the  interest  he  had  in  the  premises  in  question.  The  deed 
recites  that  he  was  seised  in  fee,  and  it  in  terms  conveys  all  his 
estate  and  interest  therein  whatever  it  might  be. 

pkloNTAGUE  Smith,  J.,  referred  to  Sheppard's  Touchstone  (1), 
where  it  is  said  that,  ''in  cases  of  grants  and  gifts  of  all  heredita- 
ments, tenements,  or  lands,  consideration  is  had  of  the  estate  of 
the  grantor ;  for,  if  a  man  be  seised  of  some  lands  in  fee,  and  have 
other  lands  for  life  or  years  only,  and  all  these  are  lying  in  one 
parish,  and  he  grant  all  his  lands,  tenements,  or  hereditaments  in 

(1)  By  Preston,  Vol.  I.  p.  91. 
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1867  this  parish  to  another  in  fee  simple,  fee  tail,  or  for  life,  and  give 
Teajscib  livery  of  seisin  in  the  lands  whereof  he  is  seised  in  fee  in  the  name  of 
Miim>N.  ^^^  ^^^  ^^^^  ^^  ^^^^  P^^  ^^  more  but  his  lands  whereof  he  is  seised 
in  fee ;  for  otherwise  it  would  be  forfeiture  for  those  other  lands. 
But,  if  the  livery  of  seisin  be  made  in  any  part  of  the  lands  he  hath 
for  life  or  years,  then  that  part  wherein  the  livery  is  made  will  pass, 
and  no  more.  And  if  the  conveyance  be  by  bargain  and  sale  and 
deed  enrolled,  then  the  lands  whereof  he  is  seised  in  fee  simple  and 
for  life  shall  pass,  and  not  the  land  he  hath  for  a  term  of  years.*^ 

The  learned  editor  remarks  upon  that  passage,  **It  must  be 
understood  that  the  terms  of  description  were  general,  and  in  an 
instrument  and  mode  of  assurance  which  was  proper  for  conveying 
freehold  lands,  and  then  prima  iiBicie  general  words  will  be  confined 
to  freehold  lands.  By  context,  or  circumstances,  leaseholds  may 
be  comprehended.  Bose  v.  Barttett  (1),  Day  v.  Trigg  (2),  and 
Knotsford  v.  Oardener  (3),  are  the  leading  authorities."  And  a 
case  of  Marshall  v.  Frank  (4)  is  referred  to  in  the  note.  There,  A., 
possessed  of  lands  for  a  term  of  999  years,  did  for  valuable  con- 
sideration by  lease  and  release  grant,  bargain,  sell,  and  demise  to 
trustees  and  their  heirs,  to  the  use  of  himself  and  his  wife  for  their 
lives  and  the  life  of  the  survivor  of  them,  remainder  to  the  heirs  of 
the  wife,  and  covenanted  that  he  was  seised  in  fee :  the  wife  died 
without  issue,  having  made  a  writing  in  the  nature  of  a  mil,  and 
devised  the  premises  to  B.  and  his  heirs.  The  Lord  Chancellor 
(Gowper)  was  of  opinion  that  though  the  settlement  could  not 
operate  as  a  lease  and  release,  yet  A.  being  in  possession,  and  the 
word  **  granted ''  being  in  the  release,  it  took  effect  as  a  grant  or 
assignment  of  his  whole  interest  at  common  law;  and  though  it 
would  not  go  to  the  heirs  of  the  wife,  yet  it  should  go  to  her 
administrator,  it  being  clearly  the  husband's  intention  to  divest 
himself  of  all  his  interest  in  the  estate.  Here,  the  conveyance  is  of 
one  house,  which  is  described  as  freehold. 

[Byles,  J.  In  Marshall  v.  Frank  (4)  the  grantor  had  no  other 
property  than  the  leasehold;  and  therefore  it  was  necessary  to 
hold  that  his  interest  in  the  term  passed,  otherwise  the  words 
could  have  had  no  effect  at  all.] 

(1)  Cro.  Car.  292.  (3)  2  Atk.  450. 

(2)  1  P.  Wms.  286.  (4)  Gilb.  Eq.  Rep.  143 ;  Pre.  Ch.  480. 
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In  Sheppard's  Touchstone,  vol.  i.  p.  98,  by  Preston,  it  is  said :  1867 
"  If  a  man  be  seised  of  land  in  fee  simple  or  for  life,  and  [or]  have  Fbanoib 
an  estate  in  it  for  years  by  statute  merchant,  staple,  elegit,  or  the  1^10^, 
like,  and  he  grant  aU  his  estate,  or  all  his  right,  or  all  his  title,  or 
all  his  interest  of  and  in  the  land,  by  this  grant  all  his  estate  and 
as  much  as  he  is  able  to  grant  doth  pass,"  Lord  Coke,  in  his  com- 
mentary on  s.  650  of  Littleton  (1)  says :  ''  State  or  estate  signifieth 
such  inheritance,  freehold,  term  for  years,  tenancie  by  statute  mer- 
chant, staple,  elegit,  or  the  like,  as  any  man  hath  in  lands  or  tene- 
ments, &c.  And  by  the  grant  of  his  estate,  &c.,  as  much  as  he  can 
grant  shall  pass,  as  here  by  Littleton's  case  appeareth.  Tenant  for 
life,  the  remaindejc  in  tail,  the  remainder  to  the  right  heires  of  tenant 
for  life,  tenant  for  life  grants  totum  statum  suum  to  a  man  and  his 
heires,  both  estates  doe  passe."  In  Doe  d.  Daviea  v.  WiUiams  (2) 
it  was  held  that  a  deed  of  release  containing  the  words  ''all  lands 
&C.,  belonging,  used,  occupied,  and  enjoyed,  or  deemed,  taken,  or  ac- 
cepted as  part  thereof,  ^c,"  will  pass  leasehold  lands  which  answer 
that  description,  as  well  as  freehold.  Here  the  lands  intended  to 
pass  are  specifically  described,  and  in  terms  large  enough  to  com* 
prehend  the  leasehold  as  well  as  the  freehold  interest.  The  mort- 
gagor distinctly  professes  to  convey  all  he  has.  The  Court  will 
not,  in  the  absence  of  any  evidence  on  the  subject,  assume  that 
this  lease  was  damnosa  hfereditas  at  the  date  of  the  deed.  The 
law  presumes  that  an  estate  is  beneficial,  and  that  the  devisee  or 
grantee  will  accept  it,  until  the  contrary  is  shewn :  Town8(m  v. 
"  Ticlcea.  (3) 

Keane^  Q.C,  and  M*Mahon,  in  support  of  the  rule.  It  is  mani- 
fest, from  the  whole  scope  of  the  deed  of  the  80th  of  November, 
1847,  that  6.  F.  Minton  intended  to  convey  no  more  than  the 
freehold  interest  which  he  possessed  in  the  premises  in  question. 
The  recitals  shew  that  he  possessed  freehold  property,  and  also 
two  leaseholds,  besides  the  lease  of  the  moiety  of  the  house  in 
Batcliffe  Highway.  He  conveys  the  freeholds  by  apt  and  proper 
words  descriptive  of  a  freehold  interest :  and,  when  he  comes  to 
dispose  of  the  leaseholds,  he  does  so  in  the  only  way  in  which  a 
mortgage*  of  leaseholds  is  ever  effected,  viz.  by  underlease  or  by 
covenant  to  assign.  That  he  did  not  intend  to  assign  the  lease  of 
(1)  CJo.  Litt.  345,  a.  (2)  1  H.  Bl.  26,  (3)  8  B.  &  A.  31. 
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1867       the  moiety  in  qneBtion  is  clear ;  for,  if  he  had  done  so,  the  term 
Fbancm     would  haye  thereby  become  forfeited :  WeatherdU  v.  Gearing,  (1) 
^ig^^^     The  question  in  all  these  cases  is  one  of  intention.     In  Earl  of 
Derby  v.  Tayhr  (2),  which  is  the  converse  of  this  case,  words 
equally  large  vdth  those  used  here  were  held  not  to  convey  the 
freehold.    In  Moore  v.  Magraih  (3),  one  by  deed,  in  consideration 
of  love  and  affection  to  his  name,  blood,  and  family,  and  for 
settling  and  securing  the  undivided  moieties  of  the  manors,  &c, 
thereinafter  mentioned  in  his  name,  blood,. and  family,  granted 
the  said  undivided  moieties,  particularly  describing  them,  ^  toge- 
ther with  all  other  his  lands,  tenements,  and  hereditaments,  in  the 
£ingdom  of  Ireland,  to  A.,  to  the  several  uses  thereinafter  de- 
clared, and  for  no  other  use  whatsoever,**  and  then  declared  the 
uses  of  the  undivided  moieties  only:  and  it  was  held  that  the 
grantor  did  not  intend  to  pass  any  lands  but  the   undivided 
moieties.    That  the  intention  of  the  parties  must  govern  in  con- 
struing the  deed  is  clear  from  Harryman  v.  Cottins.  (4)     The 
answer  to  the  case  of  Marshall  v.  Frank  (5)  has  already  been  given 
by  Byles,  J;  (6) :  and  in  Doe  d.  Dames  v.  Williams  (7)  the  decision 
proceeded  upon  the  ground  that  the  intention  to  pass  the  lease- 
holds was  sufficiently  apparent.    In  Sheppard's  Touchstone,  88,  it 
is  said :  *^  If  one  seised  of  land  in  fee  grant  it  to  another,  and  say 
not  for  what  time,  this  shall  be  taken  an  estate  for  his  own  life. 
But  this  is  to  be  understood  with  this  limitation,  that  no  wrong  be 
thereby  done ;  for  it  is  a  maxim  in  law,  quod  legis  constructio  non 
facit  injuriam,  and  also  that  the  construction  be  most  beneficial  to 
.  the  grantee.    And  therefore,  if  tenant  for  life,  or  in  tail,  grant  the 
land  he  doth  hold  for  life,  or  in  tail,  to  another,  and  doth  not  say 
for  what  time,  this  shall  be  taken  an  estate  for  his  own  life  (the 
Ufe  of  the  grantor),  and  not  the  life  of  the  grantee,  for  then  it 
would  (in  some  cases)  be  a  forfeiture ;  for  the  law,  in  its  genuine 
construction,  prefers  a  less  estate  by  right  to  a  large  estate  by 
wrong.    Also,  where  no  forfeiture  would  be  incurred,  the  like  con- 
stniction  would  be  made,  because  this  is  the  construction  most 

(1)  12  Ves.  504.  (5)  Gilb.  Eq.  Rep.  143 ;  Pre.  Ch.  480. 

(2)  1  East,  502.  (6)  Ante,  p.  346. 

(3)  Cowp.  9.  (7)  H.  Bl.  25. 

(4)  18  Bcav.  11.  ... 
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beneficial  for  the  grantee.    So,  if  one  be  seised  of  some  lands  in        1807 
fee,  and  possessed  of  other  lands  for  years,  all  in  one  parish,  and  he     Frakgu 
grant  all  his  lands  in  that  parish  (withoat  naming  them)  in  fee     huttoh. 
simple  or  for  life,  by  this  grant  shall  pass  no  more  but  the  lands 
he  hath  in  fee  simple." 

BoviLL,  C.J.  The  Court  is  called  upon  in  this  case  to  place  a 
construction  upon  two  deeds  dated  respectively  the  30th  of  Novem- 
ber, 1847,  and  the  21st  of  December,  1857,  to  both  of  which  deeds 
G.  F.  Minton,  the  intestate,  was  a  party.  It  appears  that  G.  F. 
Minton  was  entitled  to  a  moiety  of  the  fee  simple  of  the  premises 
in  dispute,  and  had  a  leasehold  interest  in  the  other  moiety ;  and 
the  question  is,  whether  the  leasehold  interest  passed  by  those 
deeds.  Our  decision  will  turn  mainly  upon  the  deed  of  1847, 
which  is  recited  and  referred  to  in  the  deed  of  1857.  Both  deeds 
contain  the  same  general  words.  The  deed  of  1847  begins  with  a 
recital  that  G.  F.  Minton  '^  is  entitled  to  an  estate  of  freehold  of 
inheritance  in  fee  simple  of  and  in  the  hereditament  firstly  herein- 
after assured,  expectant  on  the  death  of  Elizabeth,  the  wife  of  the 
said  G.  F.  Minton."  It  further  recites  that  he  ''  is  also  seised  in 
fee  simple  of  the  hereditaments  and  premises  secondly  hereinafter 
assured,"  subject  to  certain  mortgages.  It  then  recites  that  he  is 
also  possessed  of  certain  leasehold  premises  in  Newgate  Street,  and 
of  certain  leasehold  premises  in  Crawford  Street,  Marylebone. 
Thus  there  are  two  properties  of  which  G.  F.  Minton  is  stated  to  be 
seised  in  fee,  and  two  others  in  which  he  is  stated  to  have  a  lease- 
hold interest.  He  then  proceeds  to  **  grant,  bargain,  sell,  alien, 
release,  ratify,  and  confirm"  unto  Elizabeth  Charlton,  her  heirs 
and  assigns,  the  freehold  first  mentioned  ;  and  then  the  deed  goes 
on,  ''and  secondly,  all  that  freehold  messuage  or  tenement,  &c., 
situate  and  being  No.  87,  Batcliffe  Highway,  in  the  county  of 
Middlesex"  (the  property  in  respect  of  which  this  question  arises), 
together  with  all  and  singular  outhouses,  &c.,  thereto  belonging, 
''and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues,  and  profits  thereof,  and  all  the  estate,  rights  title, 
interest,  property,  possibility,  claim,  and  demcind  whatsoever,  as  well 
legal  as  equitable,  of  the  said  G.  F.  Minton,  of,  in,  to,  or  out  of  the 
said  messuages,  &c.,  respectively ;"  to  have  and  to  hold  the  said 
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1867  messuages  thereinbefore  described  or  mentioned  and  expressed, 
Frakcts  and  intended  to  be  thereby  granted  and  released,  with  the  appnr- 
MnrroK.  tenances,  unto  and  to  the  use  of  the  said  Isabella  Charlton,  her 
heirs  and  assigns  for  ever,  subject  to  a  power  of  redemption.  This 
property,  therefore,  is  clearly  dealt  with  as  freehold.  As  to  the 
two  leaseholds  mentioned  in  the  recital,  they  are  disposed  of,  the 
one  by  way  of  underlease,  the  other  by  a  covenant  to  assign.  No 
mention  is  made  of  the  leasehold  interest  in  the  moiety  of  the  pre* 
mises  in  Batdiffe  Highway.  But  it  appears  from  the  terms  of  that 
lease  that  it  could  not  be  assigned  without  the  consent  of  the 
lessor ;  an  assignment  of  the  interest,  therefore,  would  have  en- 
dangered a  forfeiture.  Looking  at  the  clear  distinction  in  this  deed 
between  the  freehold  and  the  leasehold  interests  of  the  grantor,  and 
seeing  that  the  deed  was  made  as  a  security  for  a  debt,  and  that  the 
lease  now  in  question  contains  a  power  of  re-entry  in  case  of  assign- 
ment without  the  lessor's  consent,  we  have  to  consider  whether  or 
not  it  was  intended  that  the  leasehold  interest  in  the  moiety  of 
the  premises  in  Batcliffe  Highway  should  pass  by  it  Several  cases 
have  been  referred  to,  but  in  none  of  them  did  the  deed  contain 
the  same  language  as  that  now  before  us.  In  Moore  v.  Maffraih  (I) 
the  words  were  very  large — *'  all  other  my  lands,  tenements,  and 
hereditaments,"  and  "  all  other  my  estate ;"  and  yet  they  were  held 
not  to  include  property  not  specifically  referred  to.  The  question 
is  one  of  intention,  to  be  collected  from  the  surrounding  circum- 
stances at  the  time,  and  the  language  of  the  deed ;  and  the  con- 
clusion I  come  to  from  the  facts  and  the  frame  of  this  deed  is,  that 
the  leasehold  interest  in  question  was  not  intended  to  pass ;  and 
consequently  the  rule  must  be  made  absolute. 

Btles,  J.  I  am  of  the  same  opinion.  My  impression  was  dif- 
ferent at  the  trial ;  but  I  am  now  satisfied  that  I  was  wrong.  In 
tha  recital,  the  interest  which  the  grantee  is  to  take  is  described  to 
be  freehold,  and  the  grant  is  to  her,  '^  her  heirs  and  assigns."  That 
alone  raises  a  strong  presumption  that  the  grant  was  intended  to 
be  a  grant  in  fee  simple.  And,  when  we  look  at  the  lease,  which 
would  be  handed  over  to  the  mortgagee,  we  find  in  it  a  proviso 
that  it  shall  be  void  if  assigned  without  the  licence  of  the  lessor. 

(1)  1  Cowp.  9. 
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If,  therefore,  the  lease  was  a  beneficial  lease,  the  assignment  of  it  1867 
to  the  mortgagee  would  do  her  no  good,  for  the  lessor  might  re-  Fbamgib 
enter ;  and,  if  it  were  burthensome,  instead  of  being  a  security  for  mihtow, 
the  debt  it  would  render  her  liable  to  the  performance  of  the 
covenants.  But,  if  there  were  any  doubt,  it  is  removed  by  the  fact 
that  the  deed  professes  to  be  dealing  with  four  several  interests, 
two  being  freehold  and  two  leasehold.  It  deals  first  with  the  free- 
holds in  the  way  already  mentioned ;  and  then  it  proceeds  to  deal 
with  the  leaseholds,  and  that  most  guardedly  and  cautiously.  It 
is  first  learning  that,  when  leasehold  is  to  be  the  security  for  a  loan 
of  money,  the  mortgagee  must  not  take  the  whole  term,  but  only 
an  underlease.  Accordingly,  the  grantor  here,  when  he  wanted  to 
convey  a  leasehold  interest,  did  so  by  apt  words^  in  the  one  case 
by  way  of  underlease,  in  the  other  by  way  of  covenant  to  assign. 
If  we  were  to  extend  the  general  words  so  as  to  include  the  lease- 
hold moiety  in  question,  I  think  we  should  be  deciding  contrary  to 
the  general  scope  of  the  deed,  and  contrary  to  the  manifest  inten- 
tion of  the  parties. 

Keating,  J.  I  am  of  the  same  opinion.  The  question  arises 
in  consequence  of  the  recital  in  the  deed  of  the  30th  of  November, 
1847,  misdescribing  the  nature  and  extent  of  the  grantor's  interest 
If  he  had  properly  described  it,  and  it  had  been  necessary  in  order 
to  give  full  effect  to  the  words  of  the  deed  to  hold  that  the  lease- 
hold moiety  of  the  premises  in  Batcliffe  Highway  passed  thereby, 
I  do  not  mean  to  intimate  an  opinion  that  it  might  not  have  passed. 
The  nature  of  the  grantor's  interest  is  described  as  being  a  fee 
simple,  without  limiting  it  to  an  undivided  moiety  of  the  house. 
But,  on  looking  carefully  at  the  whole  of  the  deed,  and  seeing  the 
way  in  which  the  different  kinds  of  property  are  dealt  with,  I  come 
without  hesitation  to  the  conclusion  that  the  parties  did  not  intend 
the  leasehold  moiety  to  pass. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  I  think  so 
much  of  the  interest  of  G.  F.  Minton  in  the  premises  in  question 
as  was  freehold  alone  passed  by  the  deed  of  the  30th  of  November, 
1847.  As  has  already  been  pointed  out  by  the  other  members  of 
the  Courty  the  words  of  this  deed  are  sufficiently  large  to  convey  all 
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isffl  ^^^  interest  which  6.  F.  Minton  had  in  the  premises,  both  freehold 
Fbajicb"  ^^^  leasehold.  But,  looking  at  the  whole  scope  of  the  instrument, 
,_  *'•         I  can  come  to  no  other  conclusion  than  that  it  was  not  intended 

MiNTOlV. 

that  the  whole  should  pass.     The  scheme  of  the  deed,  carefully 
dividing  as  it  does  the  two  descriptions  of  property,  is  perfect 
Where  a  freehold  interest  was  intended  to  be  conyeyed,  it  is  con- 
veyed by  apt  and  proper  words ;  and  where  leasehold  was  dealt 
with,  proper  words  are  used  to  convey  to  the  grantee  an  interest 
only,  without  imposing  upon  her  a  liability  as  assignee.     If  the 
leasehold  interest  were  held  to  pass  by  the  deed,  it  would  be  an 
assignment  of  a  term ;  and  that  would  render  it  liable  to  forfeiture 
at  the  election  of  the  lessor.    We  cannot  assume  that  the  grantor 
intended  to  assign,  and  the  grantee  to  take  that  which  would  carry 
with  it  its  death-wound.     It  is  laid  down  in  Sheppard's  Touchstone 
that  leaseholds  will  pass  by  general  words  in  a  deed  if  the  inten- 
tion that  they  shall  pass  be  apparent  on  the  face  of  the  instrument 
and  there  be  no  forfeiture ;  but  that^  where  such  a  construction 
would  cause  a  forfeiture,  an  intention  to  pass  the  leaseholds  will 
not  be  assumed.    If  it  had  been  intended  that  the  leasehold  moiety 
should  pass,  it  is  plain  that  the  parties  would  have  taken  the  same 
precaution  as  they  did  when  dealing  with  the  other  two  leasehoida 
Tlie  covenant  here  being  against  assignment  only,  and  not  against 
the  granting  of  an  underlease,  the  reason  for  adopting  the  form  of 
sub-demising  is  stronger  than  ordinary.    Upon  the  whole,  I  agree 
with  the  rest  of  the  Court  in  holding  that  the  leasehold  interest 
in  question  was  not  intended  to  pass  by  the  deed  of  the  30th  of 
November,  1847.    The  rule  will  therefore  be  made  absolute. 

Btile  absolute.  (1) 

Attorney  for  plaintiffs :  C.  F.  Bobinson. 
Attorneys  for  defendant :  Godwin  &  Picheli. 

(1)  The  damages  were  by  agreement  referi-ed.    Notice  of  appeal  was  given, 
but  the  case  was  ultimately  compromised. 
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LONDON  AND  NORTH  WESTERN  RAILWAY  COMPANY  v.  WEST.  1867 

Landlord  and  Tetiant— Estoppel  ^^  ^' 

A.  let  land  to  B.  on  a  tenancy  from  year  to  year,  which  B.  continned  to  hold 
for  Meveral  years  after  A.'«  title  had  determined,  paying  rent  to  A.,  and  he  at  length 
gave  np  poesession  on  a  notice  to  quit  from  A.  Subsequently  to  the  determina- 
tion of  A.'s  title,  but  before  B.  had  given  up  possession,  B.  underlet  to  C.  C.  paid 
rent  to  B.  as  long  as  B.  continued  to  hold,  but  paid  no  rent  to  any  one  subsequently. 

In  an  action  of  ejectment  brought  by  A.  against  C,  after  B.  had  given  up  pos- 
session : — 

ffeldy  that  it  might  be  presumed,  as  a  matter  of  fact,  that  a  new  tenancy,  from 
year  to  year,  had  been  commenced  by  B.  after  A.'s  title  had  ceased,  and  that  C, 
therefore,  could  not  dispute  A.'s  title. 

This  was  an  action  of  ejectment,  tried  before  Bovill,  C.J.,  at  the 
sittings  in  Middlesex  after  last  Easter  Term.  The  plaintiffs,  in  the 
year  1846,  obtained  an  act  (9  &  10  Vict,  c,  ccclxix.)  for  completing 
the  West  London  Railway,  and,  by  s.  10,  were  to  complete  the 
works  within  three  years.  Under  the  powers  of  this  act  they  pur^ 
chased  the  locus  in  qno,  but  not  requiring  it  for  the  purposes  of 
their  railway,  they  let  it  to  one  Budd.    By  8  &  9  Vict  c.  18, 
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1867        8.  127^  it  18  proTided  that  all  surplus  lands  not  sold  or  disposed  of 

London  and  within  ten  years  after  the  time  allowed  for  the  completion  of  any 

^^^^    railway,  shall  become  the  property  of  the  owner  of  the  adjoining 

Railway  Co.  land.    In  1865,  the  plaintiffs  obtained  a  private  act  (28  &  29 

Wbst.       Vict  c.  cccxxxiii.)  for  various  purposes,  and,  amongst  other  things, 

it  was  provided  by  &  23  that  they  should  be  entitled  to  retain  any 

lands  acquired  by  them  in  certain  parishes,  including  that  in 

which  the  locus  in  quo  was  situated. 

The  defendant  waa  let  into  possession  of  the  property  by  Budd 
in  1863,  and  paid  rent  to  him.  In  1864,  the  plaintiffs  gave  Budd 
notice  to  quit>  which  he  did,  and  there  was  no  evidence  that  the 
dr^fendant  had  paid  rent  to  any  one  subsequently  to  that  date. 

Upon  this  evidence,  a  verdict  was,  by  consent,  entered  for  the 
plaintiffs,  with  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  the  defendant. 

Staveley  HiU  moved  for  a  rule  pursuant  to  the  leave  reserved. 

The  ten  years  mentioned  in  8  &  9  Vict.  c.  18,  s.  127,  ended  in 
1859,  and  since  then  the  locus  in  quo  has  really  belonged  to  the 
adjoining  owner,  and  the  plaintiffs  have,  therefore,  failed  to  make 
out  their  title.  The  private  act,  28  &  29  Vict,  a  cccxxxiii.  s.  23, 
could  not  entitle  them  to  ^^  retain  "  lands  which,  at  the  time,  were 
not  theirs. 

[BoYiLL,  C.J.  Here  the  defendant  has  come  into  possession 
under  a  tenant  of  the  plaintiffs,  and  how  can  he  dispute  the 
plaintiffs'  title  ?] 

At  the  time  the  defendant  was  let  into  possession,  Budd  was  not 
really  a  tenant  of  the  plaintiffs,  for  their  title  had  ceased,  and  they 
were  not  even  mentioned  to  the  defendant,  and  he  has  never  paid 
rent  to  or  otherwise  acknowledged  them. 

BoYiLL,  C.J.  I  think  there  should  be  no  rule.  It  is  not 
necessary  to  decide  the  question  which  arises  as  to  the  con- 
struction of  the  acts  of  parliament,  because  the  defendant^  under 
the  circumstances,  is  estopped  from  disputing  the  plaintiffs'  title. 
The  defendant  came  in  under  Budd  subsequently  to  the  year 
1859y  when  the  plaintiffs'  title  is  alleged  to  have  ceased ;  it  is 
diear  he  could  not  have  disputed  Budd's  title  if  that  had  been  in 
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question,  and  he  cannot,  I  think,  dispute  the  plaintiffs'  title,  from        1867 
which  Budd's  title  is  derived.    On  this  ground  I  think  the  rule  London  and 
should  be  refused.  w^^ 

"Ratiway  Clo 

WiLLES^  J.    I  am  of  the  same  opinion.    It  seems  to  me  that  the  ». 

question  is  whether,  if  Budd  had  been  the  defendant  instead,  of  ^^' 
West^  he  could  have  resisted  this  ejectment,  for  West  came  in 
under  Budd ;  and  since  no  change  has  taken  place  in  the  right  of 
the  different  parties  since  his  tenancy  commenced,  he  cannot  dis- 
pute that  the  rights  of  Budd  have  duly  vested  in  him.  Would, 
then,  Budd  be  able  to  dispute  the  plaintiffs'  title  ?  If  his  tenancy 
had  commenced  after  1859,  when  the  land  is  alleged  to  have  vested 
in  the  adjoining  owner,  there  is  no  doubt  that  he  would  have  been 
estopped  from  doing  so,  since  a  tenant  cannot  dispute  his  landlord's 
title,  except  by  shewing  that  such  title  has  terminated  since  the 
commencement  of  the  tenancy.  In  this  case,  the  answer  is  to  be 
found  in  a  conclusion  of  fact ;  namely,  that  as  the  question  is  raised 
by  a  mere  stranger  who  does  not  even  allege  that  he  has  any  title 
himself,  we  ought  to  conclude,  if  necessary,  that  Budd  intended  to 
remain  tenant  to  the  plaintiffs  after  1859,  and  that  there  was 
therefore  a  new  tenancy  in  law  from  year  to  year  created  sub- 
sequently to  the  year  1859.  He  therefore  could  not  have  disputed 
the  plaintiffs'  title,  and  neither  can  the  defendant 

Kbatino,  J.  I  am  of  the  same  opinion.  It  is  undisputed  that 
the  defendant  came  into  possession  as  tenant  to  Budd ;  and  the 
estoppel,  which  prevents  a  tenant  denying  his  landlord's  title,  ex- 
tends to  under-tenants ;  the  estoppel,  therefore,  which  bound  Budd 
must  also  bind  the  defendant. 

Montague  Smith,  J.    I  am  of  the  same  opinion.    I  think  that, 

whatever  is  the  true  interpretation  of  the  statutes,  the  verdict  for 

the  plaintiffs  must  stand.    The  defendant  cannot  have  a  better 

title  than  Budd,  under  whom  he  came  in ;  and  though  a  tenant  may 

shew  that  his  landlord's  title  has  expired,  yet,  in  this  case,  Budd 

consented  to  go  on  after  the  time  when  the  plaintiffs'  title  is 

alleged  to  have  ceased,  and  it  may  be  presumed,  therefore,  that  he 

intended  to  continue  tenant  to  the  plaintiffs. 

Rule  refused. 

Attorney  for  defendant :  S.  E,  Bice. 
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18«7  THE  NATIONAL  SAVINGS  BANK  ASSOCIATION,  LIMITED 

June  10.  V.  TRANAH. 


Promissory  Note — Suspension  of  Itighb  <f  Action — Payment, 

Declaration  npoD  the  common  counts.  Flea,  that  the  defendant,  with  the 
plaintiffs'  consent,  had  delivered  a  promissory  note  on  account  of  the  debt  to  C, 
who  still  held  it.  Replication,  on  equitable  grounds,  that  C.  at  the  time  of  the 
delivery  had  been  and  still  was  a  trustee  of  the  plaintiffs,  who  were  alone  bene- 
ficially interested  in  the  note,  of  which  the  defendant  had  notice,  and  that  the 
note  was  overdue  and  unpaid : — 

Held,  on  demurrer,  a  good  replicati(Mi. 

Declaration  for  money  lent,  money  paid,  and  for  interest. 

Plea,  as  to  150Z.,  that,  after  the  accruing  of  the  claim,  the 
defendant,  with  the  authority  and  at  the  request  of  the  plaintiffs, 
delivered  to  J.  W.  Williamson  and  J.  F.  Wieland  his  promissory 
note,  whereby  he  promised  to  pay  to  them  or  their  order  150/., 
three  months  after  date,  and  the  note  was  made  and  delivered  and 
accepted  and  renewed  by  the  said  persons,  with  the  authority  of 
the  plaintiffs,  on  account  of  the  claim  therein  pleaded  to,  and  the 
said  persons  thenceforth  had  been  and  still  were  holders  of  the  bill. 

Replication,  on  equitable  grounds,  that  J.  W.  Williamson  and 
J.  F.  Wieland,  at  the  time  of  the  delivery  of  the  note  to  them, 
had  been  and  still  were  trustees  for  the  plaintiffs,  and  the  note 
was  delivered  to  them  for  tlie  benefit  of  the  plaintiffs,  and  not 
otherwise;  and  the  plaintiffs  always  had  been  and  were  the  sole 
persons  interested  in  and  entitled  to  the  benefit  of  the  note;  of 
all  which  the  defendant  had  due  notice,  and  that  before  and  at  the 
time  of  the  commencement  of  the  suit  the  note  had  been  and  still 
was  due  and  unpaid. 

Demurrer  and  joinder. 

SchcUch,  in  support  of  the  demurrer.  The  case  of  Croive  v.  Clay  (1) 
shews  that,  generally  speaking,  no  action  can  be  brought  to  recover 
a  debt  for  which  a  promissory  note  has  been  given  while  that  note 
is  outstanding,  even  if  it  is  overdue;  and  the  only  question  in 
this  case,  therefore,  is,  whether  the  fact  that  the  holders  are 
trustees  for  the  plaintiffs  makes  any  difference.  If  the  trustees 
(1)  9  Ex.  604  J  23  L.  J.  (Ex.)  150. 
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endorsed  the  note  over,  it  might  give  rise  to  litigation,  though  the 
recovery  by  the  plaintiffs  in  this  action  would  probably  afford  an  ~ 
answer  to  an  action  on  it  The  plaintiffs,  however,  have  no  right 
to  put  the  defendant  to  such  risk  and  trouble.  The  cases  re- 
specting lost  negotiable  instruments — Hansard  v.  Bohinsan  (1), 
Bamuz  v.  Crowe  (2) — were  decided  on  that  ground.  The  replication 
is  not  good  as  an  equitable  replication,  any  more  than  as  a  legal 
one;  for  a  court  of  equity  would  not  grant  an  unconditional 
injunction,  but  would  require  the  note  to  be  given  up,  or  an  in- 
demnity given  by  the  plaintiffs :  Story,  Eq.  Jur.  ss.  86,  698 — 700  : 
Jervis  v.  White.  (3) 

HoUy  in  support  of  the  replication.  The  replication  shews  that 
the  holders  of  the  note  hold  it  as  agents  of  the  plaintiff&  It 
would  not  be  necessary  for  the  plaintiffs  to  produce  or  give  up  the 
note  in  order  to  support  such  an  action  as  tiiis,  if  the  note  were  in 
their  hands ;  the  defendant  would,  therefore,  in  any  case  be  liable 
to  an  action  on  it ;  while  payment  in  the  present  action  would 
clearly  be  a  good  answer  to  an  action  on  the  note  by  the  trustees. 

[WiLLBS,  J.  If  A.  owes  B.  money,  and  at  B.  s  request  gives 
a  note  to  0.  for  the  amount,  is  there  in  point  of  law  any  consi- 
deration for  such  a  note  ?] 

If  not,  it  only  shews  that  the  note  in  the  present  case  is  void, 
and  the  plaintiffs  entitled  to  recover. 

Schalchy  in  reply.  The  giving  of  the  note  operates  as  a  con- 
ditional payment,  and  the  plaintiffs  must  bring  themselves  within 
one  of  the  causes  which  defeat  it,  according  to  Bamuz  v.  Crowe.  (2) 
Though  a  formal  tender  is  not  necessary,  the  defendant  is  entitled 
to  have  the  note  given  up  to  him  if  he  demands  it,  and  the  plain- 
tiffs in  this  case  cannot  give  it  up  to  him. 

[BoviLL,  C.J.  Would  not  the  defendant  be  able  to  recover 
back  the  note  from  the  trustees  after  paying  the  claim  in  this 
action  ?] 

Perhaps  so,  but  he  is  entitled  to  have  the  note  without  bringing 
an  action  to  recover  it. 
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BoviLL,  C. J.    I  am  of  opinion  that  our  judgment  should  be  for 
the  plaintiffs.    The  debt  sued  for  is  admitted  on  these  pleadings 

(1)  7  B.  &  a  90.        (2)  1  Ex,  167  ;  16  L.  J.  (Ex.)  280.        (8)  7  Vee.  412. 
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to  exiflt :  the  plea  sets  up,  not  a  discharge,  hot  a  snspeiifion  of  the 
remedy  by  the  giving  of  a  promissory  note ;  the  replication  shews 
that  that  note  is  unpaid,  and  that,  therefore,  the  remedy  has 
revived.  The  defendant,  however,  relies  on  the  fact  that  the  note 
is  outstanding  in  the  hands  of  Williamson  and  Wieland.  It  was, 
however,  placed  in  their  hands  by  consent  of  both  parties,  and  not 
in  satisraction  but  only  on  account  of  the  claim  made  in  this  action, 
and  it  is  still  held  by  them  as  trustees  for  the  plaintiffs.  It  seems 
to  me,  therefore,  that  the  replication  is  good  both  in  law  and 
equity,  and  differs  very  little  from  one  averring  that  the  note  is 
overdue  and  unpaid  and  in  the  hands  of  the  plaintiffs  themselves. 


WiLLES,  J.  I  am  of  the  same  opinion.  It  is  conyenient  to 
follow  the  decision  of  Price  v.  Price  (1),  and  to  hold  that  the  plea 
must  state  that  the  note  is  outstanding  in  the  hands  of  third  parties, 
instead  of  leaving  the  contrary  to  be  implied.  Here,  the  plea 
fulfils  that  condition,  but  the  replication  adds  that  it  was  put  into 
the  hands  of  these  third  parties  as  trustees  having  no  interest  in  it 
themselves,  and  this  with  the  defendant's  knowledge.  Add  to  this 
what  is  stated  in  the  plea,  that  the  note  was  held,  not  in  accord 
and  satisfaction  of  the  claim,  but  only  on  account  of  it,  and  the 
whole  amounts  really  to  an  averment  that  it  was  agreed  between 
the  parties  that  the  note  should  be  held  by  Williamson  and 
Wieland  in  the  same  way  as  if  it  had  been  held  by  the  plaintiffs, 
and  it  is  admitted  that  if  it  had  been  held  by  the  plaintifis  it  would 
have  afforded  no  answer  to  the  claim  in  this  action. 

Montague  Smith,  J.,  concurred. 

Judfftnenifor  the  plaintiffs. 

Attorneys  for  plaintiffs :  Leuns,  Munns,  Nunn,  dt  Longden, 
Attorneys  for  defendant :  O.  8,  dt  H.  Brandon. 
(1)  16  M.  &  W.  232. 
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MCLAREN  V.  BAXTER.  1S67 

/ttfMlS. 


Debtiyr  and  Creditor— Bankruptcy  Act  (24  &  25  Vict.  c.  134),  s.  192— Composi- 
tion Deed — Equality — Construction — "  On  behalf  of  themselves  and  all  and 
every  other  the  creditors.^ 

A  deed  of  composition  between  the  debtor  of  .the  first  part,  and  the  several 
creditors  whose  names  were  subscribed,  "  on  behalf  of  themselves  and  all  and 
every  other  the  creditors,"  of  the  second  part,  professed  to  be  a  deed  under  s.  192 
of  the  Bankruptcy  Act,  1861,  and  to  secure  the  payment  of  a  composition  to  all 
the  creditors,  and  contained  a  covenant  "  with  each  and  every  of  the  said  credi- 
tors **  to  pay  the  composition,  and  a  release  by  the  parties  of  the  second  part : — 

Heldy  that  the  deed  was  not  void  on  the  ground  of  inequality,  as  it  might  be 
construed  as  making  all  the  creditors  parties,  and  therefore  capable  of  enforcing 
the  covenant.  (1) 

Semblcy  that  where  creditors  not  executing  or  assenting  to  the  deed  are  ex- 
cluded the  deed  is  invalid,  but  the  absence  of  express  words  to  include  all  credi- 
tors does  not  necessarily  render  the  deed  bad* 

Declaration  for  goods  sold  and  deliveredy  and  on  accounts 
stated. 

Plea,  for  defence  upon  equitable  grounds,  that,  after  the  accru- 
ing of  the  plaintiff  8  claim,  a  deed  of  composition  W£W  entered  into 
by  and  between  the  defendant,  of  the  first  part,  and  "  the  several 
persons  whose  names  are  subscribed  and  seals  affixed  to  the 
schedule  hereunder  written,  being  respectively,  either  individually 
or  in  co-partnership  with  others,  creditors  of  the  said  J.  Baxter, 
the  defendant,  on  behalf  of  themselves  and  all  and  every  other  the 
creditors  of  the  said  J.  Baxter,  of  the  second  part :"  whereby,  after 
reciting  that  the  defendant  was  unable  to  pay  his  debts  in  full, 
that  he  had  proposed  to  pay  all  his  creditors,  whether  executing 
the  deed  or  not,  lOs.  in  the  pound  on  their  respective  debts,  by 
certain  instalments,  in  full  satisfaction  and  discharge  of  his  liability 
to  his  creditors,  and  that  the  requisite  majority  of  creditors  had 
agreed  to  accept  the  said  proposition,  the  defendant  covenanted 
'^  with  each  and  every  of  his  said  creditors  that  he  the  said  debtor, 
his  executors,  &c.,  will  well  and  truly  pay  or  cause  to  be  paid  to 
the  said  creditors "  the  said  composition.  The  deed  contained  a 
release  by  **  the  parties  hereto  of  the  second  part,  for  themselves 

(1)  Aocord  Isaacs  v.  Oreen,  Law  Rep.  2  Ex.  352. 
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1867  and  their  several  and  respective  partners,"  and  a  proviso  that,  in 
M'Laiibn  case  default  should  be  made  in  paying  the  composition  the  deed 
B\xTKE.  should  be  void  ;  and  also  a  provision  that  the  deed  should  not  pre- 
judice securities  or  any  remedies  against  any  person  other  than  the 
debtor.  And  it  was  thereby  lastly  declared  that  the  deed  was  in- 
tended to  operate  as  a  deed  of  composition  within  the  provisions 
of  the  Bankruptcy  Act,  1861.  The  plea  then  averred  that  the 
required  majority  of  the  creditors  assented  to  the  deed ;  that  the 
deed  was  executed  by  the  defendant,  attested  by  an  attorney,  and 
duly  registered,  &c.,  as  required  by  the  192nd  section  of  the 
Bankruptcy  Act,  1861 ;  that,  at  the  time  of  the  execution  of  the 
deed,  the  plaintiff  was  a  creditor  of  the  defendant  in  respect  of 
the  claim  pleaded  to.  General  averment  of  performance  of  all 
conditions,  &c.,  and  that  the  plaintiff  was  bound  by  the  deed 
as  if  he  had  duly  executed  it.  (1) 

Second  replication,  that  several  persons  executed  the  said  deed 
as  parties  thereto  of  the  second  part,  and  their  names  were  sub- 
scribed and  seals  aflBxed  to  the  schedule  thereunder  written,  and 
that  they  were  admitted  by  the  defendant  creditors  of  the  defen- 
dant; but  the  plaintiff  did  not  execute,  nor  did  he  assent  to  or 
approve  of  the  said  deed. 

Demurrer  and  joinder. 

O'MaUey,  Q,C,  {Cowie  with  him),  in  support  of  the  demurrer. 
The  objection  intended  to  be  urged  against  this  deed  is,  that  non- 
executing  creditors  are  not  made  parties  thereto  of  the  second 
part.    That  clearly  is  not  tenable. 

Piffard,  contra,  was  called  upon  by  the  Court.  The  real  objec- 
tion to  this  deed  is,  that  the  creditors  are  not  put  upon  an  equality, 
inasmuch  as  those  only  of  them  who  are  parties  to  it  could  sue 
upon  it.  That  inequality  avoids  a  deed  of  this  description  is 
shewn  by  numerous  authorities :  see  Chesterfield  and  Midland  Silk- 
stone  Colliery  Company  v.  Hawkins  (2) ;  Ourrin  v.  Eopera  (3) ; 
Scott  V.  Berry  (4);    Oresty  v.  Gibson  (5);   Beeves  v.  Watts.  (6) 

(1)  The  plea  contained  no  averment  (3)  3  H.  &  C.  694 ;  34  L.  J.  (Ex.)  128. 
that  any  of  the  creditors  executed  the  (4)  3  H.  &  C.  966 ;  34  L.  J.  (£x.) 
deed.  193. 

(2)  3  H.  &  C.  677  ;  84  L.  J.  (Ex.)  (5)  Law  Rep.  1  Ex.  112. 
121.  (6)  Law  Rep.  1  Q.  B.  412. 
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In  each  of  the  three  cases  last  cited,  the  deed  was  held  to  be  good,  ^^^ 
either  because  the  parties  to  the  deed  of  the  second  part  were  aU  M'Larkn 
the  creditors,  or  because  there  was  in  truth  no  inequality.  In  Ches-  Baxtbb. 
terfidd  and  Midland  Silkstone  CoUiery  Company  v.  Hawkins  (1)  it 
was  distinctly  laid  down  that,  whei'e  a  deed  is  made  inter  partes, 
no  one  who  is  not  expressed  to  be  a  party  can  sue  on  a  covenant 
contained  in  it ;  and  that  this  is  not  a  mere  rule  of  construction, 
but  a  rule  of  positive  law.  That  proceeded  very  much  upon  what 
is  laid  down  by  Lord  Westbury  in  Ex  parte  Cockburn  (2),  where  he 
says :  "  It  is  clear  that  the  creditors  who  are  not  named  and  de- 
scribed in  the  schedule  and  have  not  executed  the  deed  could  not 
sue  upon  the  covenant  of  the  debtor.  The  covenant  is  with  the 
parties  to  the  deed  of  the  second  and  third  parts ;  and,  as  the  deed 
is  between  parties,  no  person  who  is  not  a  party  could  sue  upon 
the  covenant."  A  similar  decision  was  come  to,  and  upon  the 
same  ground,  in  Ourrin  v.  Kopera.  (3) 

[BoviLL,  C.  J.  This  deed  is  expressed  to  be  made  between  the 
defendant  and  all  his  creditors ;  and  it  is  intended  to  be  a  deed 
under  the  act.] 

It  is  expressed  to  be  made  between  the  debtor  of  the  first  part, 
and  the  several  persons  whose  names  are  subscribed  and  seals 
affixed,  of  the  second  part  It  is  true  it  goes  on  "  on  behalf  of 
themselves  and  all  and  every  other  the  creditors."  But  that 
does  not  make  the  other  creditors  parties.  In  M^Ardle  v.  Irish 
Iodine  Manufacturing  Company  (4),  it  is  said  that  a  deed  executed 
by  A.  "  on  behalf  of  B.,**  must,  in  order  to  bind  B.,  be  executed 
by  A.  in  tlie  name  of  B,,  or  by  A.  in  his  own  name,  with  such 
words  as  shew  that  he  is  acting  solely  as  the  agent  of  B.  in  such 
execution.  In  Grresty  v.  Otbson  (5)  and  Reeves  T.  Waits  (6)  the 
deeds  were  expressly  made  between  the  debtor  and  all  his  cre- 
ditors. Upon  the  authority,  therefore,  of  the  dictum  of  Lord 
Westbury  in  Ex  parte  Cockburn  (2),  and  of  the  decisions  of  the 
Court  of  Exchequer  in  Gurrin  v.  Kopera  (3)  and  Scott  v. 
Berry  (7),  if  there  be  any  difference  in  the  mode  in  which  the 

(1)  3  H.  &  C.  677;  34  L.  J.  (Ex.)         (4)  15  Ir.  C.  L.  Rep.  146. 
121.  (5)  Law  Rep.  1  Ex.  112. 

(2)  33  L.  J.  (Bk.)  17.  (6)  Law  Rep.  1  Q.  R  412. 

.  (3)  3  H.  &  a  694 ;  84  L.  J.  (Ex.)  128.         (7)  3  H.  &  C.  966 ;  34  L.J.  (Ex.)  193. 
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1867       two  sets  of  creditors  can  enforce  their  remedies  under  the  deed,  it 

WLabxs    is  unequal  and  void. 

B  JisB.  O'Mdlley,  Q.  0.  The  192nd  section  of  the  Bankruptcy  Act,  1861, 
enacts  that  a  deed  which  complies  with  the  conditions  therein 
enumerated  shall  be  valid  and  binding  on  all  the  creditors  as  if  all 
of  them  were  parties  to  it  and  it  could  not  be  intended  that  obliga^ 
tions  should  be  imposed  without  corresponding  rights  being  con- 
ferred at  the  same  time.  This  deed  wad  intended  to  be  a  deed  in 
compliance  with  that  section,  and  is  expressly  stated  to  be  for  the 
benefit  of  all  the  defendant's  creditors.  Teiley  v.  Wanless  (1) 
shews  how  far  the  Courts  will  go  in  upholding  a  deed  of  this  kind. 
No  violence  is  done  to  the  language  of  this  deed  by  holding  it 
sufficient  to  place  all  the  creditors  upon  an  equal  footing.  This 
objection  was  urged  without  effect  in  Brooks  v.  Jenningt.  (2) 
The  decision  in  that  case  would  have  been  wrong  unless  the 
Court  had  intended  to  hold  either  that  it  was  not  necessary 
to  the  validity  of  the  deed  that  all  the  creditors  should  be 
parties  to  it,  or  that  upon  the  construction  of  the  deed  before 
them  all  were  parties ;  and  in  Clapham  v.  Atkinson  (3)  the  Court 
of  Exchequer  Chamber  held  the  deed  good  because  all  the 
creditors  had  the  option  of  coming  in  and  signing  it,  and  none 
were  excluded  from  the  benefit  of  it.  In  Ghurrin  v.  Kopera  (4) 
the  point  was  not  considered,  and  it  is  impossible  to  distin- 
guish this  case  from  Brooks  v.  Jennings,  (2)  [He  was  then 
stopped.] 

BoviLL,  C.J.  If  effect  is  to  be  given  to  it  according  to  the 
decision  in  Gapham  v.  Atkinson  (3),  the  deed  in  question  is  a  good 
deed,  on  the  ground  that  all  the  creditors  have  the  option  of  com- 
ing in  and  executing  it  It  also  appears  to  me  that,  inasmuch  as 
the  deed  professes  to  be  a  deed  under  the  Bankruptcy  Act,  1861, 
and  it  being  manifest  that  the  intention  of  it  was  that  the  compo- 
sition should  be  paid  to  all  the  creditors,  we  ought  to  give  a 
reasonable  effect  to  it  in  order  to  carry  out  that  intention.    There 

(1)  Law  Rep.  2  Ex.  21 ;  affirmed,  (3)  4  B.  &  S.  722 ;  83  L.  J.  (Q.B.) 
Law  Rep.  2  Ex.  275.                                  81 ;  in  error,  4  B.  &  S.  730 ;   34  L.  J. 

(2)  Law  Re^  I  C.  P.  476;  H.  &  R.      (Q.B.)  49. 

414.  (4)  3  H.  &  G.  694;  34  L.  J.  (Ex.)  128. 
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is  a  recital  that  the  debtor  has  proposed  to  pay  to  all  his  creditors,  1867 
whether  executing  the  deed  or  not,  a  composition  of  10«.  in  the  M'Labbh" 
pound  on  their  respective  debts;  and  the  covenant  to  pay  the  ^  *'• 
composition  professes  to  be  made  "  with  each  and  every  of  his  said 
creditors,"  which  I  construe  to  mean  all  his  creditors.  If,  looking 
at  all  the  provisions  of  the  deed,  we  find  a  manifest  intention  that 
composition  shall  be  paid  to  all  the  creditors,  and  the  covenant  is 
with  all,  it  requires  very  little  more  to  shew  that  the  deed  was  in- 
tended to  be  made  with  all;  and,  though  there  may  be  some 
ambiguity  in  the  language,  we  ought  if  possible  to  give  effect  to 
the  deed  so  as  to  carry  out  that  intention.  Now,  the  ambiguity  is 
in  the  words  describing  the  parties  of  the  second  part, — "  and  the 
several  persons  whose  names  are  subscribed  and  seals  affixed  to 
the  schedule  hereunder  written,  being  respectively,  either  indivi- 
dually or  in  co-partnership  with  others,  creditors  of  the  said  J. 
Baxter ;"  and  then  follow  these  words,  "  on  behalf  of  themselves 
and  all  and  every  other  the  creditors  of  the  said  J.  Baxter/'  I  see 
no  substantial  inaccuracy  in  that  If  a  comma  be  inserted  after 
'^  themselves,"  all  pai-ts  of  the  deed  will  be  found  cont^istent  and 
valid.  We  have  -been  strongly  pressed  by  Mr.  Piffard  with  the 
case  of  Gurrin  v.  Kopera.  (1)  But,  on  looking  carefully  at  that 
case,  I  do  not  find  that  it  at  all  militates  against  what  I  am  laying 
down.  It  was  assumed  there  that  the  other  creditors  were  not 
parties  to  the  deed ;  and  the  decision  proceeds  upon  that  assump- 
tion. In  the  report  of  Brooks  v.  Jennings  in  Harrison  &  Buther« 
ford,  the  point  now  relied  on  appears  to  have  been  taken ;  for  Mr. 
Philbrick  says :  "  The  only  security  for  the  payment  of  the 
composition  is  a  bare  covenant ;  and  creditors  not  parties  to  it  are 
without  remedy."  But  the  argument  does  not  seem  to  have  made 
any  impression,  and  the  answer  given  by  my  Brother  Montague 
Smith,  that  there  was  nothing  to  prevent  each  creditor  from  suing 
on  the  deed,  seems  to  have  been  acquiesced  in.  In  Chirrin  v. 
Kopera  (1),  not  only  was  there  no  decision  upon  this  point,  but  it 
was  not  even  raised.  Such  being  the  state  of  the  authorities,  and 
looking  at  the  general  scope  of  this  deed,  I  construe  the  words  in 
the  earlier  part  of  it  as  including  aU  the  creditors,  and  hold  it  to 
be  a  valid  deed.  ^ 

(1)  3  H.  &  C.  694  J  34  L.  J.  (Ex.)  128. 
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1867  Montague  Smith,  J.     I  am  of  the  same  opinion.    The  deed  in 

M*Laren  the  body  of  it  professes  to  secure  a  composition  of  lOs.  in  the 
Baxteb.  po^^d  to  all  the  creditors,  whether  parties  to  the  deed  or  not. 
The  objection  urged  against  the  deed  is  that  non-executing 
creditors  cannot  sue  upon  it ;  and  some  of  the  cases  referred  to 
seem  to  afford  some  foundation  for  the  argument.  If  the  matter 
were  res  integra,  I  should  have  had  no  hesitation  in  coming  to  the 
conclusion  that  non-executing  creditors  could  sue.  The  192nd 
section  of  the  statute  contemplates  a  deed  which  may  not  be  exe- 
cuted by  all  the  creditors ;  and  it  enacts  that,  provided  certain 
conditions  are  observed,  it  shall  be  as  "  valid,  effectual,  and  bind- 
ing on  all  the  creditors  as  if  they  were  parties  to,  and  had  duly 
executed  the  same."  By  necessary  implication,  therefore,  it  eon- 
templates  that  all  may  sue  upon  the  deed,  as  if  parties  actually 
signing  it.  Although  I  entertain  that  opinion,  I  should  of  course 
feel  myself  bound  by  a  decision  to  the  contrary,  if  express ;  but  it 
seems  to  me  that  there  is  nothing  in  any  of  the  cases  to  which  we 
have  been  referred  to  prevent  the  Court  from  coming  to  the  con- 
clusion they  think  the  right  one.  The  authority  first  relied  on  by 
Mr.  Piffard  was  the  dictum  of  Lord  Westbury  in  Ex  parte  Coeh 
hum  (1),  that,  *'  as  the  deed  is  between  parties,  no  person  who  is 
not  a  party  could  sue  upon  the  covenant."  But  that  was  not 
necessary  to  the  decision  of  the  case,  and  must  be  considered  as 
overruled  by  the  cases  of  Oresty  v.  Gibson  (2)  and  Beeves  t. 
Watts,  (3)  So  far,  therefore,  as  the  great  authority  of  Lord 
Westbury  goes,  that  observation  does  not  appear  to  have  been 
acquiesced  in.  Another  case  much  relied  on  for  the  plaintiflF 
was  Chirrin  v.  Kopera.  (4)  That  case  seems  to  have  been  deter- 
mined without  much  discussion,  and  upon  the  notion  that  it  was 
governed  by  Chesterfield  and  Midland  SUkstone  Colliery  Company  y» 
Hawkins,  (5)  In  that  case  it  seems  to  have  been  held  that,  where 
a  deed  is  made  inter  partes,  no  one  who  is  not  expressed  to  be  a 
party  can  sue  on  a  covenant  contained  in  it.  That  appears  to  me 
to  be  contrary  to  the  principle  upon  which  the  later  cases  were 
decided,  and  is  at  all  events  balanced  by  Brooks  v.  Jennings  (6), 

(1)  33  L.  J.  (Bk.)  17.  (5)  3  H.  i&  C.  677 ;  34  L.  J.  (Ex.) 

(2)  Uw  Rep.  1  Ex.  112.  121. 

(3)  Law  Rep.  1  Q.  B.  412.  (6)  Law  Rep.  1  C.  P.  476 ;  a  &  R. 

(4)  3  H.  &  C.  694 ;  34  L.  J.  (Ex.)  128.  414, 
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where  the  point  was  referred  to,  and  must  be  taken  not  to  have        1867 
been  assented  to  by  the  Coart.    It  seems  to  me  that  the  autho-     m*Laiien 
rities  which  sanction  our  present  decision  are  of  more  weight  than     -qj^^^ 
those  upon  which  Mr.  Piffard  relies.    It  may  be  that  the  deed  is 
invalid  where  creditors  not  executing  or  assenting  to  it  are  ex- 
cluded ;  but  I  do  not  think  that  the  absence  of  express  words  to 
include  all  the  creditors  renders  the  deed  bad. 

Judgment  for  the  defendant. 

Attorney  for  plaintiff:  O.  M.  Wetherfidd. 
Attorney  for  defendant :  jET.  (?.  Carew, 


LADY  HOLLAND,  Appellant  ;  THE  KENSINGTON  VESTRY,  June  27. 

KESP0NDBNT3. 

Metrvpditan  ManagemerU  Act,  1855  (18  d:  19  Vict.  e.  120),  8.  250— Owner-- 
Building  Agreement, 

A.,  being  owner  in  fee  of  certain  land,  entered  into  a  building  agreement  with 
B.,by  which  B.  agreed  to  build  certain  houses  on  part  of  the  land,  and  lay  out  the 
remainder  as  a  garden  for  the  exclusive  use  of  the  tenants  of  the  houses,  and  A. 
agreed  to  grant  B.  a  lease  of  each  house  as  it  was  built,  and  to  grant  him  a  lease  of 
the  garden  with  the  last  house ;  and  it  was  expressly  agreed  that  B.  should  have  no 
interest  in  any  house  or  land  until  a  lease  of  it  wss  granted.  B.  built  some  of 
the  houses,  but  not  all,  and  laid  out  the  garden  ;  and  A.  subsequently  sold  the 
reversions  of  the  houses  which  were  built  to  C.  The  parish  in  which  the  land  • 
was  situated  having  paved  a  road  running  past  the  garden,  claimed  repayment  of 
the  expense  from  A. : — 

Held,  that  A.  was  the  owner  of  the  land  within  the  meaning  of  the  Metropolitan 
Management  Acts,  1855  and  1862  (18  &  19  Vict.  c.  120,  and  25  &  26  Vict  c.  102), 
and  therefore  liable. 

Case  stated  by  the  police  magistrate  at  Hammersmith  under 
20  &  21  Viet  c.  43. 

The  late  Lord  Holland  being  the  owner  in  fee  of  certain  land 
at  Kensington,  entered  into  a  building  agreement  with  one  Hall, 
by  which  it  was  provided  that  Hall  should  build  on  the  land  sixty- 
three  houses,  and  should  lay  out  the  remainder  as  an  ornamental 
garden  for  the  exclusive  use  of  the  tenants  of  the  houses,  and  that 
Lord  Holland  should  grant  to  Hall  leases  of  the  houses  as  they 
were  finished,  and  should  grant  him  with  the  last  house  a  lease  of 
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1867  the  garden ;  and  it  was  expressly  provided  that  the  agreement 
Lady  should  not  operate  as  an  actual  or  present  demise  of  the  premises, 
Hoii^AND  ^j,  gj^g  -gjjj  g^jjy  legal  or  equitable  estate  or  interest  therein,  till 
Kbnsingtok  the  leases  should  be  actually  executed,  but  that  he  should  only 
have  a  right  to  enter  on  the  plots  of  land  thereby  agreed  to  be 
demised  for  the  purpose  of  performing  the  agreement  Hall  built, 
in  accordance  with  the  agreement,  twenty  of  the  houses,  and  ob- 
tained leases  of  them,  and  laid  out  the  garden.  Lord  Holland, 
having  died,  devised  the  property  in  fee  to  the  appellant,  vho 
subsequently  sold  the  reversion  of  the  houses  built  by  Hall, 
together  with  their  ground-rents,  to  one  Robinson.  A  road  lan 
along  one  end  of  the  garden,  and  the  Vestry  of  Kensington, 
having  paved  it,  summoned  the  appellant  as  the  owner  of  the 
garden,  within  the  meaning  of  18  &  19  Vict.  c.  120,  and  25  4 
26  Vict.  c.  102,  before  the  magistrate,  to  obtain  the  repayment  of 
the  amount  expended  in  paving.  The  magistrate  held  that  tbe 
appellant  was  owner  within  the  meaning  of  the  acts,  and  liable, 
as  such,  to  repay  the  money,  and,  at  the  request  of  the  appellant, 
stated  this  case. 

Hayes,  Serji.  {Macnamara  with  him),  for  the  appellant.  The 
question  really  turns  on  the  meaning  of  the  word  "owner"  in 
the  Metropolitan  Management  Act,  for  the  owner  is  undoubtedly 
liable  to  pay  the  sum  claimed,  under  the  provisions  of  18  &  19 
Vict.  c.  120, 8. 105,  as  extended  by  25  &  26  Vict.  c.  102,  s.  77.  The 
definition  is  given  in  the  interpretation  clause,  which  is  8.  250 
of  the  earlier  act  Lady  Holland  may  be  the  legal  owner,  but 
she  has  no  real  interest  in  the  land,  and  receives 'at  most  only  a 
ground-rent  for  it,  and  not  a  rack-rent.  She  would  be  restrained 
in  equity  from  any  personal  use  of  the  ground,  and  could  not 
give  any  one  else  a  right  to  walk  there ;  she  has  not,  therefore, 
really  any  interest  in  it,  except  the  right  to  the  ground-rent 

[WiLLES  J.     Who  is  the  owner  then  ?] 

The  appellant  is  not  bound  to  shew,  but  it  is  submitted 
that  Hall  would  be ;  he  has  a  right  to  the  possession  of  the  land, 
though  a  lease  of  it  has  not  yet  been  granted.'  There  have  been 
some  cases  decided  on  the  meaning  of  '^  owner  "  in  the  Metropo- 
litan Building  Acts,  but  none  upon  its  construction  in  this  act 
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MeUishy  Q.O.  (Baymond  with.him),  was  not  called  upon.  1867 

Lady 
WiLLES,  J.     The  question  for  the  Court  is,  whether  Lady     Hollamd 

SoUand  is  owner  of  this  garden  within  the  meaning  of  18  &  19  Ksmbikgton 

Yict.  c.  120,  s.  250 ;   if  she  is,  she  is  liable  to  pay  the  sum 

claimed  under  the  77th  section  of  the  subsequent  act  (25  &  26  Vict. 

c.  102).    It  is  not  necessary  to  discuss  the  cases  decided  upon  the 

Metropolitan  Building  Act,  because,  as  the  legislature  has  used 

different  words  in  that  act  as  a  defibaition  of  "  owner,"  we  must 

presume  it  intended  to  signify  something  different.    It  becomes, 

therefore,  simply  a  question  of  the  construction  of  the  section  now 

before  us.    In  this  case,  there  is  a  rent  paid  to  the  appellant,  but 

it  is  not  necessary  to  decide  that  that  is  a  rack-rent;  if  it  be, 

there  is  an  end  of  the  question ;  but  even  if  not^  the  appellant  is 

in  this  position  :  before  the  building  agreement  Lord  Holland  was 

certainly  the  owner  of  the  land,  and  unquestionably  liable  to  the 

charges  now  in  question,  and  I  think  it  may  be  safely  said  that 

no  agreement  between  private  individuals  can  have  discharged 

him  of  that  liability,  unless  it  has  fixed  it  on  some  other  person. 

The  only  person  whom  it  can  be  suggested  that  it  has  rendered 

liable  is  HaU ;  but  he  has  no  legal  interest.    The  position  of  a 

builder  under  a  building  agreement  was  settled  in  the  case  of 

Camden  v.  Batierlmry  (1),  and  it  is  in  accordance  with  the  very 

terms  of  the  agreement  in  the  present  case.    If  the  houses  had 

been  all  built,  and  Hall  had  obtptined  a  lease  of  the  garden,  he 

would  have  been  trustee  for  the  inhabitants  of  the  houses,  and 

would  have  been  liable  under  the  section.    But  at  present  the 

appellant  is  the  legal  owner,  subject  only  to  certain  easements 

possessed  by  the  inhabitants  of  the  houses  that  have  been  built, 

and  to  the  condition  that  if  and  when  certain  acts  are  done  she  will 

be  bound  to  grant  the  legal  estate  to  Hall.     It  may  be  that  she 

only  holds  as  trustee  for  the  inhabitants  of  the  houses,  but  it  is 

not  only  the  beneficial  owner,  but  the  owner  who  holds  as  trustee 

for  others,  that  is  liable  to  make  the  payment  under  the  acts. 

Keating,  J.    I  also  think  that  the  magistrate  was  right    My 

(1)  5  C.  B.  (N.S.)  808 ;  28  L.  J.  (CP.)  187.     In  error,  7  C.  B.  (N.S.)  864 ; 

28  L.  J.  (CP.)  336.  .    ,,  . 

YoL.  IL  3  A  2 
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1867        Brother  Hayes  was  right  when  he  said  that  he  was  not  bound  to 

La0t       shew  who  was  the  '*  owner ;"  but  still  one  way  of  trying  whether 

HoixAMD     ^g  appellant  is  owner  is  to  see  whether  any  one  else  is.    It  is 

KraaxKOTOK  clear,  as  my  Brother  Willes  says,  that  Lord  Holland  was  originally 

the  owner,  and  the  only  person  who  could  be  suggested  as  having 

become  the  owner,  if  the  appellant  is  not,  is  Hall,  and  it  is  clear 

that  he  is  not;  for  the  last  clause  of  the  building  agreement 

expressly  provides  that  he  shall  take  no  interest  in  the  land,  legal 

or  equitable,  under  it  till  all  the  houses  are  built.    It  is  equally 

clear,  therefore,  that  the  appellant  is  the  owner. 

Jiidgmefd  affi/rmed^ 

Attorneys  for  appellant :  Stephens  &  MaUheufS. 
Attorneys  for  respondents :  Pontifex,  West,  &  Poniifeas. 


j^^29.  BETTELEY  v.  STAINSBY. 

Bankruptcy — Cott'-hook  System — Covenant  to  indemnify — Bankrupt  Law 
CoMolidation  Act,  1849  (12  d:  13  Vict,  c  106),  sb.  173, 178. 

A.,  being  indebted  to  B.,  transferred  to  him  as  a  security  for  the  debt  oertain 
shares  in  a  mine  conducted  on  the  cost-book  system,  and  covenanted  with  B.  to 
indemnify  him  from  all  manner  of  charges,  liabilities,  and  costs  that  might  accrue 
or  attach  to  or  in  respect  of  the  shares.  A.  became  bankrupt  in  1855,  and  B., 
having  been  compelled  as  a  shareholder  to  pay  certain  debts  of  the  company 
which  had  accrued  before  A/s  bankniptcy,  sued  A.  on  his  covenant  to  in- 
demnify : — 

Held,  that  A.  was  not  protected  either  by  s.  173  or  by  s.  178  of  the  Bank- 
ruptcy Act,  1849.  (1) 

This  was  a  special  case  stated  for  the  opinion  of  the  Court. 
The  material  fsu^ts,  as  set  forth  in  the  casei  were  as  follows : — ^The 
defendant,  being  indebted  to  the  plaintiff  to  the  amount  of  6000/., 

(1)  12  &  13  Vict.  c.  106, 8. 173 :  *'  That  charge  of  the  whole  debt  (although  he 

any  person  who,  at  the  time  of  the  issuing  may  have  paid  the  same  after  the  issu- 

of  the  fiat,  or  of  filing  a  petition  for  adju-  ing  of  the  fiat  or  the  filing  of  the  peti- 

dication  of  bankruptcy,  shall  be  surety  tion  for  adjudication  of  bankruptcy),  if 

or  liable  for  any  debt  of  the  bankrupt,  the  creditor  shall  hav«  proved  his  debt 

or  bail  for  the  bankrupt,  either  to  the  under  the  bankruptcy,  shall  be  entitled 

sheriff  or  to  the  action,^  if  he  shall  iiave  to  stand  in  the  place  of  such  creditor  as 

paid  the  debt,  or  any  part  thereof  in  dis-  to  the  dividends  and  all  other  rights 
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transferred  into  Lis  name  certain  shares  in  the  Wheal  Gaskin 
Company  (being  the  proprietors  of  a  mine  conducted  on  the  cost* 
book  system).  By  a  deed  subsequently  entered  into  between  them, 
dated  a.d.  1854,  he  covenanted,  inter  alia,  that  he  would  at  all 
times^  and  from  time  to  time,  keep  the  plaintiff  harmless  and  in- 
demnified from  and  against  all  calls  that  might  at  any  time  or 
times  be  made  upon  the  said  shares  in  the  Wheal  Gaskin  Com- 
pany, and  from  and  against  all  and  all  manner  of  charges,  liabili- 
ties, and  costs  then  existing  or  attaching  to  or  upon  the  said 
shares,  or  that  might  at  any  time  thereafter  accrue,  exist,  or 
attach  to  or  upon  the  said  shares,  or  in  any  way  in  respect  thereof, 
and  should  from  time  to  time  discharge  and  defray  the  same  out 
of  his  own  proper  moneys.  In  1855  the  defendant  became  bank- 
rupt. After  the  defendant's  bankruptcy,  yarious  actions  were 
commenced  by  creditors  of  the  Wheal  Gaskin  Company,  in  respect 
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under  the  bankrnptcy  which  such  cre- 
ditor possessed  or  would  be  entitled  to 
in  respect  of  such  proof;  or  if  the  cre- 
ditor shall  not  have  proved,  such  surety 
or  -penon  liable,  or  bail,  shall  be  en- 
titled to  prove  his  demand  in  respect 
of  such  payment  as  a  debt  under  the 
bankruptcy,  not  disturbing  the  former 
dividends,  and  may  receive  dividends 
with  the  other  creditors,  although  he 
may  have  become  surety,  liable,  or  bail 
as  aforesaid  after  an  act  of  bankruptcy 
committed  by  the  bankrupt :  Provided 
that  such  person  had  not,  when  he 
became  such  surety  or  bail,  or  so  liable 
as  aforesaid,  notice  of  any  act  of  bank- 
ruptcy by  such  bankrupt  committed." 
a.  178:  "That  if  any  trader  who 
shall  become  bankrupt  dler  the  com- 
mencement of  this  act  shall  have  con- 
tracted, before  the  filing  of  a  petition 
for  adjudication  of  bankruptcy,  a  lia- 
bility to  pay  money  upon  a  contin- 
gency which  shall  not  have  happened, 
and  the  demand  in  respect  tJiereof 
shall  not  have  been  ascertained  before 
the  filing  of  such  petition,  in  every 
such  case,  if  such  liability  be  notprove- 

.      8A 


able  under  any  other  provision  of  this 
act,  the  person  with  whom  such  lia- 
bility has  been  contracted  shall  be  ad- 
mitted to  claim  for  such  sum  as  the 
Court  shall  think  fit;  and  after  the 
contingency  shall  have  happened,  and 
the  demand  in  respect  of  such  liability 
shall  have  been  ascertained,  he  shall  be 
admitted  to  prove  such  demand,  and 
receive  dividends  with  the  other  cre- 
ditors, and,  so  far  as  practicable,  as  if 
the  contingency  had  happened  and  the 
demand  had  been  ascertained  before 
the  filing  of  such  petition,  but  not  dis- 
turbing former  dividends:  Provided 
such  person  had  not,  at  the  time  such 
liability  was  contracted,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt 
committed ;  provided  also,  that  where 
any  such  claim  shall  not  have,  either 
in  whole  or  in  part,  been  converted  into 
a  proof  within  six  months  after  the 
filing  of  such  petiticm,  it  may,  upon 
the  application  of  the  assignees  at  any 
time  after  the  expiration  of  such  time^ 
and  if  the  Court  shall  think  fit,  be  ex- 
punged either  in  whole  or  in  part  from 
the  proceedings.'' 
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18G7  of  debts  of  the  company  which  had  accnied  preyionsly  to  the 
bankruptcy^  against  the  plaintiff,  as  a  shareholder  in  respect  of 
the  shares  which  had  been  transferred  into  and  registered  in  his 
name  as  above-mentioned ;  and  the  plaintiff  was  compelled  to  pay 
429Z.  lis.  as  debt  and  costs.  The  present  action  was  brought  to 
recover  this  sum  from  the  defendant  as  damages  for  the  breach 
of  his  covenant  to  indemnify  above  set  forth.  The  defendant 
pleaded  his  bankruptcy.  The  case  was  tried  before  Bovill,  C  J., 
at  the  sittings  in  London  after  Trinity  Term,  1866,  and  a  ver- 
dict entered  by  consent  for  the  plaintiff,  subject  to  this  special 
case,  the  Court  having  power,  by  consent,  to  draw  inferences  of 
fact. 

Hannen  (Lord  with  him),  for  the  plaintiff.  The  cause  of  action 
arose  previous  to  1861,  so  it  is  upon  the  Bankruptcy  Act,  1849, 
that  the  defendant  must  rely.  The  178th  section  of  that  act  (1) 
renders  certain  contingent  liabilities  capable  of  proof,  but  only 
those  in  which  a  sum  of  money  is  due  from  the  bankrupt,  which 
is  either  ascertained  or  ascertainable  on  a  single  contingency. 
This  was  finally  decided  by  the  House  of  Lords  in  Miteal/e  v. 
Hanson  (2),  where  the  whole  matter  was  fully  discussed.  In 
Majples  V.  Pejpper  (3),  which  was  an  action  on  a  covenant  col- 
lateral to  a  lease,  it  was  held  that  a  liability  to  pay  damages  for 
the  breach  of  a  covenant  was  not  a  claim  within  the  act ;  and  in 
General  Discovmi  Company ^  Limited  v.  Skikes  (4)  it  was  held  that 
a  call  made  by  a  company  on  a  shareholder  was  not  barred  by  his 
previous  bankruptcy. 

[WiLLEs,  J.  Li  Towng  v.  Winter  (5)  this  Court  held  that  the 
Bankruptcy  Act  was  an  answer  to  a  claim  under  a  covenant  to  re- 
pay any  moneys  paid  by  the  covenantee  to  keep  up  a  policy  of 
insurance;  but  the  Court  of  Queen's  Bench  held  otherwise  in 
Warlwrg  v.  Tucker  (6),  and  that  opinion  finally  has  prevailed.  It 
was  also  decided  in  Maples  v.  Pepper  (3)  that  a  contingency  that 
the  bankrupt  should  break  his  contract  is  not  such  a  contingency 
as  is  meant  by  the  act.] 

(1)  Ante,  p.  569.  (4)  17  0.  B.  (N.a)  765;  34  L.  J. 

(2)  Law  Bep.  1  H.  L.  242.  (C.P.)  26. 

(3)  18  a  B.  177;  26  L.  J.  (C.P.)  (5)  16  C,  R  401 ;  24  L.  J.  (C.  P.)  214. 
243.  (6)  6  E.  &B.  384 ;  24  LJ.  (Q,B.) 317. 
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MeUish,  Q.C.  {Waihin  WiUiams  with  him),  for  the  defendant  The  1867 
two  sections  of  the  act  on  which  the  defendant  relies  are  the.  173rd  ~~BBrraxt^ 
and  178th.  The  shares  were  only  transferred  to  the  plaintiff  as  a  ^J^^, 
security ;  as  between  the  plaintiff  and  defendant  they  really  con- 
tinued the  property  of  the  defendant.  The  creditors,  therefore, 
might  have  sued  the  defendant  as  an  actual  partner  in  the  company, 
as  well  as  the  plaintiff  as  an  ostensible  partner,  and  the  creditors 
might  hare  proved  for  the  debt  against  the  defendant.  The  173rd 
section  is  not  confined  to  sureties,  in  the  strictest  sense  of  the  word, 
but  whenever  a  person  is  liable  to  pay  a  debt  if  the  bankrupt  does 
not  pay  it,  but  for  which  the  bankrupt  is  also  liable,  he  is  a  surety 
within  the  meaning  of  that  clause.  Here,  therefore,  the  plaintiff 
was  really  a  surety  in  respect  of  these  claims,  and  they  are,  there- 
fore, barred  by  the  bankruptcy.  But  the  plaintiff's  daim  also 
comes  within  the  178th  section,  for  it  is  dependent  upon  the 
single  contingency  of  the  plaintiff  paying  these  sums.  They 
were  simis  actually  due  at  the  time  of  the  bankruptcy;  their 
amount,  therefore,  was  ascertained,  and  the  defendant's  liability  to 
the  plaintiff  depended  only  upon  the  plaintiff's  paying  them, 
which  he  did  in  &ct  do,  within  six  months  of  the  bankruptcy.  As 
soon  as  he  did  so  it  became  due  from  the  defendant,  as  money 
paid  to  his  use.  If  such  be  the  real  relation  between  the  par- 
ties, the  existence  of  this  covenant,  which  enables  the  plaintiff 
to  bring  the  action  in  the  form  of  an  action  for  damages,  cannot 
make  any  difference,  or  deprive  the  defendant  of  his  protection. 
The  case  of  Warhwrg  v.  Tucker  (1)  is  quite  different ;  there  there 
was  an  additional  contingency  every  time  one  of  the  premiums 
became  due,  and  the  amount  of  the  contingent  debt  was  wholly 
unascertainable.  In  Ex  parte  Barwie  (2)  the  applicability  of 
s.  178  is  said  to  depend  on  whether  there  is  any  measure,  or  a 
limit  of  the  liability,  and  here  there  is  such  in  the  amount  of  the 
debts  that  were  due. 

[WiLLES,  J.  That  case  followed  Ex  parte  Todd  (3),  in  which 
unliquidated  damages  were  to  be  awarded  by  an  arbitrator  for  a 
tort,  and  they  had  been  held  not  to  be  proveable  under  a  bank- 
ruptcy, and  it  was  as  distinguishing  it  from  that  case  that  it  was 

(1)  5  E.  &  B.  384 ;  E.  B.  &  E.  914 ;  24  L.  J.  (Q.B.)  317 ;  28  L.  J.  (Q.B.)  56. 
(2)  6  D.  M.  &  G.  762  (3)  6  D.  M.  &  G..744. . 
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ige?        said  in  Ex  parte  Bairms  (1)  that  the  axnoimt  of  liie  daim  was 
ascertainable.] 


*nrf  '  JBTafMicn,  in  reply.  At  the  time  of  the  bankruptcy  it  was  uncer- 
tain not  only  whether  the  plaintiff  would  pay,  but  whether  he 
would  be  called  on  to  do  so^  and  to  what  extent.  There  were 
several  contingencies  therefore;  first,  the  defendant  not  paying 
according  to  his  agreement;  secondly,  the  creditors  suing  the 
plaintiff;  and  thirdly,  his  paying.  The  178th  section,  therefore,  is 
inapplicable.  The  173rd  jsection  does  not  apply,  because  the  de- 
fendant was  never  really  liable ;  after  the  shares  were  transferred 
the  creditors  could  only  proceed  against  the  actual  shareholders. 
Nothing  that  has  happened  since  the  bankruptcy  can  affect  the 
case,  and  the  &ct  that  the  plaintiff  did  actually  pay  these  sums 
\iithin  six  months  after  the  bankruptcy,  therefore,  is  immaterial 
The  plaintiff  was  equally  liable  to  pay  all  the  debts  of  the  com- 
pany, and  might,  therefore,  have  made  a  claim  against  the  bank- 
rupt's estate  in  respect  of  the  whole  of  them,  if  he  could  in  respect 
of  those  now  in  qu^tion ;  he  would  have  thereby  rendered  the 
distribution  of  the  defendant's  assets  impossible. 

WiLLES,  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  our 
judgment  The  case  does  not  fall  within  the  178th  section,  because 
the  covenant  is  to  indemnify  the  plaintiff  against  debts  the  plain- 
tiff's liability  to  which  depends  upon  several  contingencies,  as 
whether  the  company  is  solvent  or  not ;  whether  the  plaintiff  is 
selected  to  pay  or  not ;  whether  the  other  shareholders  are  willing 
and  able  to  contribute  in  whole  or  in  part.  If  all  these  should  hH 
out  so  that  the  plaintiff  should  have  to  pay,  there  is  still  the 
additional  contingency  of  the  defendant's  &iling  to  keep  him 
harmless  according  to  his  covenant,  before  the  plaintiff  would 
have  any  claim  against  the  defendant  in  respect  of  these  debts. 
Such  a  liability  is  not  within  the  act,  because  it  is  not  a  liability 
to  pay  money,  nor  is  the  contingency  such  a  one  as  is.  contemplated 
by  the  act  I  find  it  impossible  to  distinguish  this  case  from 
Warburff  v.  TueJcer.  (2)  Nor  can  I  reconcile  with  that  case 
Mr.  Mellish's  contention  that  the  covenant  to  indemnify  is  only 

a)  6  D.  M.  &  G.  762. 
(2)  6E.&B.384;  B.B.&E.914;  24 L.  J. (<iB.) 317 ;  28 L,  J. (Q^.) 66. 
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accessory  to  the  debt,  and  that,  therefore,  all  liability  in  respect        1867 
of  it  ceases  when  the  principal  debt  is  gone.    If  that  were  so,    BBirttEr 
the  covenant  to  keep  up  the  policy  ought  to  have  been  held  to    -    *• 
fail  when  the  debt  for  which  the  policy  was  a  security  was  barred 
by  the  bankruptcy.    There  is  no  ground  for  such  a  contention,  the 
covenant  to  indemnify  is  an  additional  obligation,  and  one  which 
does  not  come  within  the  178th  section  of  the  Bankruptcy  Act, 
1849.    The  case  of  MUcalfe  v.  Sanson  (1)  appears  to  have  adopted 
the  view  tisiken  by  the  Court  of  Queen's  Bench  in  Warbwrg  v. 
Tucker  (2),  rather  than  that  taken  by  this  Court  in  Jbtm^  v. 
Winter  (8),  where  the  point  was  not  much  pressed,  and  even  apart 
from  that,  the  case  of  Maples  v.  Pepper  (4)  seems  to  me  to  be 
conclusive  of  the  question. 

With  respect  to  the  ingenious  argument  that. the  case  falls 
within  the  173rd  section,  it  depends  on  the  assumption  that  the 
plaintiff  in  effect  stood  in  the  same  relation  to  the  defendant  as  an 
agent  to  his  undiscovered  principal,  but  such  was  not  the  case,  the 
shares  were  actually  transferred  to  the  plaintiJO^  and  the  defendant 
could  not  have  insisted  on  the  mine  treating  hini  as  the  real  owner, 
nor  had  he  any  claim  or  liability  in  respect  of  the  shares  except 
as  between  himself  and  the  plaintiff.  The  defendant  therefore 
is  not  protected  by  the  173rd  section  any  more  than  by  the 
178th. 

Keating,  J.  I  am  of  the  same  opinion.  It  is  well  established 
that  the  178th  section  only  applies  where  there  is  a  liability  to 
pay  money  on  the  happening  of  a  single  contingency.  Here  it  is 
not  a  liability  to  pay  money,  and  the  liability  is  dependent  on  a 
series  of  contingencies,  which  have  been  already  adverted  to  by  my 
Brother  Willes.  I  think  that  our  present  judgment  is  entirely  in 
accordance  with  the  principles  laid  down  in  Warbwrg  v.  Twiker  (2), 
and  which  have  been  affirmed  by  the  Exchequer  Chamber  and  the 
House  of  Lords.  With  respect  to  the  argument  derived  bom  the 
173rd  section,  I  agree  that  although  if  the  premises  had  been  sound, 
the  conclusion  might  have  been  inevitable;  yet  the  premises  with 

(1)  Law  Rep.  1  H.  L.  242.  (3)  16  0.  B.  401  j  24  L.  J.  (CJ*.)  214. 

(2)  5  E.  &  B.  384 ;  E.  B.  &  B.  914 ;  (4)  18  0.  B.  177;  26  L.  J.  (C.P.) 243. 
24  L.  J.  (Q.B.)  817 ;  28  L.  J.  (Q.B.)  56. 
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1867        respect  to  the  lelatioa  of  the  mortgagor  and  mortgagee  of  the 
~BEnT]ELKT    shares  having  failed,  the  condnsion  also  fails.    Oof  judgment  must 
Sta^-sbt.     beforthepkintiff. 

JvdgmenlfoT  the  plaintiff. 

Attorneys  for  plaintiff:  Lawrence,  Pletos,  &  Bayer. 
Attorneys  for  defendant :  PovmaU,  Son,  Cross,  &  Knott. 


June  20.      THE    MAYOR,    COMMONALTY,  AND  CITIZENS  OP   THE  CITY  OF 

LONDON,    Appellants;    THE    CHURCHWARDENS   AND   OVEK- 

SEERS    OP    THE    PARISH    OP    SAINT   ANDREW,    HOLBORX, 
Resfohdents. 

Lands  Claxuet  Coniolidatwn  Act,  1845  (8  cfe  9  Vicf.  e.  18),  a.  ISS^Poor-rak" 

AM8e$8ment. 

Section  133  of  the  Lands  Clauses  Consolidation  Act,  1845,  provides  that  *'if 
the  promoters  of  the  undertaking  become  possessed  by  yirtue  of  this  or  the  special 
act,  or  any  act  incorporated  therewith,  of  any  lands  liable  to  be  assessed  to  Uie 
poor's-rate,  they  shall . . .  until  the  works  shall  be  completed  ...  be  liable  to  make 
good  the  deficiency  in  the  assessments  for  poor's-rate,  by  reason  of  such  laodi 
having  been  taken  or  used  for  the  purposes  of  the  works  "  : — 

Seld,  that  the  promoters  are  not  liable,  under  this  section,  to  be  rated  to  the 
relief  of  the  poor  in  respect  of  such  lands. 

Case  stated  under  12  &  13  Vict.  c.  45,  s.  11,  on  appeal  to  tbe 
quarter  sessions  for  the  city  of  London  against  a  poor's-rate  made 
by  the  respondents. 

The  corporation  of  the  city  of  London  were  rated  in  the  rate 
appealed  against  as  the  occupiers  of  certain  land  and  houses  m  tbe 
parish  of  St  Andrew,  at  Id.  in  the  pound,  upon  the  rental  and 
value  of  the  land  and  houses  appearing  in  the  poor-rate  in  existence 
at  the  time  of  the  passing  of  the  Holbom  Valley  LnproTement 
Act^  1864.  The  corporation  became  possessed  of  the  land  and 
houses,  which  were  at  that  time  assessed  to  the  poorVrate  of  the 
parish  of  St.  Andrew,  under  the  Holbom  Valley  Improyement 
Act,  1864,  which  empowered  them  (amongst  other  things)  to  make 
a  viaduct  across  the  Holbom  Valley,  and  to  take  lands  and  houses 
for  that  purpose.  The  works  of  the  corporation  under  this  act 
were  in  progress,  and  the  houses  had  been  taken  down. . 
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No  portion  of  the  land  in  qnestion  was  beneficially  occupied  hj       1867 
the  corporation,  and  therefore  they  would  not  be  liable  to  be  rated    mator  of 
to  the  relief  of  the  poor  but  for  s.  133  of  the  Lands  Clauses  Con-     ^^^^ 
solidation  Act,  1845  (1),  which  is  incorporated  in  the  Holborn  S^Ahdrew, 
Valley  Improvement  Act,  1864. 

The  corporation  were  willing  to  make  good  the  deficiency  of  the 
poorVrate  caused  by  reason  of  the  land  and  houses  having  been 
taken  for  the  purposes  of  their  works,  but  they  refused  to  pay  the 
rate,  as  they  had  no  beneficial  occupation  of  the  property. 

K  the  corporation  were  liable  to  be  thus  rated,  they  would  be 
liable  to  be  also  rated  in  respect  of  this  property  to  several  other 
rates  which  are  to  be  made  on  the  persons  assessed  to  the  poor's- 
rate. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  cor- 
poration were  liable  to  be  rated  to  the  relief  of  the  poor  in  respect 
of  the  land  and  houses,  or  whether,  without  being  rated,  they 
should,  until  the  works  were  completed,  only  make  good  the  de- 
ficiency in  the  poor's-rate  by  reason  of  the  land  and  houses  being 
taken  by  them. 

Poland,  for  the  appellants.  It  is  admitted  that  the  corporation 
would  not  be  liable  to  be  rated  if  it  were  not  for  s.  133  of  the  r 

Lands  Clauses  Act,  1845,  because  they  have  no  beneficial  occupa- 
tion. That  being  so,  the  only  question  is,  does  this  section  render 
them  liable  to  bd  rated  ?  There  is  nothing  in  the  section  which 
can  be  construed  to  mean  this.  It  is  not  disputed  that  the  corpo- 
ration is  liable  "  to  make  good  the  deficiency,"  but  it  is  not  neces- 
sary that  they  should  be  rated  in  order  to  do  this.  [He  was  then 
stopped  by  the  Court.] 

Macnamara,  for  the  respondents.    All  persons  liable  to  contri- 

(1)  8  &  9  Vict,  c  18,  B.  133,  eoacts  good  the  deficiency  in  the  several  as- 

that,  "  If  the  promoters  of  the  under-  sessments  for  land-tax  and  poorVrate 

taking  become  possessed  by  virtue  of  by  reason  of  such  lands  having  been 

this  or  the  special  act,  or  any  act  incor-  taken  or  used  for  the  purposes  of  the 

porated  therewith,  of  any  lands  charged  works,  and  such  deficiency  shall  be  com- 

with  the  land-tax  or  liable  to  be  as-  puted  according  to  the  rental  at  which 

sessed  to  the  poor's-rate,  they  shall  from  such  lands,  with  any  building  thereon, 

time  to  time,  until  the  works  shall  be  were  valued  or  rated  at  the  time  of  the 

completed  and  assessed  to  such  land-  passing  of  the  special  act,**  &c 
tax  or  pooi's-nite^  be  liable  to  make 
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1867        bute  to  the  relief  of  the  poor  are  liable  to  be  rated.    There  are 

Matoe  op  ~  ^0  prohibitory  words  in  s.  133  to  shew  that  the  appellants  are  not 

IiOOT)ON      ^  i^  rated,  therefore  it  is  to  be  assumed  that  the  ordinary  rules 

St.  Andrew,  apply,  and  they  are  liable  to  contribute  to  the  relief  of  the  poor  in 

the  ordinary  way. 

BoYiLL,  O.J.  I  think  the  appellants  are  entitled  to  onr  judg- 
ment. The  corporation  are  liable,  under  s.  133,  to  make  good  the 
deficiency  in  the  pooivrate  caused  by  the  land  in  question  having 
been  taken  for  the  purposes  of  their  works,  but  this  does  not  render 
them  liable  to  be  rated. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  statute  means  that 
the  corporation  must  pay  so  as  to  make  up  any  deficiency  in  respect 
of  the  houses  they  have  pulled  down,  not  that  they  should  be  rated 
to  the  relief  of  the  poor. 

MoNTAGTJB  Smith,  J.  I  am  of  the  same  opinion.  The  statute 
seems  to  contemplate  that  a  deficiency  will  be  occasioned  in  the 
assessments  for  the  poor's-rate,  by  the  operations  of  the  promotets, 
and  makes  provision  accordingly. 

Judgment  far  the  apjfeOanis,  wUh  cods. 

Attorney  for  appellants :  T.  /.  Nelson. 
Attorneys  for  respondents :  J,  (&M,  Pontifex. . 


yOL.  IL]  TRINITT  TEBM,  XXX  YICT.  577 


WILLIAMS  V.  JAMES.  1867 

Bight  of  Way-^User^FreKHptxonr^Excen.  ^^^  ^^' 

The  defendant  being  entitled  by  immemorial  user  to  a  right  of  way  over  the 
plaintiff's  land  from  field  N.,  used  the  way  for  the  purpose  of  carting  from  field 
N.  some  hay  stacked  there,  which  had  been  grown  partly  there  and  partly  on 
land  adjoining.  The  jury  found  in  effect  that  the  defendant  in  so  doing  had 
used  the  way  bonft  fide,  and  for  the  ordinary  and  reasonable  use  of  field  N;  as  a 
field:— 

Hdd^  that,  the  mere  fact  that  some  of  the  hay  had  not  been  grown  on  field  N. 
did  not  make  the  carrying  of  it  over  the  plaintiff's  land  an  excess  in  the  user  of 
the  right  of  way. 

Deolaratiok  for  trespass  to  land. 

Fifth  plea»  that  <»ie  Ann  Morgan  was  owner  in  fee  of  certain 
land^  and  was  entitled  by  immemorial  user  to  a  right  of  way  over 
the  plaintiff's  land,  on  foot^  and  with  waggons,  carts,  and  horses, 
to  a  public  highway  from  her  said  land,  for  the  more  convenient 
occupation  thereof;  that  Ann  Morgan  demised  this  land  with  its 
appurtenances  to  one  Jenkins ;  and  that  the  alleged  trespasses 
were  the  use  of  the  right  of  way  by  the  defendant,  as  the  servant 
of  Jenkins. 

Issue  and  new  assignment  of  excess  in  the  user  of  the  way. 

At  the  trial  before  Pigott,  B.,  at  the  spring  assizes  for  Mon« 
mouthshire,  the  following  facts  were  proved : — Ann  Morgan  was 
owner  in  fee  of  a  field  called  the  Nine  acre  field,  and  of  two  other 
fields  adjoining,  called  Farrott*s  land.  These  three  fields  were  in 
the  occupation  of  B.  Jenkins.  There  was  from  time  immemorial  a 
right  of  way  on  foot,  and  for  waggonsf,  carts,  and  horses,  from  the 
Nine  acre  field  over  the  plaintiff's  land  to  a  public  highway. 
There  was  no  right  of  way  over  the  .plaintiff's  land  from  Parrott's 
land.  In  the  summer  of  1866,  Jenkins  mowed  the  Nine  acre  field 
and  Parrott's  land,  and  stacked  all  the  hay  upon  the  Nine  acre 
field.  In  September,  1866,  Jenkins  sold  the  hay  to  the  defendant, 
who  carted  it  over  the  plaintiff's  lan^to  the  highway,  which  was 
the  alleged  trespass. 

The  jury  found,  first,  that  there  was  an  immemorial  right  of  way 
from  the  Nine  acre  field  to  the  highway ;  secondly,  that  the  stack- 
ing of  the  hay  .was  done  honestly,  and  not  to  get  the  way  further 
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^^^       on ;  thirdly,  that  there  was  no  excess  in  the  user  of  the  way  by 

WnjjAUB    the  defendant,  apart  from  the  question  of  defendant's  right  to  cart 

Jaw.      the  hay  grown  on  Parrott's  land  over  the  plaintiff's  land ;  fifthly, 

if  Parrott's  land  hay  conld  not  be  legally  carried  over  the  plaintiff's 

land,  then  damages  408. 

Pigott,  B.,  directed  a  verdict  for  405.  to  be  entered  for  the  plain- 
tiff, with  leave  to  the  defendant  to  move  to  enter  the  verdict  for 
him. 

A  rule  having  been  obtained  accordingly, 

Huddleston,  Q.C,  and  Jelf  (J.  0.  Griffiis  with  them),  shewed 
cause.  The  question  in  this  case  is,  whether  the  carrying  over  the 
plaintiff^s  land  of  the  hay  grown  on  Parrott's  land  is  an  ezcessiTe 
user  of  the  right  of  way  from  the  Nine  acre  field.  This  is  a  pure 
question  of  law.  In  order  to  decide  this  we  must  ascertain  what  is 
the  right  over  the  plaintiff's  land'  which  the  defendant  was  entitled 
to  exercise.  It  is  admitted  that  there  is  a  right  of  way  only  from  and 
to  the  Nine  acre  field.  It  is  clear,  therefore,  that  this  way  could  not 
be  lawfully  used  for  the  purpose  of  going  to  any  place  beyond  the 
Nine  acre  field:  Howdl  v.  Kinff(l) ;  Lawlan  v.  Ward  (2);  /SJfciiBv. 
QlenisUr.  (3)  The  right  proved  is  also  limited  to  a  right  of  way 
for  the  use  of  the  Nine  acre  field  as  a  field.  Use  of  a  way  for  cer- 
tain purposes  does  not  necessarily  prove  a  right  of  way  for  all  pur- 
poses :  Cowling  v.  Sigginson.  (4)  The  extent  of  the  user  is  evidence 
of  a  right  only  commensurate  with  the  user:  Ballard  v.  Dyson.  (5) 
At  the  trial  no  right  of  way  was  proved  except  for  the  use  of  the 
Nine  acre  field  in  the  ordinary  course  of  agriculture.  The  stacking 
of  the  Parrott's  land  hay  upon  the  Nine  acre  field  was  the  use  of 
the  Nine  acre  field  as  a  stack-yard  for  the  enjoyment  of  other  land, 
and  cannot  be  said  to  be  for  the  more  convenient  use  of  the  Nine 
acre  field  itself,  and  therefore  the  way  cannot  be  legally  used  for 
carrying  away  that  hay.  If  the  plaintiff^s  land  could  be  used  as  a 
way  for  produce  brought  from  land  other  than  the  Nine  acre  field, 
a  burthen  would  be  cast  on,  the  plaintiff's  land,  in  addition  to  the 
burden  to  which  it  is  subject  in  favour  of  the  Nine  acre  field*    If 

(1)  1  Mod.  190.  ^    (2)  1  Ld.  Raym.  75. 

(3)  16  C.  B.  (N.S.)  81 ;  33  L.  J.  (C.P.)  185. 
(4)  4  M.  &  W.  245.  (6)  1  Taunt.  279. 
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the  defendant'^  contention  were  allowed  to  prevail,  there  wonld  ise? 
be  no  limit  to  the  increase  of  the  burthen  which  might  be  thus  wttttama  "" 
cast  upon  a  servient  tenement.  Suppose,  for  instance,  that  the  jjii« 
hay  of  a  great  number  of  the  adjoining  fields  were  stacked  on 
the  Niiie  acre  field,  and  that  it^  in  fact,  was  used  as  a  stack- 
yard, could  it  be  contended  that  the  plaintiff's  land  was  subject 
to  the  burthen  of  having  all  this  hay  carted  over  it?  Or, 
if  a  manufactory  were  erected  on  the  Nine  acre  field,  could  it  be 
argued  that  the  plaintiff's  land  could  be  used  as  a  way  for  the 
purposes  of  the  manufactory  ?  It  is  clear  that  in  neither  of  these 
cases  could  the  burthen  on  the  servient  tenement  be  thus  increased. 
Yet  the  defendant's  contention  must  go  to  this  length,  or  it  falls  to 
the  ground  altogether.  This  is  a  question  of  law,  because  this 
is  a  way  by  prescription  which  presupposes  a  grant.  The  con- 
struction of  such  a  grants  if  one  really  existed,  would  be  for  the 
Court  only,  and  therefore  the  construction  of  the  supposed  lost 
grant  must  be  for  the  Court  too.  If  there  were  at  present  in 
existence  a  grant  of  a  right  such  as  has  been  proved  in  this  case  the 
plaintiff  would  be  entitled  to  keep  the  verdict  upon  the  construc- 
tion that  the  Court  would  put  upon  such  a  deed :  Henning  v.  J5tw- 
net  (1) ;  AUan  v.  Oamme  (2) ;  Band  v.  Kmgscote,  (3)  This  rule 
should  be  discharged  because  the  way  in  question  was  used  in  fact 
as  a  way  from  Parrott's  land,  and  this  was  an  excess  of  user  by 
the  defendant,  and  the  plaintiff  is  therefore  entitled  to  damages 
for  the  trespass. 

Oilmore  JEfoans  (J7.  Matthews  with  him).  This  is  a  question  of 
fact  and  not  of  law,  and  the  jury  have  found  the  facts  in  the 
defendant's  favour.  There  is  no  dispute  that  there  is  only  a  right 
of  way  from  the  Nine  acre  field.  It  is  admitted  also  that  the  right 
of  way  must  be  used  for  the  more  convenient  use  of  the  Nine  acre 
field  as  a  field,  and  for  agricultural  purposes.  It  is  not  contended 
that  there  would  be  a  right  of  way  for  purposes  of  trade  or  manu- 
facture. Whether  there  has  been  an  ordinary  and  reasonable  use 
of  the  way  for  the  more  beneficial  enjoyment  of  the  Nine  acre 
field,  is  a  question  of  fact  for  the  jury :  Sai/okins  v.  Carbines.  (4) 

(1)  8  Ex.  187.  (3)  6  M.  &  W.  174. 

(2)  11  Ad.  &  K  759.  (4)  27  L.  J.  (Ex.)  44. 


V, 
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1807  In  Lawlon  t.  Ward  (1)  it  is  saggested  in  a  note  that  the  tme 
WmjAM  point  to  be  consideied  in  such  acaae  is  ^qno  animo  the  party  went 
to  the  dose ;  whether  really  and  bona  fide  to  do  business  there,  or 
merely  in  his  way  to  some  more  distant^  place."  ShuB  y.  CRenis^ 
ter  (2)  is  really  in  the  defendant's  fitvoar,  because  it  was  there 
held  that  it  was  properly  left  to  the  jury  to  say  whether  the  use  of 
the  road  in  that  case  was  a  bona  fide  exercise  of  the  right  of  way, 
or  a  mere  colourable  use  of  it,  for  purposes  other  than  those  to 
which  the  right  extended.  The  only  matter  in  issue  is  therefore 
a  question  of  fad,  and  as  to  this,  the  finding  of  the  jury  is  condu* 
sive.  They  have  found  that  the  stacking  of  the  Parrott's  land  hay 
upon  the  Nine  acre  field  was  done  honestly,  and  not  to  get  a  way 
further  on,  and  that  there  was  otherwise  no  excess  in  the  user  of 
the  way.  The  effect  of  this  finding  is,  that  the  defendant  used 
the  way  in  a  reasonable  and  proper  manner,  and  bona  fide  in  the  or- 
dinary use  of  the  Nine  acre  field  as  a  field.  That  being  so  it  was 
for  the  defendant  to  prove  some  excess  of  user,  and  as  he  has 
fedled  to  do  so,  the  defendant  is  entitled  to  hare  this  rule  made 
absolute. 

BoviLL,  C.  J.  In  all  cases  of  this  kind  which  depend  upon  user 
the  right  acqtdred  must  be  measured  by  the  extent  of  the  enjoy- 
ment which  is  prored.  When  a  right  of  way  to  a  piece  of  land  is 
proved,  then  that  is,  unless  something  appears  to  the  contrary,  a 
right  of  way  for  all  purposes  according  to  the  ordinary  and  reason- 
able use  to  which  that  land  might  be  applied  at  the  time  of  the  sup- 
posed grant.  Such  a  right  cannot  be  increased  so  as  to  affect  the 
servient  tenement  by  imposing  upon  it  any  additional  burthen. 
It  is  also  clear,  according  to  the  authorities,  that  where  a  person 
has  a  light  of  way  over  one  piece  of  land  to  another  piece  of  land, 
he  can  only  use  such  right  in  order  to  reach  the  latter  place.  He 
cannot  use  it  for  the  purpose  of  going  elsewhere.  In  most  cases 
of  this  sort  the  question  has  been  whether  there  was  a  bona  fide  or 
a  mere  colourable  use  of  the  right  of  way.  That  was  the  question 
in  8kuU  v.  Glenider  (2),  and  on  which  the  case  was  ultimately 
decided.    This  question  is  excluded  here  by  the  finding  of  the  jury. 

(1)  1  Ld.  Baym.  at  p.  75. 

(2)  16  a  B.  (N.S.)  81 ;  33  L.  J.  (C.P.)  185. 
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With  respect  to  the  purposes  for  which  the  laud  was  used,  it  is  1867 
agreed  on  both  sides  that  that  question  was  raised  and  discussed  at  Willumb" 
the  trial,  and  the  question  whether  there  had  been  any  excess  in  j^^;^ 
the  user  of  the  right  of  way,  and  also  the  question  of  the  bona  fides 
of  Jenkins  in  stacking  the  hay,  were  left  to  the  jury.  The  ques- 
tion,  therefore,  of  what  was  the  ordinary  and  reasonable  use  of  the 
land,  was  practically  left  to  the  jury.  They  found  that  Jenkins 
acted  honestly,  and  that  is  equivalent  to  finding  that  what  had 
been  done  was  done  in  the  ordinary  and  reasonable  use  of  the  land 
to  which  the  right  of  way  was  claimed,  and  in  the  ordinary  and 
reasonable  use  of  the  right  of  way  itself.  It  was  for  the  plaintiff  to 
shew  that  there  had  been  some  excess  of  user  on  the  part  of  the 
defendant,  as  by  shewing  that  the  user  of  the  right  of  way  was 
only  colourable,  or  that  the  Nine  acre  field  was  used  for  purposes 
other  than  those  included  in  the  ordinary  and  reasonable  use'of  the 
land.  The  finding  of  the  jury  excludes  both  these  questions.  In 
considering  the  matters  submitted  to  them  the  jury  must  have  had 
to  consider  whether  any  additional  burthen  had  been  cast  upon 
the  servient  tenement.  This  was  a  necessary  element  for  them  to 
take  into  consideration  in  deciding  whether  there  had  been  only  an 
ordinary  and  reasonable  use  of  the  land  in  question.  If  no  addi- 
tional burthen  was  cast  upon  the  servient  tenement  the  jury  might 
well  find  that  there  had  been  only  the  ordinary  and  reasonable  use 
of  the  right  of  way.  On  the  whole,  the  right  of  way  being  estab- 
lished, and  the  plaintiff  not  shewing  any  excess  in  the  user,  I 
think  the  defendant  is  entitled  to  the  verdict,  and  this  rule  must 
therefore  be  made  absolute. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  distinction  between 
a  grant  and  prescription  is  obvious.  In  the  case  of  proving  a 
right  by  prescription  the  user  of  the  right  is  the  only  evidence.  In 
the  case  of  a  grant  the  language  of  the  instrument  can  be  referred 
to,  and  it  is  of  course  for  the  Court  to  construe  that  language ;  and 
in  the  absence  of  any  dear  indication  of  the  intention  of  the  partieef, 
the  maxim  that  a  grant  must  be  construed  most  strongly  against 
the  grantor  must  be  applied.  Accordingly,  in  South  Metropolitan 
BaQway  Company  v.  Eden  (1),  where  a  grant  was  produced  without 

(1)  16  0.  B.  42. 
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1867        stating  the  object  of  the  grant,  it  was  the  opinion  of  the  judges 
WiLUAiis"  *^**  *^®  grant  was  general,  and  that  the  way  in  that  case  might  be 
^*         used  to  any  part  of  the  land  to  which  the  way  was  granted. 

I  agree  with  the  argument  of  Mr.  Jelf  that  in  cases  Uke  this, 
where  a  way  has  to  be  proved  by  user,  you  cannot  extend  the  pur- 
poses for  which  the  way  may  be  used,  or  for  which  it  might  be 
reasonably  inferred  that  parties  would  have  intended  it  to  be  used 
The  land  in  this  case  was  a  field  in  the  country,  and  apparently 
only  used  for  rustic  purposes.  To  be  a  legitimate  user  of  the 
right  of  way,  it  mu9t  be  used  for  the  enjoyment  of  the  Nine  acre 
field,  and  not  colourably  •  for  other  closes.  I  quite  agree  ak) 
with  the  argument  that  the  right  of  way  can  only  be  used  for 
the  field  in  its  ordinary  use  as  a  field.  The  right  could  not  be 
used  for  a  manufactory  built  upon  the  field.  The  use  must  be  the 
reasonable  use  for  the  purposes  of  the  land  in  the  condition  in 
which  it  was  while  the  user  took  place.  A  right  of  way  by  user 
was  here  proved,  and  I  think  the  verdict  of  the  jury  excludes  the 
excess  of  the  user  charged  by  the  plaintiff  Honest  user  of  the 
Nine  acre  field  must  have  been  understood  by  the  jury  in  the  large 
sense  of  bona  fide  and  reasonable,  not  a  user  in  order  to  get  an  ad* 
vantage  to  which  the  defendant  was  not  entitled.  The  finding  of 
the  jury  was,  that  the  land  was  used  honestly,  and  not  in  order 
to  get  a  right  of  way  further  on.  This  is  equivalent  to  finding 
that  the  stacking  of  the  hay  on  the  Nine  acre  field  was  in  the 
reasonable  and  ordinary  use  of  it  as  a  field ;  also  that  the  cart* 
ing  was  from  the  Nine  €lcre  field  and  not  from  Parrott's  land.  I 
think  both  these  propositions  are  included  in  the  finding.  I  think, 
therefore,  that  the  rule  must  be  made  absolute.  We  could  not 
refuse  this  without  splitting  straws  on  a  subject  which  ought  to  be 
dealt  with  substantially.  The  case  has  been  well  argued  on  both 
sides,  and  Mr.  Jelf  has  said  all  that  could  be  said  for  the  plaintiff. 

Montague  Smith,  J.  The  proposition  contended  for  by  Mr. 
Jelf  in  his  able  argument  is,  that  this  question  is  to  be  decided 
by  us  as  a  matter  of  law.  I  think  that  is  not  so.  It  is  an  admitted 
fact  that  some  of  the  hay  carried  from  the  Nine  acre  field  was 
grown  on  Parrott's  land,  and  the  carrying  away  of  this  hay  is  the 
excess  in  the  user  of  the  right  of  way  which  is  complained  of. 
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This  alone,  howeyer,  does  not  determine  the  question  for  the  ise? 
plaintiff.  The  question  is  for  the  jury,  whether  the  stacking  of  the  Wiluamb  " 
hay  in  question  and  the  carrying  of  it  away  was  in  the  ordinary  and  j^Sm. 
reasonable  use  of  the  Nine  acre  field.  The  jury  hare  found  that 
there  is  an  immemorial  right  of  way  over  the  plaintiff's  land  for 
carts,  carriages,  and  horses,  for  the  more  convenient  use  and  occu- 
pation of  the  Nine  acre  field.  Before  the  jury  could  decide  whether 
there  had  been  any  excess  in  the  user  of  the  right  by  the  defen- 
dant they  must  have  decided  the  extent  of  the  right  of  way.  The 
way  here  is  claimed  for  the  more  convenient  use  of  the  Nine  acre 
field.  The  circumstances  under  which  the  hay  was  stacked,  and 
the  purpose  and  object  of  the  defendant  in  carrying  it  away,  are 
questions  for  the  jury.  As  I  read  the  finding  of  the  jury,  the 
stacking  and  the  subsequent  dealing  with  the  hay  were  in  the  honest 
and  reasonable  use  of  the  Nine  acre  field.  It  was  for  the  plaintiff 
to  prove  affirmatively  upon  this  issue  that  there  had  been  some 
excess  of  user  by  the  defendant,  but  he  has  not  done  so ;  on  the  con- 
trary, the  jury  have  found  against  him.  I  think,  therefore,  the  rule 
must  be  made  absolute. 

Bide  absolute. 

Attorney  for  plaintiff:  Benjamin  Sunlyfor  Prothero  dk  Fox. 
Attorneys  for  defendant :  Boyle  &  Edwards. 


GAHRETT  v.  MESSENGER.  JUay  80. 

r      PenaUies  under  25  Geo,  2,  c.  36,  not  cumtdaiive — Mtmc  and  Dancing  in 

Unlicensed  Houae. 

A  common  informer  haying  recoyered  in  an  action  from  the  defendant  the 
penalty  of  1002.  incurred  under  25  Geo.  2,  c.  36,  s.  2,  for  keeping  a  house  for 
public  dancing  and  music  without  the  requisite  licence  v-^ 

HeU  that  only  one  penalty  was  recoyerable;  and  that  a  second  action  by 
another  common  informer  to  recoyer  a  like  penalty  was  not  maintainable. 

Deglabation,  that  the  defendant  was  indebted  to  the  plaintiff 
in  the  sum  of  1007.,  being  forfeited  by  25  Geo.  2,  c.  36,  s.  2. 
Plea,  never  indebted. 

This  and  another  action  (FraUing  r.  Messenger)  were  brought 
You  n.  SB  2 
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isei       by  common  informers  to  recover  a  penalty  of  1001.  imposed  by  the 
Gabrbit  "  25  Greo.  2,  c.  36,  s.  2,  for  allowing  music,  dancing,  and  singing  in 
Mbs^'geb.  ^  public-house,  in  St  George's-in-the-Eaat,  London,  kept  by  tiie 
defendant,  not  being  licensed  for  that  purpose. 

The  two  actions  were  tried  together  before  Willes,  J.,  at  the 
sittings  at  Westminster  in  Easter  T^m,  and  a  verdict  was  taken 
for  the  plaintiff  in  FraUing  v.  Messenger;  and  the  learned  judge 
ruled  that  the  penal  powers  of  the  act  were  exhausted  by  the  re- 
covery of  one  penalty,  and  he  directed  a  verdict  to  be  entered  for 
the  defendant  in  the  present  action,  and  reserved  leave  to  the 
plaintiff  to  move  to  enter  it  for  him,  and  leave  to  the  defendant  to 
add  a  plea  that  one  penalty  had  been  recovered  for  the  same 
offence  in  the  action  of  FraUing  v.  Messenger. 

May  3.  Bedey,  for  the  plaintiff,  moved  accordingly.  Under 
the  25  Geo.  2,  c.  36,  &  2  (1),  a  penalty  is  incurred  for  each  day  on 
which  the  house  is  kept  open  for  the  prohibited  purpose.  A  single 
instance  of  allowing  music  or  dancing  might  not  render  a  person 
liable  to  the  penalty :  Marks  v.  Benjamin  (2) ;  but  here  the  evi- 
dence shewed  a  continuous  keeping  open  the  house  for  music  and 
dancing  for  a  very  long  period  of  time,  and  during  two  licensiog 
periods.    The  defendant  committed  a  fresh  offence  on  each  day 

(1)  Section  2,   after   reciting   that  minster,    or    within    twenty     miles 

"the  multitude  of  places  of  entertain-  thereof    without   a   licence    had   for 

ment  for  the  lower  sort  of  people  is  that  purpose  from  the  last  preceding 

another  great  cause  of  thefts  and  rob-  Michaelmas  quarter  sessions,"  **  shall  be 

beries,  as  they  are  tempted  to  spend  deemed  a  disorderly  house  or  place;** 

their  small  substance  in  riotous  plear  and  that  "  it  shall  and  may  be  lawfnl 

sures,  and  in  consequenciB  are  put  on  to  and  for  any  constable  or  any  other 

unlawful  methods  of  supplying  their  person  being  authorized  by  warrant, 

wants  and  renewing  their  pleasures,"  &c.,  to  enter  such  house  or  place,  and 

in  order  **  to  prevent  the  said  tempta-  to  sdze  every  person  who  shall  be  found 

tion  to  thefts  and  robberies,  and  to  therein,  in  order  that  they  may  be  dealt 

correct  as  far  as  may  be  the  habit  of  with   according   to   law ;"    and   that 

idleness  which  is  become  too  geneial  '<  every  person  keeping  snch  house,  &c., 

over  the  whole  kingdom,  and  is  pro-  without  such  licence  as  aforesaid,  shall 

ductive  of  much  mischief  and  incon-  forfeit  the  sum  of  100^.  to  such  pcraon 

venience,**  enacts   that   ''any  house,  as  will  sue  for  the  same,  and  be  others 

room,    garden,  or   other  place,  kept  wise  punishable  as  the  law  directs  in 

for  public  duicing,  music,   or  other  cases  of  disorderly  houses." 
public  entertainment  of  the  like  kind,         (2)  5  M.  d?  W.  565. 
in  the  cities  of  London  and  West- 
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that  lie  allowed  the  mnsic  and  dancing  to  go  on,    A  rule  for  a  new        1867 
trial  on  the  ground  that  the  verdict  is  against  the  evidence  is     Oabbbxt 
never  granted  in  an  action  on  a  penal  statute :  Hall  v.  Green.  (1)   MMoorGHB. 
"One  reason  for  that  rule,"  says  Martin,  B.,  *'is  obvious,  viz.  that 
a  fresh  action  may  be  brought."    That  shews  that  there  is  nothing 
to  prevent  a  second  action  being  brought  by  another  person  for  a 
separate  and  distinct  offence. 

BoviLL,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule. 
I  quite  concur  in  the  view  taken  by  my  Brother  Willes,  viz.  that 
one  penalty  only  was  incurred  by  the  defendant  for  keeping  open 
his  house  for  a  purpose  prohibited  by  the  statute,  and  that  he  did 
not  thereby  subject  himself  to  cumulative  penalties  from  day  to 
day.  If  the  legislature  had  intended  that  there  should  be  more 
than  one  penalty,  that  intention  would  no  doubt  have  been  ex- 
pressed in  clear  and  unequivocal  terms.  The  question  whether  an 
additional  penalty  was  incurred  for  keeping  open  the  house  for 
music  and  dancing  during  the  second  licensing  year  does  not  arise 
in  this  case. 

Byles,  J.  I  am  of  the  same  opinion.  In  construing  every 
statute  which  gives  a  penalty  to  a  common  informer,  care  must  be 
taken  that  we  do  not  impose  a  heavier  burthen  than  the  legisla- 
ture contemplated*  Though  not  subject  to  a  second  action,  the 
defendant  is  not  relieved  from  the  consequences  of  his  improper 
conduct ;  for,  he  is  still  liable  to  all  the  pains  and  penalties  due 
to  the  keeping  a  disorderly  house,  and  to  an  indictment  for  a 
common  nuisance :  Be»  v.  Higgvnson,  (2) 

Keating  and  Montague  Smith,  JJ.,  concurred. 

Bvh  refuBed. 
Attorney  for  plaintiff:  W.  HicJcB. 

(1)  9  Ex.  247.  (2)  2  Burr.  1282. 
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18G7  RIGBY  aot)  Another  v.  DUBLIN  TBUNK  CONNECTING 

Junt  12.  BAILWAY  COMPANY. 

Be  BUTLEB. 

Company — Scire  Facicia — AxseU  in  Ireland, 

A.  having  obtained  a  judgment  against  a  company  for  11,000?.  moved  for  a  writ 
of  scire  facias  against  a  shareholder.  The  company  had  no  assets  in  England,  but 
had  assets  to  the  amount  of  500?.  in  Ireland.  There  were  other  creditors  of  large 
amounts,  one  of  whom  had  obtained  a  rule  absolute  for  a  scire  facias,  with  imme- 
diate execution  against  the  same  shareholder;  but  the  execution  had  not  issued, 
nor  had  the  amount  been  paid.  A.  had  obtained  rules  for  writs  of  scire  facias 
against  other  shareholders  to  the  amount  of  30,000?.,  which  had  not  yet  been 
argued:^ 

Meld^  that  the  writ  of  scire  facias  should  issue. 

This  was  a  rule  for  a  scire  facias  against  a  shareholder.  The 
plaintiff  had  obtained  a  judgment  against  the  defendants  for 
11,0007.  From  the  affidayits  it  appeared  that  the  defendants  were 
an  English  company,  having  their  chief  office  in  England,  and 
that  their  shareholders  Uyed  there;  that  they  had  no  property  in 
England,  but  had  a  steam-engine  and  some  other  assets  in  Ireland, 
not  exceeding  in  value,  on  the  whole,  5001.  There  were  other 
large  creditors  of  the  company,  one  of  whom  had  obtained  a  rule 
in  the  Queen's  Bench  for  a  writ  of  scire  facias  against  the  same 
shareholder,  and  the  rule  had  been  made  absolute  by  consent,  and 
immediate  execution  ordered — ^the  money,  however,  had  not  been 
paid,  nor  execution  actually  issued.  The  plaintiff  had  obtained 
rules  against  other  shareholders  to  the  amount  of  30,000/.,  none  of 
which,  however,  had  as  yet  been  made  absolute. 

Hiesiffer  shewed  cause  against  the  rule.  A  rule  having  been 
made  absolute  to  issue  execution  at  the  suit  of  another  creditor,  the 
Court  will  not  allow  this  writ  to  issue,  or  the  shareholder,  when 
the  execution  has  actually  issued,  will  have  to  plead  a  plea  puis 
darein  continuance,  and  pay  the  costs.  He  has  not  paid  the 
amount  yet,  because  it  is  doubtful  whether,  as  against  the  other 
creditors,  he  would  be  entitled  to  pay  the  money  before  execution 
has  actually  issued.  The  plaintiff  has  obtained  rules  against  other 
shareholders  for  an  amount  far  exceeding  his  debt,  and  the  Court 
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^ill  not  allow  a  creditor  to  cause  the  shareholders  unnecessary  1867 
expense,  which  would  be  the  case  if  these  rules  are  made  absolute :  Bmby 
Sccftt  T.  UoAridge  and  BtcJcmansworth  BaUway  Company.  (1)  But,  Dublin 
further,  the  plaintiff  is  not  entitled  to  this  remedy,  because  he  has  Tbunk  ^ 
not  exhausted  the  assets  of  the  company :  he  should  have  brought 
an  action  against  the  company  in  Ireland,  and  issued  execution 
against  the  property  there.  In  Kilkenny  and  Chreai  Southern  and 
Western  BaUway  Compa/ny  v.  Feilden  (2),  Pollock,  C.B.,  said :  **  I 
think  that  the  defendants  could  not  proceed  against  a  shareholder 
in  this  country,  without  first  endeavouring  to  make  the  judgment 
available  in  Ireland."  Other  cases  have  proceeded  on  the  assump- 
tion that  it  was  necessary  to  prove  that  the  company  had  no  assets. 
Thus,  in  Hitchins  v.  Kilkenny  and  Great  Southern  and  Western 
BaUway  Company  (3),  it  was  held  not  sufficient  to  shew  that  exe- 
cution had  issued  in  two  counties  without  effect;  and  in  Devereux 
V.  Kilkenny  and  Great  Southern  and  Western  BaUway  Company  (4), 
the  Court  expressly  relied  on  the  admission  of  the  shareholder  pro- 
ceeded against  that  the  company  had  no  assets ;  while  in  Nixon 
v.  KUkenny  and  Great  Southern  and  Western  BaUway  Company  (5), 
the  plaintiff  swore  that  the  company  had  no  assets  in  England, 
Ireland,  or  elsewhere.  In  Beg.  v.  Derbyshire^  Staffordshire,  and  Wot- 
cestershire  Junction  BaUway  Company  (6),  followed  by  Addison  v. 
Taie  (7),  the  company  had,  indeed,  some  assets;  but  they  only 
amounted  to  lOs.  a  year,  while  the  debt  was  800/.,  and  the  Court 
therefore  disregarded  them. 

SdUj  in  support  of  the  rule.  The  fact  that  the  shareholder  is 
liable  to  another  creditor  cannot  release  him  from  his  liability  to  the 
plaintiff,  until  he  has  actually  paid  the  amount  that  has  not  been 
called  up  on  his  shares.  The  plaintiff  is  obliged  to  obtain  rules  for 
a  larger  amount  than  his  debt,  because  many  of  the  shareholders 
will  have  paid  other  creditors  and  so  cease  to  be  liable,  while 
others  may  become  bankrupt.  If  he  issues  too  many  writs  he  will 
have  to  pay  the  costs  of  them.  The  fact  that  there  is  property  in 
Ireland  to  the  value  of  500Z.  ought  not  to  affect  the  question.    The 

0)  Law  Rep.  1  C.  P.  696.  (5)  1  H.  &  N.  47 ;  25  L.  J.  (Ex.)  249. 

(2)  6  Ex.  81, 85 ;  20  L.  J.  (Ex.)  141.  (6)  3  E.  &  B.  784 ;  23  L.  J.  (Q.B.) 

(3)  15  C.  B.  469 ;  20  L.  J.  (O.P.)  31.  833. 

(4)  6  Ex.  834 ;  20  L.  J.  (Ex.)  37.  (7)  11  Ex.  250 ;  24  L.  J.  (Ex.)  249. 
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lg67        plamtiff  was  obliged  to  bring  his  action  in  England,  wbere  the 

2jg„       shareholders  lived,  and  if  he  were  to  wait  till  he  had  brought  an 

^^-         action  in  Ireland,  the  other  creditors  woold  possess  themselves, 

Tbumk      meanwhile,  of  all  the  money  due  from  the  shareholders.     The  pro- 

'  perty  in  Ireland  is  so  small,  compared  with  the  amount  of  the 

plaintiff's  debt,  as  to  be  almost  nominal* 

BoYTLL,  C  J.  Several  grounds  have  been  urged  why  this  role 
should  not  be  made  absolute,  but  none  of  them,  I  think,  afford  an 
answer  to  the  plaintiff's  application.  The  order  for  immediate 
execution,  obtained  in  the  Court  of  Queen's  Bench,  is  no  ground 
for  refrising  to  issue  another  writ  of  scire  fiEusias,  as  it  has  not  been 
carried  into  effect.  That  order  was  made  by  consent,  an4  the 
shareholder  has  not  paid  the  money ;  and  if  this  rule  be  refused 
the  order  may  never  be  carried  out.  Then  it  is  objected  that  the 
plaintiff  has  obtained  rules  for  writs  of  scire  facias,  claiming  a  &r 
larger  sum  than  his  debt ;  but  none  of  those  rules  have  yet  been 
made  absolute!,  and  the  plaintiff  is  entitled,  at  any  rate,  to  have 
rules  absolute  to  the  amount  of  his  debt  Then  vdth  regard  to  the 
property  in  Ireland,  the  amount  of  it  is  small,  and  though  I  would 
by  no  means  say  that,  if  anywhere  abroad  there  were  assets  otihe 
company  sufBcient  to  satisfy  the  debt,  the  Court  would,  in  its  discre- 
tion, grant  a  writ  of  scire  facias  against  a  shareholder ;  yet  here, 
where  the  property  is  small,  and  the  claims  against  the  company 
are  very  large,  I  think  the  writ  should  issue. 

Keating,  J.  I  am  of  the  same  opinion.  No  doubt  there  may  bo 
difficulties  in  the  present  state  of  the  law,  but  we  must  deal  with  it 
as  it  is.  With  respect  to  the  first  objection,  it  did  not  exist  at  the 
time  the  rule  was  granted,  the  application  to  the  Court  of  Queen  8 
Bench  not  having  been  then  made.  I  think  that  the  existence  of 
a  rule  absolute  against  the  same  shareholder  at  the  instance  of 
another  creditor  affords  no  answer  to  such  a  rule  as  the  present 
unless  it  has  been  followed  by  payment^  and  even  then,  though  the 
Court  would  not  make  the  rule  absolute,  they  might  discharge  it 
upon  terms.  The  shareholder  might  have  safely  paid  the  amount 
due  from  him  on  the  judgment  in  the  Queen's  Bench  without 
waiting  for  execution  to  issue,  and  should  have  done  so  if  he  really 
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T?i8hed  to  prevent  this  rule  being  made  absolute.    As  to  the  pro-        1867 

perty  in  Ireland,  we  by  no  means  wish  to  lay  down  that  if  the      bwby 

company  had  substantial  assets  in  Ireland  we  should  allow  a  scire      jy^ux 

facias  to  issue,  but  here  the  assets  are  totally  inadequate  to  satisfy  ^  TBimK 

iixi'T^^A  •  J-  .  Railway  Oo. 

the  debt^  and  it  would,  I  think,  be  to  exercise  our  discretion  most 

oppressively  to  require  a  creditor  for  11,0007.  to  bring  an  action 
in  Ireland  to  exhaust  assets  amounting  to  only  500Z.  before  pro- 
ceeding against  the  English  shareholders. 

MoNTAQUE  Smith;  J.  I  am  satisfied  that  the  rule  should  be 
made  absolute.  The  first  objection  is  that  an  order  for  execution 
to  ii^ue  has  been  obtained  in  the  Court  of  Queen's  Bench.  If  the 
money  of  the  shareholder  remaining  unpaid  on  his  shares  had  been 
actually  attached,  or  if  it  had  been  paid,  or  tendered  to  the  creditor, 
there  would  be  ground  for  opposing  this  rule,  but  such  is  not  the 
case.  It  is  clear  that  payment  under  an  order  of  the  Court  of 
Queen's  Bench  would  be  good  payment^  and  discharge  the  share- 
holder; there  is  no  danger  therefore  of  the  shareholders  being 
harassed  by  several  rules  being  obtained  against  them  if  they  ate 
really  willing  to  pay  the  amount  due  from  them.  As  to  the 
second  point,  that  there  is  some  property  of  the  company  in  Ire- 
land, it  seems  to  me  that  its  existence  does  not  take  away  the 
jurisdiction  of  this  Court.  The  judgment  is  an  English  judgment, 
and  there  is  no  property  in  England ;  there  is,  therefore,  in  the 
words  of  the  act  (8  &  9  Vict  c.  16,  s.  36),  ^  not  sufficient  whereon 
to  levy  execution,"  and  the  Court  has  therefore  jurisdiction.  I 
quite  agree  that  if  there  were  enough  property  to  satisfy  the  whole 
or  any  great  part  of  the  debt,  the  Court,  in  its  discretion,  ought 
not  to  allow  the  writ  to  issue,  but  that  is  not  so  in  the  present  case. 
The  question  whether  writs  should  issue  for,  in  the  aggregate,  more 
than  the  amount  of  the  debt  does  not  arise  in  this  case,  as  none  of 
the  rules  that  have  been  obtained  have  as  yet  been  made  absolute. 

Bide  absolute. 

Attorneys  for  plaintiff;  P.  <&  W.  B.  Ndeon. 

Attorneys  for  shareholder:  lAnUaien^  Haekw)od,  dt  Addison. 
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1867  PORTER  v.  KIRKUS. 

JllfM21. 


.  Bankruptcy  Act,  1861  (24  <fc  25  Via.  c.  134),  «.  192— 197— jBanfev/rf  Law 
CoTiBdidation  Act,  1849  (12  &  18  Vict,  c  106), «.  US^Lecue—LancOcrd 
and  Tenant, 

The  145th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  applies  to 
deeds  registered  as  mentioned  in  s.  197  of  the  Bankruptcy  Act,  1861. 

The  defendant,  plaintiffs  lessee,  duly  registered  a  deed  under  s.  192  of  the 
Bankruptcy  Act,  1861,  by  which  he  conveyed  "  all  his  estate  and  effects "  to 
trustees  for  the  beneBt  of  creditors : — 

Held,  that  s.  145  of  12  &  13  Vict.  c.  106,  applied,  and  that  the  conditions  of 
that  section  being  satisfied,  he  was  discharged  from  liability  under  the  lease. 

Declaration,  for  three  quarters'  rent  in  arrear,  dae  respeo- 
tively  on  the  24th  of  June,  29th  of  September,  and  25th  of 
December,  1866,  under  a  lease  for  twenty-one  years  from  the  29th 
of  September,  1865. 

Plea :  1.  As  to  the  rent  due  on  the  24th  of  June,  1866,  that  on 
the  18th  of  September,  1866,  the  defendant  executed  a  deed  under 
the  Bankruptcy  Act,  1861,  which  was  duly  assented  to  and 
registered,  by  which  he  conveyed  ''all  his  estate  and  effects"  to 
trustees  for  the  benefit  of  his  creditors,  and  by  which  his  creditors 
released  all  ''  their  respective  debts,  in  like  manner  as  if  the  said 
W.  Kirkus  had  obtained  a  discharge  in  bankruptcy." 

2.  As  to  the  two  quarters*  rent  due  on  the  29th  of  September, 
and  the  25th  of  December,  1866 ;  the  second  plea,  repeating  the 
averments  in  the  first  plea,  averred  that  the  trustees  elected  to 
take  the  lease,  and  that  the  rent  accrued  after  the  execution  and 
registration  of  the  deed. 

3.  To  the  same  part  of  the  first  count  the  third  plea,  repeating 
the  averments  in  the  first  plea,  averred  that  the  trustees  declined 
to  take  the  lease,  and  that  within  fourteen  days  after  defendant 
had  notice  thereof,  he  was  ready  and  willing,  and  offered  to  de- 
liver up  the  lease  to  the  plaintiff,  together  with  possession  of  the 
premises,  but  the  plaintiff  refused  to  accept  them ;  and  he  has 
always  since  been,  and  still  is,  ready  and  willing,  whereof  the 
plaintiff  has  always  had  notice,  and  that  the  said  rent  accrued  due 
after  the  execution  and  registration  of  the  deed. 

Demurrer  to  the  second  and  third  pleas  and  joinder. 
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The  ground  of  the  demurrers  was,  that  the  145th  section  of  1867 

the  Bankrupt  Law  Consolidation  Act,  1849,  does  not  apply  to  the  Pootbr 

case  of  deeds  registered  as  mentioned  in  s.  197  of  the  Bankruptcy  Ki^^g 
Act,  1861. 

Butt  supported  the  demurrers,  and  cited  Wcdker  v.  NevilL  (1) 
J.  Brown,  Q.C.,  supported  the  pleas,  and  cited   Toppitiff  v. 

Keysdl  (2) ;    Copdand  v.  Stephens  (3)  ;  Wood  v.  De  MaMos  (4),  and 

&.  129  of  the  Bankruptcy  Act,  1861. 
Butty  in  reply,  cited  Holland  y.  Cole.  (5) 

BoviLL,  C.J.  There  may  be  a  difiSculty  in  some  cases  in  say- 
ing what  particular  provisions  of  the  bankruptcy  law  are  intended 
to  be  incorporated  with  and  made  applicable  to  the  provisions  as 
to  trust  deeds ;  but  the  present  case  presents  no  such  difficulty. 
The  145th  section  of  the  act  of  1849,  gives  certain  powers  to 
assignees  in  bankruptcy  where  the  bankrupt's  estate  comprises 
a  lease  or  agreement  for  a  lease  at  a  rent  Here  the  deed  makes 
an  assignment  of  the  whole  of  the  debtor's  estate  and  effects  to 
trustees,  who  under  it  represent  the  assigiiees  in  bankruptcy. 
Such  trustees  are  placed  for  many  purposes  on  the  same  footing 
with  assignees,  and  the  question  is,  whether  they  are  so  placed 
with  reference  to  s.  145.  It  was  clearly  the  object  of  the  legis- 
lature that  the  provisions  of  the  bankruptcy  acts  should,  as  far 
as  possible,  apply  to  the  case  of  trust  deeds.  It  appears  to  me 
that  s.  145  is  one  of  those  applicable,  and  I  therefore  think  that 
our  judgment  ought  to  be  for  the  defendant 

MoKTAGUE  Smith,  J.  I  am  of  the  same  opinion.  The  deed 
contains  an  appointment  of  trustees  for  the  creditors,  and  an 
assignment  to  them  of  the  debtor's  estate  and  effects ;  the  deed  is 
registered,  and  the  effect  of  s.  197  of  the  act  of  1861  is  to  make 
s.  145  of  the  act  of  1849  applicable;  and  if  there  is  any  case  of  a 
deed  where  that  section  could  be  applicable,  it  is  this  case.  It  is 
argued  that  there  would  be  an  incongruity  in  so  holding,  because 
the  trustees  have,  by  executing  the  assignment,  deprived  themselves 

(1)  3  H.  &C.  403;  34  L.  J.  Ex.  73.  (3)  1  B.  &  Aid.  598. 

(2)  16  a  B.  (N.S.)  268 ;  33  L.  J.  (4)  Law  Rep.  1  Ex.  91. 
(C.P.)  226.                                       •  (6)  31 L.  J.  (Ex.)  481. 
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1867  ci  the  power  of  election ;  whereas  s.  145  assumes  the  assigaees  to 
P^jjjjm  have  such  a  power.  But  the  effect  of  the  deed  is  not  to  deprive 
the  trustees  of  this  power.  The  lease  is  not  specifically  assigned, 
but  it  is  assigned  as  part  of  the  estate,  subject  to  the  provisioiis  of 
the  statute,  one  of  which  provisions  is,  that  where  a  lease  forms 
part  of  the  assets,  a  power  of  election  is  given  to  the  trustees. 
There  is  therefore  no  incongruity  in  holding  thus,  but  we  are  acting 
in  analogy  with  what  occurred  where,  under  the  old  law,  an  actual 
assignment  by  deed  was  made  by  the  debtor  to  the  effect  now 
brought  about  by  the  statute. 

Another  ground  urged  upon  us  was,  that  the  d^  contained  a 
release  of  debts,  which  could  apply  only  to  past  rent ;  that  accroing 
rent  could  not  be  affected ;  and  that  only  so  many  of  the  bank- 
ruptcy clauses  were  to  be  applied  as  were  necessary  to  give  effect 
to  the  particular  deed.  But  the  release  is  only  a  part  of  the  deed 
and  the  special  powers  of  s.  145  are  no  more  dependent  on  the 
release  in  a  deed,  than  in  the  case  of  bankruptcy  they  are  upon 
the  bankrupt's  discharge.  It  is  an  appropriate  and  independent 
provision,  coming  into  effect  as  soon  as  the  bankruptcy  is  decreed, 
or,  by  analogy,  as  soon  as  the  deed  is  registered. 

There  is  a  clear  distinction  between  this  case  and  HdBand  v. 
Coie  (1),  in  the  Exchequer.  Ther^  it  was  held  that  the  assignment 
was  a  forfeiture,  and  this  is  perfectly  consistent  with  our  judgment, 
for  there  the  forfeiture  was  completed  as  soon  as  the  deed  was 
executed ;  but  this  provision  does  not  come  into  opeiatbn  till  the 
deed  is  registered.  Here  there  is  no  pretence  for  saying  that  the 
lease  was  forfeited ;  but  as  soon  as  the  deed  was  roistered  si  197 
of  the  act  of  1861  brought  s.  145  of  the  act  of  1849  into  operation  ; 
and  we  must  therefore  allow  the  detnidant's  answer  to  the  land- 
lord's claim. 

Judgment  for  the  defendant. 

Attorneys  for  plaintiff:  Walker  dt  Twijford. 
Attorney  for  defendant :  T.  darJc 

(1)  31 L.  J.  (Ex.)  481. 
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Equitable  Set-off — Assignment  of  Chose  in  Action — Lloyds  Bond.  _ 

When  an  equitable  chose  in  action  has  been  assigned,  the  debtor  cannot  set  off 
against  the  assignee  a  debt  which  has  accrued  due  to  him  from  the  assignor  since 
the  notice  of  assignment,  though  resulting  from  a  contract  entered  into  previously, 
unless  from  the  nature  of  the  transaction  it  appears  to  have  been  intended  between 
the  original  parties  that  the  one  should  be  set  off  against  the  other. 

The  assignees  of  a  Lloyd's  bond  sued  the  makers  in  the  name  of  the  original 
bondholder ;  the  makers  sought  to  set  off  arrear  of  rent  due  from  the  original 
bondholder,  which  had  accrued  due  since  notice  of  the  assignment,  upon  a  lease 
granted  after  the  making  of  the  bond,  but  before  notice  of  assignment.  On 
equitable  pleadings  stating  these  facts :— * 

Heldf  that  the  defendants  could  not  set  off  the  arrears  of  rent. 

Deglabation,  on  four  Lloyd's  bonds,  dated  the  IStli  of  March, 
1865,  by  each  of  which  the  defendants  acknowledged  themselves 
indebted  to  the  plaintiff  in  the  sum  of  5000Z.  for  work  and  labour, 
and  covenanted  for  the  payment  of  that  sum  with  interest,  at  the 
expiration  of  one  year  from  the  date. 

Second  plea,  to  the  whole  claim,  a  set-off  of  two  quarterly  pay- 
ments of  rent  in  arrear,  due  from  the  plaintiff  to  the  defendants 
under  a  lease,  made  by  them  to  him  (under  parliamentary  powers) 
on^the  22nd  of  March,  1865,  of  the  defendants'  undertaking,  lines 
of  railway  and  roUiug  stock,  for  twenty-one  years  from  the  1st  of 
January,  1865,  at  a  certain  rent  payable  quarterly  on  the  Ist  of 
January,  Ist  of  April,  1st  of  July,  and  1st  of  October,  in  every 
year. 

Beplication,  on  equitable  grounds,  that  before  the  accruing  of  the 
debts  sought  to  be  set  off,  the  debts  sued  for,  and  all  the  plaintiff's 
interest  in  them,  were  assigned  by  him  to  the  Joint  Stock  Discount 
Company,  Limited;  that  the  defendants  had  notice  of  it  and 
assented  to  the  assignment  before  the  accruing  of  the  debts  sought 
to  be  set  off;  that  the  Joint  Stock  Discount'  Company,  Limited, 
had  no  notice  of  the  lease  in  the  plea  mentioned  at  the  time  of 
the  assignment ;  and  that  the  action  was  brought  on  their  behalf, 
and  with  their  consent,  and  for  their  sole  benefit. 

Demurrer  and  joinder. 

Bejoinder,  on  equitable  grounds,  that  the  deeds  declared  upon 
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18G7       were  made  before  the  making  and  approral  of  the  lease  mentioned 

w^^     in  the  plea ;  but  the  debts  acknowledged  by  the  deeds  were  first 

^         assigned  to  the  Joint  Stock  Discount  Company,  Limited,  after  the 

Uailwat  Co.  making  and  approval  of  the  lease,  and  during  the  existence  of  the 

demise,  and  daring  one  of  the  quarters  in  respect  of  which  one  of 

the  quarterly  payments  mentioned  in  the  plea  accrued  due;  and 

that  defendants  ncTer  assented  to  the  assignment  otherwise  than 

by  the  formal  registration  of  the  same  in  their  books,  according  to 

their  usual  practice  in  sudi  cases,  and  on  the  application  and  request 

of  the  Joint  Stock  Discount  Company,  Limited. 

Demurzer  and  joinder. 

Lord,  in  support  of  the  equitable  replication  and  of  the  de- 
murrer to  the  rejoinder.  The  question  on  both  demurrers  is  the 
same,  and  it  is,  whether  a  debtor  has,  in  equity,  a  right  to  set  off 
against  the  assignee  of  his  debt  a  debt  to  him  from  his  original 
creditor,  which  has  accrued  due  subsequently  to  the  notice  to  him 
of  the  assignment,  but  which  resulted  from  a  liability  existJi^  pre- 
viously. The  n^;ative  of  this  proposition,  for  which  the  plaintiff 
contends, is  founded  upon  two  rules;  first,  that  in  equity,  from  the 
moment  of  notice,  the  assignee,  and  not  the  assignor,  is  owner  of 
the  debt ;  secondly,  that  no  set-off  exists  between  an  absolute  debt 
and  a  liability  which  may,  or  even  which  must,  terminate  in  a  debt 
Hence  it  follows^  that  although  the  assignee  (the  real  plaintiff)  took 
the  debt  sued  on  subject  to  all  existing  equities,  if  any,  yet  in  &ct 
none  here  existed ;  since,  by  the  second  proposition,  there  was  at 
that  time  no  right  of  set-off  in  the  debtors  (the  defendants) ;  and 
having  thus  taken  the  debt  dear,  then,  by  the  first  propositioD, 
the  plaintiff's  rights  could  not  be  limited  by  anything  occur- 
ring subsequently  (such  as  the  accrual  of  a  debt)  between  the 
assignor  and  his  debtor,  any  such  occurrence  being  res  inter  alios 
acta. 

The  second  proposition  is  established  by  Jeffryes  v.  Agra  and 
Maderman's  Batik  (1),  where  the  question  arose  as  to  the  de- 
fendants' right  to  a  set-off  in  respect  of  liabilities  of  the  assignor 
which  were  current,  but  had  not  accrued  due  at  the  time  when  the 
money  claimed  by  the  plaintiff  (the  assignee)  became  payable ;  and 

(1)  Iaw  Bep.  2  Eq.  674. 
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it  was  determined  that  no  such  set-off  could  be  maintained,  the       1867 
defendants  failing  to  prove  any  special  contract  to  that  effect.  The  ~  watbon 
general  principle  involved  in  the  first  proposition  is  broadly  stated   ^^^  wales 
in  Stephens  v.  Venablea  (1),  where  executors  were  allowed  to  set  off  icah-way  Co. 
against  the  assignee  of  a  legacy  rent  due  to  them  from  the  legatee 
before  the  notice  of  assignment,  but  not  that  which  became  due 
subsequently ;  thus  pointing  out  the  date  of  notice  as  the  period 
which  fixes  the  rights  of  the  parties.    The  same  principle  as  to 
notice  is  accepted  and  acted  upon  at  common  law  in  De  Pothonier 
v.  De  MattoB  (2),  where  a  release  obtained  from  the  original 
creditor,  after  notice  of  the  assignment^  was  held  invalid ;  and  in 
Wilson  V.  Oabrid  (3),  where  the  set-off  was  allowed  of  a  debt  which 
accrued  after  assignment,  but  not  after  notice,  Blackburn,  X, 
said :  "  It  is  perfectly  clear  in  equity  that,  from  the  moment  the 
assignment  of  a  chose  in  action  is  notified  to  the  party  concerned, 
the  assignee  is  owner  of  that  contract  and  all  belonging  to  it." 

But  further,  the  general  rule,  that  ^'a  chose  in  action  assignable 
only  in  equity  must  be  assigned  subject  to  the  equities  existing 
between  the  original  parties  to  the  contract,"  is  a  rule  "which 
must  yield  where  it  appears  from  the  nature  or  terms  oi  the  con- 
tract that  it  must  have  been  intended  to  be  assignable  free  from 
and  unaffected  by  such  equities,"  per  Turner,  L.J.,  in  Be  Agra 
and  Maderma/rCs  Bank,  Ex  parte  Asiatic  Banking  Corporation  (4) ; 
and  that  limitation  to  the  rule  was  there  applied  to  exclude  set-off. 
Now,  the  instrument  sued  on  here  is  one  which  in  its  nature  must 
have  been  intended  to  be  negotiable,  though  not  assignable  in  the 
strict  legal  sense ;  and  it  could  never  have  been  intended  by  the 
makers  that  such  an  instrument  should  be  subject  to  equities  of 
which  the  ultimate  holders  cannot  possibly  have  any  knowledge  or 
suspicion.  The  intended  negotiability  of  these  instruments  is 
recognised  in  Chamhers  v.  Manchester  and  Milford  Bailway  Com' 
pantf  (5),  by  Blackburn,  J.,  and  it  is  obvious  that  their  efiBciency 
would  be  much  diminished  if  such  set-offs  were  allowed. 

[WiLLES,  J.,  referred  to  Byles  on  Bills,  9th  ed.  p.  161,  as  to  the 
effect  of  the  transfer  of  overdue  bills.] 

(1)  30  Beav.  625.'  (4)  Law  lUp.  2  Gh.  Ap.  391,  at 

(2)  E.  B.  &  E.  461 ;  27  LJ.(Q.B.)  260.     p.  397. 

(3)  4  B.  &  S.  243,  at  p.  248.  (5)  5  B.  &  S.  688,  at  p.  611. 
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1807  Lofitly,  if  the  date  of  the  bond  is  to  be  taken  (and  it  adonow- 

y^ATsosr     ledges  an  existing  liability),  then  it  is  dear  no  setoff  can  arise. 

V, 

BaSway^S.  Macnamara  (The  Solicitor  General  (Sir  J.  JB.  Kardake)  with 
him),  in  support  of  the  rejoinder  and  the  demurrer  to  the  replicar 
tion.  The  true  rule  is,  that  on  the  one  hand  the  assignee  of  a  chose 
in  action  not  assignable  at  law  takes  it  subject  to  all  equities  then 
subsisting  between  the  original  parties,  or  which  may  come  into 
being  before  notice  of  the  assignment^  and  that,  on  the  other  hand, 
he  caimot  be  affected  by  any  contract  entered  into  between  them 
after  the  date  of  that  notice.  But  contracts  made  before  the 
assignment,  not  yet  ripened  into  actual  debts,  but  which  will  con- 
stitute a  debt  before  the  date  when  the  assigned  debt  becomes  doe, 
give  rise  to  such  equities.  For  they  were  probably  entered  into  by 
the  original  debtor  with  a  view  to  the  security  for  their  satisfaction 
which  he  would  derive  from  his  own  condition  of  indebtedness,  con- 
sisting in  the  power  he  would  have  of  setting  off  the  debts  accrued 
to  him  against  the  demand  of  his  original  creditor.  This  view  is 
expressed  by  Wood,  V.C.,  in  the  case  cited  of  Jeffryes  v.  Agra  and 
MaslemuMs  Bank  (1) ;  and  that  case  is  itself  an  authority  for  this 
position,  for  though  no  setoff  was  allowed  of  liabilities  not  accrued 
due  at  the  date  of  payability  of  the  original  debt,  yet  liabilities  re* 
suiting  from  contracts  entered  into  previously  to  the  notice  of 
assignment,  and  which  matured  before  that  date,  were  allowed  to 
be  set  off  Now  here  the  contract  founding  the  set-off  was  entered 
into  before  notice  of  the  assignment,  and  it  ripened  into  a  debt 
before  the  date  of  payment  of  the  original  debt ;  it  is  therefore 
within  the  principle  of  that  case.  The  fallacy  of  the  opposite  con- 
tention is  in  restricting  the  equities  existing  at  the  time  of  notice 
to  sums  then  due,  instead  of  including  in  them  debts  arising  out 
of  those  existing  contracts  which  will  become  due  before  the  date 
of  payment  The  principles  insisted  on  are  recognised  in  general 
terms  in  Coles  v.  Jones  (2)  and  Turton  v.  Benson.  (3) 

[WiLLES,  J.  In  the  former  case  there  was  something  in  the 
nature  of  a  charge ;  in  the  latter,  the  equity  which  bound  the 
assignee  was  the  result  of  fraud  in  the  original  contract] 

(1)  Law  Rep.  2  Eq.'  674,  at  p.  680.  (2)  2  Vem.  692. 

(3)  2  Vem.  764,  at  p.  766. 
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In  JUdngles  v.  Dixon  (1)  and  in  Smith  y.  Parkes  (2)  such  a  set-        1867 
off  as  is  claimed  here  was  allowed.  "Watbos 

[BoviLL,  C.J.  It  appears  that  in  the  former  case  the  contract  j^^  wales 
out  of  which  the  set-off  arose,  was  part  of  the  same  transaction  Railway  Co. 
which  created  the  debt  assigned*  Indeed,  Lord  Gottenham 
says  (3),  that  it  is  not  a  case  of  8ei>off  at  all,  and  that  "the 
freight  never  became  due  in  equity  from  the  Messrs.  Mangles, 
because  the  agreement  was,  that  they  never  were  really  to  pay  it ;" 
and  in  the  latter  case  it  is  also  expressly  said  by  the  Master  of  the 
Bolls  that  the  setroff  flowed  out  of  the  same  transaction  as  the 
debt  (4)] 

It  cannot  be  a  material  circumstance  that  the  debts  have  the 
same  origia.  In  law  it  makes  no  difference ;  and  the  only  circum- 
stance which  would  take  away  the  right  of  setoff  in  equity  would 
be  non-communication  to  the  assignee  of  the  accruing  liability. 
But  that  circumstance  did  not  take  away  the  right  to  set-off  in 
Manglea  v.  Dixon.  (5)  As  to  the  suggestion  that  the  parties  meant 
to  exclude  a  right  of  setroff  by  the  defendants,  there  is  nothing  on 
the  face  of  the  bond  to  shew  it,  and  it  cannot  be  implied. 

Lord,  in  reply.  As  to  Jeffryes  v.  Agra  and  MadenntaiB  Bank  (6), 
it  does  not  clearly  appear  that  any  liabilities  actually  accrued  due 
between  the  notice  of  assignment  and  the  date  of  payability.  In 
Smith  V.  Parkes  (2)  the  set-off  allowed  was  a  debt  actually  due  at 
the  date  of  the  instrument  creating  the  debt  claimed,  viz.  the  deed 
of  the  23rd  of  December,  1846,  the  daim  upon  the  earlier  bonds 
of  1845  being  rejected :  see  pp.  118, 119.  And  in  Cclea  v.  Jones  (7), 
the  only  s6t-off  allowed  was  the  debt  to  Jewell,  for  which  the 
original  parties  were  jointly  liable,  and  against  which  the  assignor 
had  secured  his  debtor  by  a  note,  and  it  does  not  appear  from  the 
report,  that  the  debt  and  the  note  to  secure  it  had  not  become  due 
at  the  date  of  the  assignment  The  case  of  Be  OommeroicU  Bank 
Corporation,  dte.,  Smith,  Fleming^  &  Go's  Case  (8),  governs  the 
present  case. 

BoYiLL,  C  J.    The  question  in  the  case  is,  whether  the  plaintiff 

(1)  3  H.  L.  C.  702.  (5)  3  H.  L.  0.  702,  at  p.  7ia 

(2)  16  Bear.  115.  (6)  Law  Bep.  2  Eq.  674. 

(3)  3  H.  L.  0.  at  p.  729.  (7)  2  Vem.  692,  and  note  (1). 

(4)  16  Beav.  at  p.  119.  (8)  Iaw  Hep.  1  Ch.  Ap.  638. 
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1867       would  be  entitled  in  equity  to  a  perpetual  injunction  to  restram 
Watson     the  defendants  at  law  from  setting  up  the  counter  claim  by  way  of 
Mid  Wales   ^^^l  which  again  tums  on  the  question  of  how  far  such  a  set-off 
Bailway  Co.  would  be  allowed  in  equity.    No  case  has  been  cited  to  us  where 
equity  has  allowed  against  the  assignee  of  an  equitable  chose  in 
action  a  setoff  of  a  debt  arising  between  the   original  parties 
subsequently  to  the  notice  of  assignment^  out  of  matters  not  con- 
nected with  the  debt  claimed,  nor  in  any  way  referring  to  it.    The 
plaintiff  has  a  clear  legal  right.    At  the  time  when  the  bond  was 
given  the  lease  did  not  exist ;  the  lease  when  granted  did  not  refer 
to  the  bond ;  it  did  not  make  the  rent  payable  under  it  a  charge  on 
the  money  secured  by  the  bond ;  the  two  instruments  were  entirely 
collateral,  and  had  no  reference  to  one  another.    Under  these  cir- 
cumstances, the  bond  having  been  assigned  and  notice  given  of  the 
assignment^  the  question  arises,  how  far  rent  subsequently  accruing 
due  under  the  lease  can  be  set  off  against  the  money  due  upon  the 
bond.     Mr.  Macnamara  was  asked  whether  he  could  produce  any 
cases  which  had  gone  to  this  extent^  and  though  he  had  evidently 
examined  the  matter  with  great  attention,  he  was  unable  to  do  so. 
In  all  the  cases  cited  by  him  some  qualification  occurred  in  the 
original  contract,  or  the  two  transactions  were  in  some  way  con- 
nected together,  so  as  to  lead  the  Court  to  the  conclusion  that  they 
were  made  with  reference  to  one  another.    The  strongest  case  was 
that  of  Smith  v.  Parhes  (1) ;  the  report  of  that  case  is  not  very 
fiill,  but,  judging  from  the  language  of  the  Master  of  the  Bolls, 
the  decision  went  on  the  footing  that  both  debts  arose  out  of  the 
same  partnership  dealings  and  transactions,  and  were  inseparably 
connected  together.     That  case,  therefore,  is  not  applicable  to  the 
one  before  us,  where  the  transactions  appear  entirely  separate,  and 
where  we  have  no  allegation  or  statement  from  which  we  can  infer 
any  connection  to  have  existed.    We  have  here  nothing  but  a  debt 
or  bond,  without  any  limitation,  either  in  the  instrument  or  by  any 
subsequent  deed ;  with  nothing  like  a  lien  or  charge,  nor  with  any- 
thing to  prevent  it  from  being  an  absolute  and  immediate  debt 
The  plaintiff  is  therefore  entitled  to  our  judgment 

WiLLES,  J.    We  are  called  on  to  decide  whether  the  plaintiff 
(1)  16  Beav.  115. 
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sning  at  law  on  this  bond,  wonld  be  permitted  in  equity  to  enforce       1867 
his  claim  without  allowing  the  set-off  pleaded  by  the  defendant,     -wxtbov 
On  this  question  I  come  to  the  same  conclusion  with  the  Chief  »    ^ 
Justice.  Bailway  Go. 

The  question,  in  £&ct^  amounts  to  this :  whether  the  assignee  of 
a  debt  payable  in  future  takes  it  subject  to  its  being  a  security  to 
the  debtor  for  any  payment  aocrumg  due  under  a  contract  made 
with  him  by  the  assignor  before  the  assignment,  and  under  which 
the  assignor  may  become  indebted  to  his  debtor.  Or  it  may  be 
stated  thus:  whether,  where  there  are  cross  debts  accruing  but 
not  yet  due,  there  is,  independently  of  the  legal  rights  of  the 
parties,  a  distinct  absolute  equitable  right  that  the  balance  only 
should  be  considered  due.  The  cases  fail  to  establish  any  such 
position,  and  the  right  is  negatived  by  the  judgment  of  Lord 
Cottenham,  in  Bavmn  v.  Samud.  (1)  It  is  true  that  in  that  case 
the  element  existed  that  not  only  was  the  sum  claimed  to  be  set 
off  unascertained,  but  the  existence  of  any  balance  to  be  set  off 
depended  on  the  result  of  an  account  not  yet  taken.  The  case  is 
not,  therefore,  altogether  in  point;  but  the  Lord  Chancellor  went 
into  the  cases  and  denied  the  doctrine  supposed  to  be  established 
by  them,  that  the  mere  existence  of  cross  claims  gives  a  right  to 
equitable  set-off.  On  the  contrary,  what  he  lays  down  as  the 
result  of  his  examination  is,  that  without  some  equitable  ground 
for  protection,  no  such  right  exists.  Now,  here  there  was  at  the 
date  of  notice  of  assignment  a  cross  claim  by  the  defendants, 
payable  in  future,  and  to  make  this  a  matter  of  set-off  against  the 
plaintiff  it  is  necessary  to  shew  that  in  respect  of  these  claims 
mutual  credit  was  given.  When  I  speak  of  mutual  credit,  I  do. 
not  refer  to  what  are  called  mutual  credits  in  bankruptcy,  because 
these,  existing  by  legislation,  have  their  operation  limited  by  the 
statute  which  creates  them.  And  on  this  ground,  in  Be  Camr 
mercial  Bank  Corporation,  de.,  Smtih,  Fleminff,  &  Go's  CosUb  (2), 
in  a  case  of  winding  up,  the  Lords  Justices  refused  to  apply  by 
analogy  to  them  the  doctrine7of  equitable  set-off,  so  as  to  re- 
strain the  liquidator  of  a  company  in  process  of  being  wound  up 
from  negotiating  acceptances  of  the  applicants  then  running, 
although  the  company  was  at  the  same  time  liable  to  the  appli- 

(1)  Or.  &  P.  161,  at  p.  178.  (2)  Law  Bep.  1  Ch.  Ap.  688.: 

Vol.  IL  8  C  2 
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1867  cants  upon  ImUs  drawn  by  the  company  and  diahonouied.  Ufling' 
Watbov  the  word,  then,  not  in  that  sense,  bat  in  the  sense  that  the 
MmWALB  pBities  hare  mutoally  trusted  one  another  to  make  mutual 
BailvatOo.  payments,  if  there  is  to  be  implied,  or  fairly  to  be  presumed 
from  the  transaction,  an  agreement,  or  an  understanding  amount- 
ing to  a  contract,  that  the  one  shall  go  in  liquidation  of  the 
other,  and  the  balance  only  be  considered  as  the  debt  between 
the  parties,  then  each  party  has  a  right  to  demand  that  the  one 
claim  shall  not  be  enforced  independently  of  the  other.  But 
there  is  no  such  thing  here;  the  debts  were  created  at  different 
times,  they  are  payable  on  different  days.  There  is  nothing  to 
support  the  inference  that  the  one  was  contracted  with  any  re- 
ference to  the  other,  or  that  there  was  any  agreement  that  the 
defendants  should  only  pay  the  balance  of  the  twa  StiU  Jess  is  it 
the  case  of  one  of  the  liabilities  being  secured  by  or  made  a 
charge  upon  the  other.  *  Neither  is  it  the  case  <^  a  debt  due  at  the 
time  of  the  assignment  so  as  to  come  within  the  principle  of  the 
case  of  Qeorge  y.  CHaggd  (1),  and  other  similar  cases.  It  is  the 
bare  case  of  A.  owing  B.  and  R  owing  A.  debts  contracted  at 
different  times,  and  payable  at  different  dates.  Judging  from  the 
character  of  the  transaction,  is  there  any  reason  why  we  should 
not  treat  the  debts  as  what  they  appear  to  be,  distinct  and  inde* 
pendent  debts?  If  this  is  so,  and  the  set-off  is  no  parcel  of  the 
contract,  but  only  a  matter  of  procedure,  there  is  no  reason  for 
binding  one  debt  to  the  other,  so  as  to  prevent  the  plaintiff  from 
recovering  his  debt  by  reason  of  the  defendants  being  owed  some* 
thing  by  a  third  person* 

Montague  Smith,  J.  I  am  of  the  same  opinion.  If  the 
debt  sought  to  be  set  off  in  an  action  brought  on  behalf  of 
the  assignee  of  a  debt  had  existed  at  the  time  of  the  transfer, 
equity  would  not  interfere  to  restrain  the  legal  set-off  which  the 
parties  had.  But  here,  at  the  time  of  transfer  and  notice,  no 
debt  existed  to  be  set  off  It  is  said  that  if  debts  are  accruing 
mutually  under  independent  contracts,  neither  of  which  is  due  at 
the  time  of  the  transfer,  the  right  of  setoff  exists,  if  at  the  time 
of  action  brought  upon  one  of  them  the  liability  of  the  other  has 

(1)  7  T.  B.  359. 
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ripened  into  a  debt  actually  due.  Bat  the  time  to  be  looked  at  is,  1887 
not  the  time  of  action  brought,  bat  the  time  when  the  transfer  wjiiaos 
was  made  and  notice  given,  and  the  rights  of  parties  most  be  de-  -^g^  walb 
termined  by  the  state  of  things  then  existing.  Now  here  the  BAn.wATOo. 
contracts  were  independent;  the  debts  became  due  at  different 
times ;  there  is  nothing  in  the  replication  to  shew  any  ground  on 
which  the  Court  can  presume  any  agreement  for  set-off  between  the 
parties,  and  I  cannot  find  any  decision  shewing  that  under  such 
circumstances  any  equitable  set-off  exists  as  against  the  equitable 
rights  of  the  assignee  of  the  debt  In  Bawson  y.  Samuel  (1)  the 
Chancellor  says : ''  We  speak  familiarly  of  equitable  set-off,  as  dis- 
tinguished from  a  set-off  at  law ;  but  it  will  be  found  that  the  equi- 
table set-off  exists  in  cases  where  the  party  seeking  the  benefit  of 
it  can  shew  some  equitable  ground  for  being  protected  against  his 
adversary's  demand."  From  the  cases  on  the  subject  the  principle 
may  be  deduced  that  the  equitable  interests  remain  after  the  transfer, 
subject  to  all  rights  which  attach  upon  them  until  notice.  And 
it  is  entirely  in  concurrence  with  this  principle  that  contracts 
which  are  independent  of  one  another  should  not  remain  after 
notice^  subject  to  any  new  liability.  It  may  be  noticed  that  if  the 
defendants  had  wished  to  preserve  the  security  of  the  debt,  they 
might  have  required  the  bond  to  be  so  expressed,  or  have  after- 
wards endorsed  the  condition  upon  the  bond.  I  incline  to  think, 
however,  that  no  such  thing  was  intended.  Our  judgment  must 
tlxerefore  be  for  the  plaintiff. 

Judgment  for  the  jplainUff. 

Attorneys  for  plaintiff:  Lawranee,  Plews,  dt  Boyer. 
Attorney  for  defendants :  8.  F.  Noyes. 

(1)  Cr.  &  Ph.  161,  at  p.  178. 
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1867  CHAMPNEYS,  Glebe  v.  ARROWSMITH,  Glebe. 

"*^^'        Churchyard,  in  wham  veried^New  DistriO^Effed  (fB.10<f  Lord  Blandfore^M 

Ad,  19  di  20  Viet.  c.  104. 


In  3816,  under  a  local  act,  a  new  church  was  built  in  St  Pancras,  which  was 
to  be  ''  the  parish  church,"  the  old  church  being  thereby  converted  into  a  ^  parish 
chapel."  In  1853,  by  an  order  in  council,  the  original  burial-pUoe  for  the 
parish,  which  surrounded  the  old  church,  and  also  an  additional  ground  proTided 
under  an  earlier  local  act^  were  closed,  and  a  cemetery  was  provided  for  the  whole 
parish.  In  1863,  that  part  of  the  parish  in  which  the  old  church  stood  was 
formed  into  a  new  district,  and  the  **  parish  chapel  **  was  declared  to  be  the  church 
of  that  district : — 

ffdd,  that  the  10th  section  of  Lord  Blandford's  Act,  19  &  20  Vict  c  lOi,  did 
not  operate  to  vest  the  old  churchyard  in  the  incumbent  of  the  new  district 
church,  but  that  the  freehold  thereof  still  remained  in  the  vicar  of  the  parish. 

This  was  an  action  of  trespass  brought  by  the  plaintiff  to  try 
his  right  to  the  freehold  of  the  churchyard  of  the  former  parish 
church,  but  now  the  parish  chapel,  of  St.  Fancras,  hereinafter 
mentioned.  The  following  case  was  under  a  judge's  order  stated 
without  pleadings : — 

1.  The  plaintiff  is  the  vicar  of  the  parish  of  St.  Fancras,  in  the 
county  of  Middlesex.  The  defendant  is  the  incumbent  of  the 
parish  chapel  of  St.  Fancras  and  of  the  district  chapelry  herein- 
after mentioned. 

2.  The  said  parish  chapel  was  until  after  the  passing  of  the 
local  act  of  56  Geo.  3,  c.  xxxix,  hereinafter  mentioned,  the  parish 
church  of  the  parish  of  St  Fancras,  and  had  vaults  and  a  church- 
yard belonging  to  it.  The  said  churchyard  had  theretofore  be^ 
and  was  then  used  as  the  burying-ground  of  the  parish. 

3.  All  the  acts  of  parliament  hereinafter  referred  to  accom- 
panied and  were  to  form  part  of  the  case.  In  some  instances  the 
purport  only  of  the  different  sections  is  given  in  the  following 
paragraphs : — 

4.  By  local  act  32  Geo.  3,  c.  Ixvi,— after  reciting  that  the 
churchyard  or  burying-ground  of  the  parish  was  too  small,  and 
that  it  was  highly  necessary  that  some  convenient  piece  of  ground 
should  be  provided  as  and  for  an  additional  burying-ground  for 
the  use  of  the  parish, — ^provision  is  made  for  the  appointment  of 
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a  board  of  trastees  to  carry  out  the  purposes  of  the  act,  and  power        1867 
is  given  to  them  to  purchase  any  quantity  of  land  not  exceeding   CHAMPmres" 
two  acres,  to  be  used  as  an  additional  burying-ground,  which  was  .      ^' 
vested  in  the  vicar  and  churchwardens  of  the  parish  and  their 
successors,  for  the  purpose  of  a  burying-ground  for  the  use  of  the 
parish,  for  ever. 

'  5.  Accordingly,  such  quantity  of  land  was  duly  provided  for 
such  additional  burying-ground  under  the  said  act :  and  by  s.  10 
it  was  in  substance  provided  that  the  trustees  should  cause  the 
additional  or  new  burying-ground  to  be  inclosed  in  such  manner 
as  they  should  think  prftper  with  a  good  brick  wall  not  less  than 
seven  feet  above  the  surface,  and  should  build  a  small  residence 
for  the  person  appointed  to  take  care  of  the  said  burying-ground, 
and  make  such  vaults  as  they  should  think  proper ;  and  that  it 
should  also  be  lawful  for  them  to  fence  or  inclose  the  then  present 
churchyard  with  a  brick  wall  or  in  such  a  manner  as  they  should 
think  proper.  The  said  new  or  additional  burying-ground  ad- 
joined the  then  present  churchyard ;  and  the  trustees  inclosed  the 
then  present  churchyard  and  the  new  or  additional  burying- 
ground  within  a  wall  seven  feet  high,  but  did  not  fence  off  the 
one  from  the  other.  The  boundaries  of  the  respective  grounds, 
however,  are  either  known  or  capable  of  ascertainment ;  and  at  the 
time  of  the  passing  of  the  56  Geo.  3,  c.  xxxix,  and  1  &  2  Geo.  4, 
a  zxiv,  hereinafter  mentioned,  and  thence  until  the  opening  of  the 
cemetery  at  Finchley  hereinafter  mentioned,  the  then  present 
churchyard  and  the  said  additional  or  new  burying-ground  were 
used  as  the  burying-ground  of  the  parish  of  St.  Pancras. 

6.  By  the  local  act  of  the  56  Geo.  3,  c.  xzxix,  provision  is  made 
for  building  a  new  church,  and  also  a  new  chapel  to  be  called 
Camden  Chapel,  in  the  parish  of  St.  Pancras.  By  this  act  a  body 
of  trustees  is  constituted  for  carrying  out  the  purposes  of  the  act ; 
and,  after  providing  for  the  purchase  of  sites,  and  for  the  vesting 
of  them  in  the  trustees,  and  for  the  building  of  the  intended 
church  and  chapel,  it  was  by  s.  42  enacted  that  **  the  said  new 
church  when  built  and  consecrated  shall  be  called  and  known  by 
the  name  of,  and  to  all  intents  and  purposes  be,  the  parish  church 
of  the  parish  of  St.;Pancras." 

7.  By  8.  44  it  was  provided,  that,  after  the  consecration  of  the 
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1867  new  church,  the  existing  church  should  become  a  chapel,  nnder  the 
"^^^^^name  of,  and  to  all  intents  and  purposes  be,  the  parish  chapel  of 
^^*^jjj^^  the  parish  of  St  Pancras,  and  that  Divine  service  should  be  peiv 
formed  therein,  and  also  aU  other  such  duties  as  the  vicar  of  the 
parish  for  the  time  being  should  think  fit  to  direct,  except  the  solem* 
nidation  of  matrimony  and  the  publication  of  banns ;  with  a  proviso 
that  nothing  in  the  act  contained  should  affect  any  right  of  any 
person  whomsoever  in  respect  of  the  then  present  parish  church, 
or  the  chancel,  vaullis,  or  pews  of  or  within  the  same,  or  any  part 
thereof  And  by  s.  45  it  was  provided  that  the  intended  new 
chapel  should  be  called  Camden  Chapel  ih  the  parish  of  St  Pan- 
cras ;  and  the  same  provision  was  made  with  respect  to  the  per- 
formance of  Divine  service  and  other  duties  therein  as  in  the  case 
of  the  parish  chapeL 

8.  By  s.  46  the  right  to  nominate  the  ministers  to  the  parish 
chapel  of  St  Pancras  and  to  Camden  Chapel,  subject  as  therein 
specified,  is  vested  in  the  vicar  for  the  time  being  of  St  Pancras. 

9.  By  s.  47  it  is  enacted  that,  for  the  maintenance  and  support 
of  the  ministers  to  the  parish  chapel  and  Camden  Chapel,  the 
trustees  shall,  out  of  the  fees  to  be  received  and  the  rates  to  be 
made  under  the  now-reciting  act^  pay  to  each  of  such  ministers  any 
sum  not  less  than  150Z.  nor  more  than  200Z.  per  annum ;  and  by 
the  51st  section  of  the  subsequent  local  aet^  1  &  2  Gea  4,  &  xxiv, 
these  salaries  are  directed  to  be  paid  out  of  the  pew-rents  of  the 
parish  church  and  the  parish  chapel  and  Camden  Chapel  respec- 
tively thereby  directed  to  be  received  by  the  trustees,  if  sufficient 
for  that  purpose ;  with  a  proviso  in  case  of  a  deficiency  which 
appears  in  a  subsequent  part  of  the  case. 

10.  Section  48  provides  for  the  performance  of  Divine  service  in 
the  two  chapels. 

11.  By  B.  49  it  is  enacted  *'  that  no  christening  or  christenings 
shall  at  any  time  be  solemnized  within  the  said  chapels  respec- 
tively without  the  special  leave  of  the  vicar  of  the  parish  previously 
obtained ;  but  all  such  christenings  shall  in  every  instance  be  per- 
formed (unless  such  leave  be  obtained)  in  the  new  church,  as 
hitherto  performed  in  the  present  parish  church." 

12.  By  s.  50  the  vicar,  churchwardens,  and  sexton  of  the  parish 
for  the  time  being  are  to  receive  the  like  burial  fees  and  dues  from 
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burials,  monuments,  &G.9  within  the  said   intended  church  and        1867 
chapels  and  vaults  as  were  then  payable  to  them  respectively  in   OoAXPsm 
respect  of  burials,  monuments,  &c.,  within  the  present  parish  ^^botooth. 
church  or  burial-ground,  or  such  as  might  thereafter  be  settled  by 
the  vicar,  churchwardens,  and  the  trustees  under  the  now-reciting 
■act^  with  the  consent  of  the  bishop. 

13.  By  s.  51  the  vicar  of  St.  Pancras  for  the  time  being  is  im- 
powered  to  appoint  the  clerk  to  officiate  in  the  parish  chapel  and 
Camden  ChapeL 

14.  By  s.  52  the  trustees  under  the  now-reciting  act  are  to  set 
out  and  allot  a  pew  in  the  new  church  and  also  in  the  chapels  for 
the  vicar,  and  one  other  pew  in  the  new  church  for  the  church- 
wardens  of  the  parish ;  and  by  s.  42  of  the  subsequent  local  act  of 
1  &  2  Geo.  4,  c  zxiv,  an  additional  pew  is  to  be  set  out  in  the 
parish  church  and  each  of  the  parochial  chapels  for  the  use  of  the 
trustees, — the  28th  section  of  the  act  having  placed  all  parochial 
chapels  in  the  parish  of  St.  Pancras  under  the  control  of  the 
trustees,  with  however  a  reservation  of  the  rights  of  the  commis- 
sioners for  building  churches  and  of  the  vicar  of  the  parish  for  the 
time  being.  By  s.  53  of  the  now-reciting  act  they  are  also  to  set 
out  in  the  new  church  and  chapels  a  sufficient  number  of  free  seats. 
And  by  s.  54  they  are  to  let  the  rest  of  the  pews  in  the  intended 
church  and  chapels  under  such  regulations  as  they  may  think  fit, 
and  to  receive  the  pew-rents ;  and  by  s.  55  powers  are  given  to  the 
trustees  for  recovering  arrears  of  pew-rents,  and  for  re-entering  and 
taking  possession  of  the  pews  in  case  of  default. 

15.  By  the  local  act  of  1  &  2  Greo.  4,  c.  xxiv, — after  repealing 
the  whole  of  the  local  act  32  Geo.  3,  c.  Ixvi,  hereinbefore  referred 
to,  except  so  much  thereof  as  related  to  a  footpath  which  was  not 
material  to  this  case,  and  so  much  as  enacted  that  the  burying- 
ground  provided  by  the  trustees  under  the  said  act  should  be  and 
remain  vested  in  the  vicar  and  churchwardens  of  the  said  parish 
and  their  successors  for  ever  for  the  use  of  the  said  parish, — the 
trustees  under  the  act  of  56  Greo.  3,  c.  xxxix,  are  appointed  trustees 
for  carrying  into  execution  the  now-reciting  act.  By  s.  5,  the  pro- 
visions of  56  Greo.  3,  c.  xxxiv,  are  continued  and  incorporated. 

16.  By  s.  36  it  is  provided  that  the  trustees  shall  have  the  same 
power  of  selling  and  disposing  of  catacombs  and  vaults  which  then 
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1867        were  or  thereafter  should  be  made  under  all  parochial  chapels  then 
Chaiiphets"  heing  or  thereafter  to  be  within  the  said  parish,  as  was  given  to 
Abbowsmtih  *^®°^  ^y  *^®  above  in  part  stated  act  of  56  Geo.  3  with  respect  to 
catacombs  and  vaults  constructed  under  that  act. 

17.  By  s.  44  it  is  enacted  that  the  trustees  may  fix  the  fees  for 
interment  in  the  burying-grounds  of  the  parish  and  in  the  vaults 
and  catacombs  under  the  church  and  chapels,  and  from  time  to 
time  vary  the  same.  They  are  also  impowered  to  direct  such  pay- 
ments as  may  be  necessary  or  proper  to  be  made  out  of  the  moneys 
received  on  account  of  such  fees ;  and  all  such  fees  are  to  be  paid 
to  the  churchwardens  of  the  parish,  who  shall,  as  therein  provided, 
account  to  the  trustees  for  the  same,  and,  whenever  the  same  shall 
amount  to  2007.,  pay  the  same  over  to  the  trustees. 

18.  By  s.  51  it  is  enacted  that  the  pew-rents  of  the  said  new 
parish  church  and  of  all  the  parochial  chapels  which  now  are  or 
hereafter  shall  be  within  the  said  parish,  and  which  are  by  that  act 
and  the  last-recited  act  placed  under  the  management  of  the 
trustees  (except  chapels  to  be  built  under  the  church  building 
acts),  shall  be  applied  in  payment  of  the  salaries  of  the  ministers 
who  shall  do  duty  in  the  said  chapels,  of  the  derks,  organist,  pew- 
openers,  and  other  persons  who  shall  be  employed  in  the  said 
chapels ;  such  salaries  in  respect  of  each  chapel  to  be  paid,  where 
practicable,  out  of  the  pew-rents  of  that  chapel,  but,  if  they  be  in- 
sufficient, out  of  the  general  pew-rent  fund ;  and  provision  is  made 
for  the  disposal  of  any  surplus  of  such  fund.  The  pew-rents  of  the 
said  parish  church,  the  parish  chapel,  and  certain  other  chapels 
not  necessary  to  be  particularized,  have  been  and  still  are 
administered  as  a  common  fund. 

19.  By  s.  53  it  is  enacted  that  the  fees  for  burials  in  the  burial- 
grounds  or  places  of  the  parish  shall,  with  certain  exceptions,  be 
applied,  first,  in  payment  of  the  wages  of  the  sexton  and  other 
persons  employed  on  the  said  burial-grounds  and  places,  the  pay- 
ments in  respect  of  each  ground  or  place  being  made  as  far  as 
possible  out  of  its  own  receipts;  secondly,  in  payment  of  the 
expenses  of  keeping  the  burial-grounds  and  places  in  order;  and, 
thirdly,  in  the  same  manner  as  the  surplus  of  pew-rents  is  by  that 
act  directed  to  be  applied.  The  burial-grounds  or  places  of  the 
parish  were  at  this  time  the  original  churchyard  of  the  old  pariah 
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churchy  which  had  been  used  as  the  only  borying-groond  of  the        1867 
parish  up  to  the  time  of  the  passing  of  the  first  above-stated  act,    ohampnets" 
the  additional  or  newburying-ground  acquired  under  the  provisions  ^^^0^^,^^ 
of  the  local  act  firstly  hereinbefore  recited,  and  the  vaults  and 
catacombs  under  the  parish  church  and  the  several  parochial 
chapels. 

20.  In  1856  the  act  19  &  20  Vict.  c.  104,  commonly  called  Lord 
Blandford's  Act»  was  passed.  By  s.  9  thereof  it  is  enacted  that 
'^  the  parish  clerk  and  sexton  of  the  church  of  any  parish  con- 
stituted under  the  recited  acts  (the  church  building  acts)  or  this 
act,  shall  and  may  be  appointed  by  the  incumbent  for  the  time 
being  of  such  church,  and  be  by  him  removable,  with  the  consent 
of  the  bishop  of  the  diocese,  for  any  misconduct ;''  and  by  s.  10  it 
is  enacted  that  "  the  freehold  of  the  site  of  the  church  of  any  new 
parish  created  under  this  act  or  the  said  firstly  and  secondly  recited 
acts  (1),  and  of  the  churchyard,  burial-ground,  and  vaults  belonging 
thereto,  with  the  rights,  members,  and  appurtenances  thereof;  but, 
in  case  the  same  shall  be  vested  in  any  vestry  by  any  local  act  of 
parliament,  then  not  without  the  consent  of  such  vestry ;  and  the 
house  of  residence,  with  the  appurtenances  thereof,  and  all  the 
lands,  tithes,  tenements,  hereditaments,  and  other  endowments 
belonging  to  such  church,  or  held  by  or  vested  in  any  person  or 
body  corporate  in  trust  exdusiyely  for  or  for  the  exclusive  benefit 
of  the  incumbent  of  such  church,  shall  become  and  be  vested  in 
such  incumbent  and  his  successors  for  ever,  and  be  held  and 
enjoyed  by  him  and  them  in  right  of  such  incumbency ;  and  all 
lands,  tenements,  or  hereditaments  granted  or  conveyed  for  the  site 
of  any  church,  and  upon  ^diich  any  church  shall  be  built,  or  for  a 
burial-ground,  shall  from  and  after  the  consecration  of  such  church 
and  burial-ground  respectively  remain  and  be  freed  from  and  dis- 
charged of  all  the  estate,  rights  title,  interest,  claim,  and  demand  of 
any  person,  body  politic  or  corporate  whatsoever  into  or  out  of  the 
same  or  any  part  thereof  respectively ;  subject,  nevertheless,  to  any 
rent  that  may  be  reserved  thereout,  and  to  the  covenants  and 
conditions  subject  to  which  the  same  may  have  been  granted  or 
conveyed.** 

21.  By  the  11th  section  it  is  enacted  that^  **trom  and  after  the 

(1)  6  &  7  Vict  c  37;  7  &  8  Vict.  c.  94. 
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1867  commencement  of  the  act^  the  commissioners  may,  if  they  shall 
GiLUfFKK78~^^i^  fi^9  upon  application  of  the  incnmbent  of  any  chnrch  or 
ABBowitHiTH.  ^l^^^P^l  ^  which  a  district  shall  belong,  with  the  consent  in  writing 
of  the  bishop  of  the  diocese,  make  an  order  nnder  their  common 
seal  authorizing  the  publication  of  the  banns  of  matrimony  and 
the  solemnization  therein  of  marriages,  baptisms,  churchings,  and 
burials,  according  to  the  laws  and  canons  now  in  force  in  this 
realm :  and  all  the  fees  payable  for  the  performance  of  such  offices, 
as  well  as  all  the  mortuary  and  other  ecclesiastical  fees,  dues,  obla- 
tions, or  offerings  arising  within  the  limits  of  such  district  shall  be 
payable  and  be  paid  to  the  incumbent  of  such  district." 

22.  By  s.  12  it  is  enacted  that^  ^  in  every  case  in  which  all  or 
any  part  of  the  fees  or  other  ecclesiastical  dues  arising  within  the 
limits  of  any  district,  or  payable  in  respect  of  marriages,  baptisms, 
churchings,  and  burials  in  the  church  or  chapel  thereof,  or  of  such 
fees  as  are  hereby  made  payable  to  the  incumbent  of  any  district 
shall  have  been  reserved,  or,  if  such  last-mentioned  order  had  not 
been  made,  would  of  right  belong,  to  the  incumbent  of  the  original 
parish,  district,  or  place  out  of  which  the  district  of  such  church  or 
chapel  shall  have  been  taken,  or  to  the  clerk  thereof,  an  account  of 
such  fees  shall  be  kept  by  the  incumbent  of  such  church  or  chapel, 
who  is  hereby  required  to  receive,  and  every  three  months  pay 
over  the  same  to  the  incumbent  and  clerk  respectively  who  would 
have  been  entitled  to  them  in  case  such  district  had  not  been 
formed :  and  from  and  after  the  next  avoidance  of  such  incumbency, 
or  the  relinquishment  of  such  fees  by  such  incumbent,  and  after 
the  situation  of  such  clerk  shall  have  become  vacant,  or  after  a 
compensation  in  lieu  of  fees  has  been  awarded  to  such  clerk  by  the 
bishop  of  the  diocese  (which  he  is  thereby  impowered  to  do),  such 
reservation  shall  altogether  cease  and  determine,  and  all  such  fees 
and  dues  shall  belong  to  the  incumbent  of  the  district  within  which 
the  same  shall  arise,  or  to  the  clerk  of  the  church  thereofl" 

23.  By  s.  14  it  is  enacted  that, ''  whensoever  or  as  soon  as  banns 
of  matrimony,  and  the  solemnization  of  marriages,  christenings,  and 
baptisms,  according  to  the  laws  and  canons  in  force  in  this  realm, 
are  authorized  to  be  published  and  performed  in  any  consecrated 
church  or  chapel  to  which  a  district  shall  belong,  such  district  not 
being  at  the  time  of  the  passing  of  this  act  a  separate  and  distinct 
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parish  for  ecclesiastical  purposes,  and  the  incumbent  of  which  is  by       1807 
such  authority  entitled  for  his  own  benefit  to  the  entire  fees  arising    Ghamfnxts 
from  the  performance  of  such  offices  without  any  reservation  there-  abbowbmiih. 
out»^  such  district  or  place  shall  become  and  be  a  separate  and 
distinct  parish  for  ecclesiastical  purposes,  such  as  is  contemplated 
in  the  15th  section  of  the  firstrrecited  act  (1),  and  the  church  or 
chapel  of  such  district  shall  be  the  church  of  such  parish,  and  all 
and  singular  the  provisions  of  the  said  firstly  and  secondly  recited 
acts  (2),  as  amended  by  this  act,  relative  to  new  parishes  upon  their 
becoming  such,  and  to  the  matters  and  things  consequent  thereon, 
shall  extend  and  apply  to  the  said  parish  and  church  as  fully  and 
effectually  as  if  the  same  had  become  a  new  parish  under  the  pro- 
visions of  the  last-mentioned  acts." 

24.  By  s.  32  it  is  enacted  that,  ^*for  the  purposes  of  the  acts  con- 
cerning or  regulating  the  burial  of  the  dead,  every  parish  created 
under  the  recited  actef,  or  that  act,  should  be  held  to  be  an  eccle* 
siastical  district  within  the  meaning  of  the  said  acts." 

25.  Subsequently  to  the  passing  of  the  last  act,  viz.  on  the  24th 
of  July,  1863,  an  order  in  coimcil  was  duly  made  and  published,  by 
which  a  certain  portion  of  the  parish  of  St.  Pancras  was  assigned 
to  the  parish  chapel  of  St.  Pancras,  and  constituted  a  district 
chapelry ;  and  it  was  ordered  that  banns  of  matrimony  should  be 
published,  and  marriages,  baptisms,  churchings,  and  burials  solem- 
nized or  performed  in  the  said  parish  chapel  of  St.  Pancras,  and 
that  the  fees  to  be  received  in  respect  thereof  should  be  paid  and 
belong  to  the  minister  thereof  for  the  time  being.  A  copy  of  the 
material  parts  of  the  order  in  council  was  appended  to  and  was  to 
form  part  of  the  case. 

26.  After  the  passing  of  the  Burial  Act,  15  &  16  Vict  c.  85  (viz. 
in  the  year  1853),  the  aforesaid  churchyard  and  new  or  additional 
burial-ground  of  the  parish  of  St  Pancras  were  closed  by  order  in 
council,  and  [a  new  cemetery  provided  for  the  parish  at  Finch- 
ley  ;  since  which  time  no  fees  for  burials  have  been  received  in 
respect  of  the  said  churchyard  and  new  or  additional  burying- 
ground. 

27.  Since  the  opening  the  cemetery,  all  surplice-fees  upon  burials 
from  all  parts  of  the  parish  of  St  Pancras  have  been  and  still  are 

(1)  6  &  7  Vict  a  87.    ^         (2)  6  &  7  Vict,  c  87 ;  7  &  8  Vict  c.  94. 


V. 

Abbgwbmith. 
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18G7  received  by  the  yicar  of  the  parish  of  St  Pancras ;  but  his  right  to 
CoAXTsxtT  i^ceiye  the  same  is  disputed  by  the  defendant. 

28.  The  15  &  16  Yiet  c.  85  provides  (s.  36)  that,  where  trustees 
receive  the  bnrial-fees  of  any  parish  for  any  pan)chial  purpose, 
they  shall  still  be  so  received ;  and  the  Borial  Act  of  18  &  19  Tict 
c.  128  provides  (s.  18)  that  closed  grounds  shall  be  kept  in  order 
at  the  expense  <^  the  poor-rate,  except  where  a  fond  exists  tat  the 
purpose.  The  trustees  have  down  to  the  present  time  received  the 
burial-fees  for  the  parish  at  Finchley,  and  in  their  annual  accounts 
returned  under  the  1  &  2  Gea  4,  c.  xxiv,  s.  62,  have  charged  the 
expenses  of  keeping  in  order  the  aforesaid  churchyard  and  new  or 
additional  burying-ground ;  and  the  poor-rate  has  not  been  resented 
to  for  that  purpose. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  the  fieehold  of  the  said  churdiyard. 

GVay,Q.a(JS.  G^.  YFtZUams  with  him),  for  the  plaintifi:  Before 
the  freehold  of  the  old  churchyard  can  vest  in  the  defendant,  the 
incumbent  of  the  district  diapel  of  SL  Pancras,  two  conditioDS 
must  be  fulfilled, — first,  the  district  must  be  a  new  parish  created 
under  Lord  Blandford's  Act  (19  &  20  Yict  c.  104),  or  the  acts 
therein  recited  (6  &  7  Yict  a  37,  and  7  &  8  Yict  o.  94),— secondly, 
it  must  be  a  burial-ground  belonging  to  the  district  diapel  within 
8. 10  of  the  first-mentioned  act.  Neither  of  these  conditions  is  fnl- 
filled  here ;  for,  the  district  chapelry  is  not  created  under  the  acts 
referred  to,  but  under  the  local  act  of  56  Greo.  3,  c.  xxxix ;  nor  can 
the  churchyard  be  said  in  any  sense  to  ^  belong  to**  the  district 
chapel.  Prior  to  the  year  1792,  the  freehold  of  the  churchyard 
was  unquestionably  vested  in  the  vicar  of  the  parish  of  St.  Pancras. 
The  churchyard  being  found  to  be  too  small  for  the  exigencies  of 
the  parish,  the  32  Greo.  8,  a  Ixvi,  impowered  certain  trustees  to 
purchase  land,  not  exceeding  two  acres  in  extent,  for  an  additional 
burial-ground,  the  legal  estate  in  which  was  to  be  vested  in  the 
vicar  and  churchwardens  for  the  time  being.  Then  came  the  act 
of  56  Geo.  3,  c.  xxxix,  under  which  the  new  church  was  bmlt  By 
the  provisions  of  that  act,  the  old  church  of  St.  Pancras  ceased  to 
be  the  parish  church,  and  became,  like  the  new  chapel  thereby 
authorized  to  be  built,  called  Camden  Chapel,  a  parish  cfaapeL 
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There  iras  nothing  in  that  act  to  take  the  fee-simple  of  the  old  1867 
burial-grooiid  out 'of  the  vicar.  In  1853,  by  an  order  in  council,  champszyb 
the  old  churchyard  and  the  additional  burial-ground  were  closed,  ^^^ao^i^jnTH. 
and  a  new  cemetery  i¥as  provided  for  the  parish  at  Finchley.  Still 
there  was  nothing  to  affect  the  ownership  of  the  fee-simple  of  the 
old  churchyard.  On  the  part  of  the  defendant  it  will  be  contended 
that  the  fee  is  taken  out  of  the  vicar  and  vested  in  him  by  the 
operation  of  the  10th  section  of  Lord  Blandford's  Act»  19  &  20  Yict 
c.  104.  That  section  enacts  that ''  the  freehold  of  the  site  of  the 
church  of  any  new  parish  created  under  that  act»  and  of  the  church- 
yard, burial-ground,  and  vaults  hdonging  thereto,  and  the  house  of 
residence,  and  all  the  lands,  &c.,  belonging  to  such  church,  or  held 
by  or  vested  in  any  person  or  body  corporate  in  trust  exclusively 
for  or  for  the  exclusive  benefit  of  the  incumbent  of  such  church, 
shall  become  and  be  vested  in  such  incumbent  and  his  successors 
for  ever,  and  be  held  and  enjoyed  by  him  and  them  in  right  of  such 
incumbency."  This  churchyard,  it  is  submitted,  never  did  "  belong 
to  "  the  district  chapel  in  the  sense  here  meant.  If  there  had  been 
no  order  in  council,  the  old  churchyard,  the  additional  burial- 
ground,  and  the  ground  at  Finchley,  would  have  been  the  burial- 
ground  of  the  parish,  and  the  fee-simple  of  each  would  have  re- 
mained as  before:  and  there  is  nothing  in  Lord  Blandford's  Act 
to  alter  that  state  of  things.  Neither  is  there  in  the  Burial  Acts. 
This  was  in  effect  decided  by  V.C.  Wood,  ia  Be  (he  8t  Panerae 
Burial  Qroimd.  (1)  When  the  old  church  became  a  chapel  of 
ease,  the  old  burial-ground,  the  churchyard,  still  remained  the 
burial-ground  of  the  parish :  and  it  cannot  be  said  to  belong  to  the 
district  chapel  merely  by  reason  of  its  contiguity  thereto. 

MeHuh,  Q.C.  (Beresford  with  him),  for  the  defendant  Originally, 
the  building  which  has  now  become  a  district  chapel,  was  the  parish 
church  of  St.  Pancras,  and  the  churchyard  attached  thereto  was  the 
burial-ground  of  the  parish.  But  the  old  churchyard,  as  well  as 
the  additional  ground,  ceased  to  be  the  place  of  burial  for  the 
parish  from  the  making  of  the  order  in  council  in  1853.  By  the 
subsequent  order  in  council  of  July,  1863,  a  district  was  assigned 
to  the  old  church,  which  then  became  ihe  church  of  that  district 
The  question  is,  what  is  the  ccmstruction  of  the  10th  section  of 
(1)  Law  Rep.  3  Eq.  173. 


\ 
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18G7  Lord  Blandford's  Act  in  that  state  of  things?  It  will  hardly  be 
QEQ^jaaxxT  disputed  that  the  freehold  of  the  church  of  the  new  district  was 
ABBownaTH.  *^®^  ^^^  ^^  *^^  vicar,  and  vested  in  the  new  incumbent  Were 
not  the  vaults  under  the  church  vested  in  the  new  incombent? 
The  more  convenient  and  rational  construction  of  the  act  is  that 
the  site  of  the  church,  and  the  vaults,  and  the  ground  sarroBnding 
the  church,  should  all  equally  vest  in  the  incumbent  of  the  new 
parish.  Church-yard,  like  court-yard,  or  stable-yard,  or  &rm-yard, 
means  no  more  than  the  yard  which  surrounds  and  belongs  to  the 
church :  it  is  not  necessarily  a  place  of  burial  at  all ;  it  is  the 
indosure  which  protects  the  sacred  edifice  firom  pollution. 

[WiLLES,  J.  Anciently,  the  place  for  the  burial  of  the  dead  was 
at  a  distance  from  the  church :  Bum's  Ecclesiastical  Law.(l)] 

Lord  Coke,  in  his  commentary  on  the  statute  of  Circumspecte 
agatis  (13  Edw.  1,  stat  2),  says  (2) :  "The  parishioneis  ought  to 
repair  the  inclosure  of  the  churchyard,  because  the  bodies  of  the 
more  common  sort  are  buried  there,  and  for  the  preservation  of  the 
burials  of  those  that  were,  or  should  have  been,  whiles  they  lived 
the  temples  of  the  Holy  Ghost :  and  cemeterium  is  derived  of  the 
Greek  verb  Kovfida),  that  is,  dormio;  and  therefore  oemetemm 
est  quasi  dormitorium,  quia  mortui  dormire  dicuntur  nsque  ad 
resurrectionem.  And  also,  if  the  churchyard  be  not  decently  in- 
closed, the  church,  which  is  domus  Dei,  cannot  decently  be  kept; 
and  therefore  this  the  parishioners  ought  to  do,  per  consuetadinem 
notoriam  et  approbatam,  and  the  conusans  thereof  is  allowed  by 
this  act."  The  32nd  section  of  Lord  Blandford's  Act,  which  is  set 
out  in  par.  24  of  the  case,  illustrates  that  The  district  church 
could  not  be  a  new  parish  church,  unless  marriages,  christenings^ 
and  burials  were  performed  therein,  and  fees  taken  for  performaDce 
of  those  rites.  By  the  35  Edw.  1,  stat  2,  which  is  intitoled ''  >e 
rector  prostemat  arbores  in  cemeterio,"  it  is  declared,  in  s.  1,  that 
^  forasmuch  as  a  churchyard  that  is  dedicated  is  the  soil  of  a 
church,  and  whatsoever  is  planted  belongeth  to  the  soil,  it  must  needs 
follow  that  those  trees  which  be  growing  in  the  churchyaid  are  io 
be  reckoned  amongst  the  goods  of  the  church,  the  which  Liymen 
have  no  authority  to  dispose,  but,  as  the  Holy  Scriptore  doth 
testify,  the  charge  of  them  is  committed  to  the  priests  to  be  dis- 


I  (1)  Title  Church,  V.  (2)  2  Inst.  489. 
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posed  ofl"    And  s.  2  goes  on :  "  And  yet,  seeing  those  trees  be        18^ 
often  planted  to  defend  the  force  of  the  wind  from  hurting  of  the    OhamfmbvT 
church,  we  do  prohibit  the  parsons  of  the  church  that  they  do  not  ABBowsMrra. 
presume  to  fell  them  down  unadvisedly,  but  when  the  chancel  of 
the  church  does  want  necessary  reparations :  neither  shall  they  be 
converted  to  any  other  use,  except  the  body  of  the  church  doth 
need  like  repair ;  in  which  case  the  parsons  of  their  charity  shall 
do  well  to  relieve  the  parishioners  with  bestowing  upon  them  the 
same  trees ;  which  we  wiU  not  command  to  be  done,  but  will  com- 
mend it  when  it  is  done."    Erie,  J.,  in  The  Queen  v.  Abney  (1) 
says :  **  The  35  Edw.  1,  stat.  2,  speaks  of  a  churchyard  as  the  sail  of 
a  church.    Therefore,  where  the  statutes  referred  to  in  this  argu- 
ment (2)  speak  of  '  existing  churches,'  those  words  may  include 
churchyards  as  well  as  the  building  itself." 
Qray,  in  reply,  was  stopped  by  the  Court. 

SoYiLL,  G.  J.  No  question  arises  as  to  the  additional  burial- 
ground  acquired  under  the  local  act  of  32  G«o.  3,  c.  Ixvi.  (3)  The 
only  question  is,  in  whom  is  vested  the  freehold  of  the  old  church- 
yard of  St  Pancras, — ^whether  in  the  incumbent  of  the  new  church 
which  by  the  56  Greo.  3,  c  xxxix,  became  the  parish  church  of  St. 
Pancras,  or  in  the  incumbent  of  the  old  church,  which  by  the  same 
act  was  made  a  parish  chapel.  This  question  depends  mainly  upon 
the  construction  of  the  10th  section  of  Lord  Blandford's  Act,  1 9  & 
20  Vict.  c.  104.  The  churchyard  in  question  was  undoubtedly  at 
one  time  the  burial-ground  of  the  whole  parish,  and  vested  in 
the  incumbent  of  the  parish  church ;  and  all  the  inhabitants  of 
the  parish  had  a  right  to  bury  their  dead  there.  Afterwards 
came  an  order  in  council,  by  which  both  the  old  churchyard  and 
'  the  new  or  additional  burial-ground  were  closed ;  and  a  cemetery 
was  formed  at  Finchley,  which  is  now  the  place  of  burial  for  St. 
Pancras.  The  language  of  the  act  of  parliament  making  the  new 
church  the  mother  church  of  the  parish  is  general  in  its  character ; 
and  the  freehold  of  the  old  churchyard  being  in  the  vicar  of  the 
parish,  subject  to  the  rights  of  the  inhabitants  of  the  parish,  there 

(1)  23  L.  J.  (M.C.)  154, 166.  in  the  vicar  and  churchnrardens  for  the 

(2)  58  Geo.  3,  c.  45 ;  and  59  Geo.  3,  benefit  of  the  church  trustees  under 
C.134.  the  local  act. 

(3)  That  was  admitted  to  be  vested 
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1867  is  nothing  to  take  it  out  of  him  and  to  make  it  part  of  the  old 
Champkkyb"  church  (now  a  district  chapel),  except  the  fiwjt  of  its  being  con- 
.  ^'  tiguous  thereto.  There  is  no  provision  in  the  act  to  make  it  cease 
to  be  the  parish  churchyard,  and  become  the  churchyard  of  the 
new  district.  For  these  reasons,  I  am  of  opinion  that  the  freehold 
remains  in  the  plaintiff,  the  incumbent  of  the  parish  of  St.  Pancras, 
and  consequently  that  he  is  entitled  to  our  judgment. 

WnxES,  J.  I  am  of  the  same  opinion.  The  words  ^  belonging 
to  "^  caunot  mean  merely  standing  in  any  relation  of  position  to  the 
church  of  the  parish,  but  must  mean  the  property  of,  or  devoted 
to  the  use  of  the  church,  or  of  those  who  worship  there.  It  must 
be  conceded  that  before  the  passing  of  Lord  Blandford's  Act  (19  & 
20  Vict.  c.  104)  the  property  in  the  old  churchyard  was  in  the 
incumbent  of  the  parish.  Then,  as  to  its  use, — ^though  by  reason  of 
the  order  in  council  its  use  as  a  burial-place  is  interdicted,  yet,  in 
the  event  of  the  prohibition  being  removed,  it  would  revert  to  the 
mother  church  of  the  parish.  Neither,  therefore,  as  to  property 
or  potential  use  is  there  any  nexus  between  the  chapel  and  the 
locus  in  quo  in  respect  of  which  it  can  be  said  to  belong  to  the 
chapel.  The  right  of  the  incumbent  of  the  parish  church  conse- 
quently must  prevaiL 

Eeatino,  J.,  concurred. 

MoNTAOiJE  Smith,  J.  I  am  of  the  same  opinion.  I  agree  with 
my  Brother  Willes  that  the  words  "belonging  to"  refer  to  some- 
thing belonging  in  point  of  right  or  use  to  the  diurdu'  Mr. 
Mellish's  argument  admits  that  that  would  have  been  the  true 
construction  if  the  yard  or  burial-ground  in  question  had  not  been 
adjacent  to  the  sacred  building.  But  his  contention  was  that  the 
churchyard  passed  as  part  of  the  sacred  indosure  to  the  incumbent 
of  the  parish  chapel,  by  force  of  the  10th  section  of  Lord  Bland- 
ford's  Act.  That  section  no  doubt  vests  in  the  incumbent  of  the 
new  district  the  site  of  church  and  of  the  churchyard,  burial- 
ground,  and  vaults  ''  belonging  thereto.**  But  there  is  nothing  to 
shew  that  this  churchyfurd  belonged  to  the  old  church  in  the  sense 
necessary  to  make  it  pass  to  the  incumbent  of  the  new  district 
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under  that  act    It  was  fonnerly  the  place  of  burial  for  the  whole       1867 
parish  :  and  there  are  no  facts  stated  in  the  case  to  shew  that  it  ~CaA^^niin 
can  in  any  sense  fidl  within  the  description  of  the  site  of  the  abbotomth 
district  or  parish  chapel.    Nor  can  it  be  said  that  it  was  land 
"held  by  or  vested  in  any  person  or  body  corporate  in  trust 
exdusively  for  or  for  the  exclusive  benefit  of  the  incumbent 
of  8uch>  church."     I  therefore  think  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 

Attorneys  for  plaintiff:  Scaddinff  &  Son, 
Attorneys  for  defendant :  Bird  dt  Moore. 


EVANS  V.  WALTON.  June  11. 

Enticing  away  and  reducing  a  Servant — Contract  of  Service — Parent  and  Child. 

An  action  will  lie  for  enticing  away  the  plaintifiTs  daughter,  though  there  be  no 
allegation  that  the  defendant  debauched  her,  or  that  there  was  any  binding  contract 
of  service  between  her  and  the  plaintiff. 

The  plaintiff's  daughter,  who  was  about  nineteen  yeans  of  age,  resided  with  him 
as  a  member  of  his  family,  and  assisted  him  in  his  business  of  a  licensed  victualler. 
By  means  of  a  fictitious  letter  of  invitation  dictated  by  the  defendant,  she  pro- 
cured her  mother's  consent  to  her  quitting  her  home  for  a  few  days,  when  she  left, 
and  the  defendant  took  her  to  a  lodging-house,  where  he  cohabited  with  her  for 
nine  days,  and  she  then  returned  home : — 

Held,  that  there  was  a  sufiBcient  continuing  relation  of  master  and  servant  de 
&cto,  and  sufficient  evidence  of  a  wrongful  enticing  away  of  the  daughter  by  the 
defendant,  to  entitle  the  plaintiff  to  maintain  an  action  against  him. 

The  first  count  of  the  declaration  stated  that  Louisa  Evans  was 
and  still  is  the  servant  of  the  plaintiff  in  his  business  of  a  publican 
aud  victualler;  and  that  the  defendant,  well  knowing  the  same, 
wrongfully  enticed  and  procured  the  said  Louisa  Evans  unlawfully 
and  without  the  consent  and  against  the  will  of  the  plaintiff,  her 
said  master,  to  depart  from  the  service  of  the  plaintiff;  whereby 
the  plaintiff  had  lost  the  service  of  the  said  Louisa  Evans  in  his 
said  business. 

The  second  count  alleged  that  Louisa  Evans  departed  from  the 
..     Vol.  TI,  3D  2 
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18G7       semce  of  the  plamtiff^  and  that  the  defendant^  well  knowing  &e 

Etamb      premises,  wrongfolly  and  without  the  consent  and  against  the  will 

WuaoM.     ^^  ^^^  plaintiff,  receiyed  and  harboured  and  detained  her,  and 

refused  to  deliver  her  to  the  plaintiff,  although  requested  by  the 

plaintiff  so  to  do;  whereby  the  plaintiff  lost  her  seryioe  in  his 

said  business. 

Pleas,  not  guilty,  and  that  Louisa  Evans  was  not  ihe  servant  of 
the  plaintiff  as  alleged.    Issue  thereon. 

The  oapse  was  tried  before  Figott,  B.,  at  the  last  spring  assizes 
at  Oxford.  The  plaintiff  was  a  licensed  victualler  in  Birmingham, 
and  was  assisted  in  his  business  by  his  daughter  Louisa»  a  girl 
about  nineteen  years  of  age,  who  served  in  the  bar  and  kept  the 
accounts.  On  the  10th  of  November,  1866,  the  daughter,  with  her 
mother's  permission,  which  was  procured  by  means  of  a  fabricated 
letter  purporting  to  be  an  invitation  to  her  to  spend  a  few  days 
with  a  Mend  at  Manchester,  left  the  plaintiff's  house  and  went  to 
a  lodging-house  in  the  neighbourhood  of  Birmingham,  where  she 
cohabited  with  the  defendant,  at  whose  dictation  the  above- 
mentioned  letter  had  been  written.  On  the  19th  of  November  the 
daughter  returned  home,  and  resumed  her  duties  for  a  short  time, 
but  ultimately  left  her  home  again,  and  on  the  9th  of  Febroary 
was  again  found  cohabiting  with  the  defendant  at  the  same  lodging 
house. 

On  the  part  of  the  defendant  it  was  submitted  that,  in  order  to 
sustain  the  action,  in  the  absence  of  an  all^ation  that  the  de- 
fendant had  debauched  the  plaintiff's  daughter,  it  was  neoessaiy  io 
shew  a  binding  contract  of  service. 

The  learned  Baron,  after  consulting  Blackburn,  J.,  intimated  an 
opinion  that  the  action  would  lie  upon  the  declaration  as  framed; 
but  he  reserved  to  the  defendant  leave  to  move  to  enter  a  nonsoit 
if  the  Court  should  be  of  opinion  that  in  point  of  law  the  acti<m 
was  not  maintainable, — ^the  Court  to  have  power  to  draw  any 
inferences  of  fact,  and  to  amend  the  declaration,  if  necessary^ 
according  to  die  facts  proved. 

The  case  was  then  left  to  the  jury,  who  returned  a  verdict  for 
the  pU^wtiflTj  damages  50L 

Huddleshn,  Q.C^  in  Easter  Term  obtained  a  rule  nisL 


Waliok. 
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FoweUy  Q-O.y  and  /.  0.  Oriffits  (June  11),  ahewed  cause,  sab-        1807 
mitting  that  the  action  would  lie  upon  the  declaration  as  it  stood.       j^axb 

The  Court  called  on 

H,  James,  and  Jdf,  in  support  of  the  rule.  There  are  two  kinds 
of  action  for  loss  of  service,  yiz.  an  action  for  the  seduction  and 
consequent  loss  of  service  of  a  daughter,  and  an  action  for  enticing 
away  a  servant.  In  order  to  sustain  the  firsts  it  is  not  enough  that 
there  has  been  criminal  intercourse,  but  it  must  be  shewn  that  that 
intercourse  has  resulted  in  pregnancy  or  other  illness,  so  as  to  cause 
a  disability  in  the  daughter  to  perform  her  accustomed  duties: 
Eagier  v.  Qrimwood  (1);  Boyle  v.  Brandon  (2) ;  but  an  actual  con- 
tract of  service  need  not  be  proved.  It  is  not  suggested  that  there 
is  any  such  cause  of  action  here,  in  Sedgwick  on  Damages  (3),  it 
is  said  that,  **  although  the  defendant  be  guilty  of  the  seduction, 
but  the  jury  are  of  opinion  that  the  child  is  not  his,  the  plaintiff 
cannot  recover.  In  other  words,  without  some  damage  to  the  plain- 
tiff or  master,  occasioned  by  the  illness  of  the  female,  and  resulting 
from  the  ilHcit  intercourse,  the  plaintiff  is  without  relief."  And  for 
this  Eager  v.  Qrimwood  (1)  is  cited. 

[BoviLL,  C.  J.  Eaffer  v.  Grimwood  (1)  is  cited  in  Smith's  Leading 
Cases  (4)  with  evident  disapprobation.] 

No  precedent  is  to  be  found  without  the  allegation  per  quod 
servitium  amisit.  The  action  for  seduction  is  an  *  anomalous 
one. 

[WiLLES,  J.  Upon  the  first  point,  I  think  we  are  bound  by  the 
ease  of  EUffer  y.  Qrimwood,  (1)  The  question  is  whether  the 
action  may  not  be  maintained  for  enticing  the  girl  away  from  her 
father's  service.] 

To  sustain  an  action  for  enticing  away  a  servant,  it  is  necessary 
to  shew  a  valid  and  binding  contract  of  service,  which  has  been 
broken  through  the  procurement  of  the  defendant.  Actual  service 
is  not  enough.  Here,  there  was  no  contract,  express  or  implied, 
for  the  Iweach  of  which  the  &ther  could  have  sued  his  daughter. 
All  that  the  defendant  can  be  charged  with,  having  done  is, 
inciting  the  daughter* to  do  that  which  in  the  exerdse  of  her 
own  free  will  she  had  an  undoubted  right  to  do.      If  an  action 

(1)  1  Ezch.  61.  (3)  2nd  ed.  p.  543. 

(2)  13  M.  &  W,  738.  (4)  6th  ed.  vol  L  p.  260. 

3  D  2  2 
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1867       would  lie  for  thisy  it  would  equally  lie  for  inducing  a  daughter  to 

EvjQis      quit  her  fetther's  house  for  the  purpose  of  marrying  her.  (1)     In 

Waltqit.     ^^  ^'  J^^K'fi^  (2)  it  was  held  by  this  Court  that  no  action  will  lie 

for  enticing  away  an  apprentice,  unless  there  be  a  valid  contract  of 

apprenticeship ;  and  the  like  was  held  as  to  a  servant  by  the  Ciourt 

of  Queen's  Bench  in  Sykea  v.  Disoon.  (3) 

[BoviLLy  C.J.  At  the  end  of  Lord  Denman's  judgment  in  Sykes 
V.  DioBon  (3),  there  is  a  remark  which  seems  to  be  adverse  to  your 
view.  ^  Then,"  says  his  Lordship,  *'  it  was  argued,  on  the  authority 
of  Keane  v.  Boyeott  (4),  that  the  objection  "  (that  is,  to  the  validity 
of  the  contract^)  ^^  was  not  one  which  a  third  person  could  take : 
and  that  might  be  so  in  a  case  where  the  servant  was  de  facto  con- 
tinuing in  the  service ;  but  not  here,  where  he  had  quitted  his 
master,  and  taken  his  chance  in  hiring  himself  to  the  defendant." 
Here  the  daughter  was  de  facto  continuing  in  the  service  of  her 
father  when  the  defendant  seduced  her  therefrom.] 

All  the  authorities  were  referred  to  in  Lwnley  v.  Cfye  (5), 
and  amongst  them  Blaie  v.  La/nyon  (6) ;  but  in  none  of  them  was 
the  action  held  to  lie  in  the  absence  of  a  binding  contract  of 
service. 

[BoviLL,  C. J.  In  Jones  v.  Brown  (7)  it  was  ruled  by  Lord 
Eenyon  that  to  maintain  an  action  for  assaulting  the  plaintifTs 
infant  son,  per  quod  sendtium  amisit,  proof  of  his  living  under  his 
father's  roof  is  sufficient  evidence  of  service.  Is  there  any  case 
where  it  has  been  distinctly  laid  down  that  there  must  be  some^ 
thing  beyond  the  ordinary  contract  of  service  which  the  law  will 
imply  in  the  case  of  a  son  or  a  daughter  ?] 

Where  the  action  is  simply  for  enticing  away  from  the  service, 
the  relation  of  parent  and  child  is  not  to  be  taken  into  considera- 
tion. All  the  text-books  lay  it  down  generally  that  there  must  in 
such  a  case  be  a  binding  contract :  see  3  BL  Com.  142 ;  Smith's 
Master  and  Servant,  2nd  ed.  100 ;  Addison  on  Torts,  2nd  ed.  802. 
A  technical  objection  to  the  contract  has  been  held  to  be  fatal  on 
various  occasions. 

(1)  See  Fitz.  N.  B.  90  H.  (5)  2  E.  &  B.  2X6 ;  22  L.  J.  (Q.B.) 

(2)  6  C.  B.  (N.S.)  376.  4G3. 

(3)  9  Ad.  &  E.  693 ;  1  P.  &  D.  463.  (6)  6  T.  R.  221. 

(4)  2  H.  Bl.  511,  (7)  Peako,  283  (3td  ed.  306). 


VOL.  n.]  TRINITT  TERM,  XXX  VIOT,  619 

BoviLL,  C.  J.     The  rule  in  this  case  was  granted  principally  on       1867 
the  contention  of  the  defendant's  counsel  thai,  in  order  to  sustain       eyakb 
the  action,  it  was  necessary  to  shew  that  there  was  a  binding  con-     walton. 
tract  of  service  between  the  father  and  the  daughter.    And  for  this 
proposition  various  text-books  were  referred  to,  and  several  cases 
cited,  amongst  which  was  that  of  Sykes  v.  Dixon.  (1)    But,  when 
that  case  is  looked  at,  I  find  no  such  principle  involved  in  the 
decision.    Indeed,  in  each  of  the  cases,  from  the  form  of  the  decla- 
ration, it  became  necessary  to  prove  some  contract  for  service 
beyond  that  which  the  law  would  imply  from  the  relation  of  the 
parties.    No  authority  is  to  be  found  where  it  has  been  held  that  in 
an  action  for  enticing  away  the  plaintiff's  daughter  a  binding 
contract  of  service  must  be  alleged  and  proved.    £ut  there  are 
abundant  authorities  to  shew  the  contrary.  I  It  ia  said  that  the 
case  of  seduction  is  anomalous  in  this  respect.    There  is,  however, 
no  foundation  for  that  assertion.    In  the  case  of  an  action  for  the 
seduction  of  a  daughter,  no  proof  of  service  is  necessary  beyond 
the  services  implied  from  the  daughter's  living  in  her  father's  house 
as  a  member  of  his  fEimily.    So,  in  the  case  of  an  action  for  assault- 
ing the  plaintiff's  infant  son  or  daughter,  no  evidence  of  service  is 
necessary  beyond  that  which  the  law  will  imply  as  between  parent 
and  chUd.  In  Barber  v.  Dennis  (2)  the  widow  of  a  waterman,  who,  as 
was  said,  by  the  usage  of  Waterman's  HaU  may  take  an  apprentice, 
had  her  apprentice  taken  from  her  and  put  on  board  a  Queen's 
ship,  where  he  earned  two  tickets,  which  came  to  the  defendant's 
hands,  and  for  which  the  mistress  brought  trover.    It  was  agreed 
that  the  action  would  well  lie  if  the  apprentice  were  a  legal  appren- 
tice, for  his  possession  would  be  that  of  his  master,  and  whatever 
he  earns  shall  go  to  his  master ;  but  it  was  objected  that  the  com- 
pany of  watermen  is  a  voluntary  society,  and  that  being  free  of  it 
does  not  make  a  man  free  of  London,  so  that  the  custom  of  London 
for  persons  under  one  and  twenty  to  bind  themselves  apprentices 
does  not  extend  to  watermen ;  which  was  agreed  by  all.     Then  it 
was  said  that  the  supposed  apprentice  here  was  no  legal  apprentice 
if  the  indentures  be  not  enrolled  pursuant  to  the  5  Eliz.  c.  4,  and, 
if  he  were  not  a  legal  apprentice,  the  plaintiff  had  no  title.    But 

(1)  9  Ad.  &  E.  693 ;  1  P.  &  D.  463. 

(2)  6  Mod.  69;  1  Salk.  68. 
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1867  Holt»  GJv  said  he  would  understaad  him  an  apprentioe  or  seryaDt 
^YASB  ^3  factOy  and  that  would  suffice  against  them,  being  wrongdoers. 
wJnon.  -^"^^  ^^  ^^^  ^-^-  ^^  ^*»  ^^  ^  ^^  down  that,  ^if  a  man  ought  to 
have  toll  in  a  &ir  &c.y  and  his  servants  are  disturbed  in  gathering 
the  same,  he  shall  have  trespass  for  assault  of  his  servants,  and  for 
the  loss  of  their  seryiee/'  &a  To  this  is  appended  a  note  by  Lord 
Hale:  '^Trespass  for  beating  his  servants  per  quod  servitium 
amisit^  lie99  althoiigh  he  was  not  retained^  but  served  only  at  will: 
11  EL  4y  fa  2f  per  Hull,  accordant.  And  so,  if  A.  retains  R  to 
be  his  servant,  who  departs  into  another  oounty,  and  serves  C^ 
A.  before  any  request  or  seizure  cannot  beat  R ;  and,  if  he  does, 
C.  shall  have  trespass  against  him  (21  H.  6,  fo.  9),  and  recover 
damages,  having  regard  to  the  loss  of  service  (22  Ass.  76) ;  and 
the  retainer  is  traversable :  11  H.  6,  fo.  30."  These  authorities, 
and  the  principle  upon  which  the  action  for  assaulting  a  servant  is 
founded,  would  seem  to  shew  that  an  actual  binding  contract  is  not 
necessary.  There  is  no  allegation  in  this  declaration  of  a  hiring 
for  any  definite  tima  All  that  is  alleged  is,  that  the  girl  was  the 
daughter  and  servant  of  the  plaintiff.  It  cannot  be  doubted  that  the 
jury  would  infer  from  the  facts  that  the  relation  of  master  and  ser- 
vant did  exist,  without  any  evidence  of  a  contract  for  a  d  efinite  time ; 
and,  if  we  are  to  draw  inferences  from  the  facts,  I  should  come  to 
the  same  conclusion.  Then,  was  that  relation  put  an  end  to  ?  The 
service,  no  doubt,  was  one  which  would  be  determinable  at  the  will 
of  either  party,  as  is  said  by  Bramwell,  B.,  in  Thompson  v.  .Boss.  (1) 
That  this  kind  of  service  is  sufficient,  I  should  gather  from  the 
language  used  by  this  Court  in  Hardey  v.  Oammings  (2),  and 
particularly  from  the  judgment  of  Maule,  J.  That  was  an  action 
for  seducing  workmen  from  the  service  of  the  plaintiff,  a  glass  and 
alkali  manufacturer,  and  harbouring  them  after  notice.  It  appeared 
that  one  Pike  was  in  the  service  of  the  plaintiff,  and  the  defendant 
induced  him  to  leave.  In  giving  judgment,  Maule,  J.,  says :  '^  The 
objection  urged  on  the  part  of  the  defendant  is,  that  the  agreement 
entered  into  by  Pike  with  the  plaintiff  was  one  that  gave  the  latter 
no  right  to  compel  Pike  to  serve  him,  inasmuch  as  it  was  void 
either  for  want  of  mutuality  or  because  it  was  a  contract  to  an  un- 
reasonable extent  operating  in  restraint  of  trade.  On  the  other 
^    (1)  5  H.  &  N.  16,  18  ;  29  L.  J.  (Ex.)  1.  (2)  5  C.  B.  247. 
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aide,  it  was  insistedy  upaa  the  authority  of  Keane  v.  BoyeoU  (1),  4807 
that  it  is  quite  immaterial^  for  the  purposes  of  this  action,  whether  Eyahb 
the  agreement  was  void  or  not ;  for,  that  it  is  not  competent  to  the  wa^ov. 
defendants,  who  are  wrongdoers,  to  take  advantage  of  its  invalidity. 
In  answer  to  this,  the  case  of  8y1ee$  v.  DioDon  (2)  was  cited  on  the 
part  of  the  defendant^  where  it  is  said  to  have  been  decided  by  the 
Court  of  Queen's  Bench  that  such  an  oljection  may  be  set  up  by  a 
third  person  not  a  party  to  the  agreement  It  is  unnecessary  to 
say  whether  that  case  may  not  be  distinguished  from  the  present^ — 
there  being  no  subsisting  service  that  was  interrupted  by  the  act  of 
the  defendant, — ^because  I  am  of  opinion  that  in  this  case  there  was 
a  contract  between  Hartley  and  Pike  which  was  perfectly  vaUd, 
notwithstanding  the  objections  that  have  been  urged."  Whether 
or  not  there  was  a  subsisting  service  seems  to  be  the  test  I  think 
the  jury  properly  assumed  that  there  was  a  subsisting  service  here. 
It  is  said  that  the  girl's  services  were  not  lost  to  the  plaintiff  by 
reason  of  the  defendant's  having  enticed  her  away ;  for  that,  inas- 
much as  she  afterwards  returned  to  her  father's  house,  the  relation 
of  master  and  servant  was  not  put  an  end  to  by  any  act  of  the 
defendant's.  I  think,  however,  there  was  a  sujQScient  interruption 
of  the  service  to  entitle  the  plaintiff  to  maintain  the  action,  and 
that  the  rule  to  enter  a  nonsuit,  should  be  discharged. 

WiLLES,  J.  I  am  of  the  same  opinion.  I  cannot  look  at  it  as 
an  anomaly  to  hold  that  the  daughter  was  the  servant  of  her  father 
at  the  time  the  defendant  by  his  enticement  induced  her  to  for- 
bear &om  rendering  to  her  father  the  services  which  were  due  to 
him  from  her.  There  is  a  series  of  cases  in  the  books,  of  which 
that  in  the  Year  Book  of  11  H.  4,  fo.  2,  is  probably  the  first,  to 
shew  that  this  action  is  maintainable.  That  case  was  followed  by 
a  very  remarkable  one  of  M.  22  H.  6,  fo.  30,  in  which  that  doctrine 
is  fully  recognised,  and  where  service  at  will  and  service  upon 
a  retainer  are  put  upon  the  same  footing  with  regard  to  any  com- 
plaint of  being  wrongfully  deprived  of  their  fruits,  and  it  is  pointed 
out  that  the  writ  at  common  law  ran,  ^'  quare  un  tiel  servientem 
meum  in  servitio  meo  existentem  cepit  et  abduzit,"  without 
alleging  any  contract  or  retainer.    That  runs  so  completely  with 

(1)  2  H.  Bl.  511.  (2)  9  Ad.  &  E.  693 ;  1  P.  &  D.  463. 
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1887        the  earlier  case,  and  also  with  the  doctrine  of  Lord  Denman  in 
J^JM  ~~  Sjfheg  v.  Dixon  (1),  and  of  Maole,  J.,  in  HafSeg  y.  OwnmingM  (2), 
Wii^nni.     ^^^  ^^  ^^  ^'^  observationg  of  BramweUy  R,  in  ThomfKm  t. 
Bo9»  (3),  that  I  feel  no  difficulty  in  holding  that,  npofn  antfaoiitj, 
as  well  as  in  good  sense,  the  fieKther  of  a  family,  in  respect  of  sodi 
serykse  as  his  daughter  renders  him  from  her  sense  of  doty  ani 
filial  gratitade,  stands  in  the  same  position  as  an  ordinary  master. 
If  she  is  in  his  senrioe,  whether  de  son  bon  gre  or  snr  retainer,  he 
is  eqnally  entitled  to  her  services,  and  to  maintain   an  action 
against  one  who  entices  her  away.  Aasaming  that  the  service  was  at 
the  will  of  both  parties,  like  a  tenancy  at  will,  the  relatum  must 
be  pnt  an  end  to  in  some  way  before  the  rights  of  the  master  nnder 
it  can  be  lost    As  a  qnestion  of  &ct,  was  the  daughter  in  the  so*- 
vice  of  her  fiither  at  the  time  the  canse  of  action  arose  ?    Was  the 
rektion  of  master  and  servant  pnt  an  end  to  by  her  quitting  h^ 
&ther^s  house  by  means  cS  the  fedse  pretence  to  which  the  defen- 
dant induced  her  to  resort?    There  was  no  ptoof  that  she  quitted 
without  any  intention  to  return  to  her  home.     What  pretenoe, 
then,  was  there  for  assuming  that  the  service  at  will  was  put  an 
end  to?    To  use  the  language  of  Newton,  J.,  in  the  case  in 
22  H.  6,  fa  30,  it  is  no  more  than  if  a  servant  should  absent 
herself  for  the  purpose  of  going  to  church  on  the  Sabbath  day. 
.   Then,  was  the  defendant  guilty  of  any  wrong  in  keeping  her  away 
from  the  plaintiff's  service?    I  apprehend  that,  where  the  relation 
of  master  and  servant  exists,  any  fraud  whereby  the  servant  tt 
induced  to  absent  herself  affords  a  ground  of  action.    Somewhat 
the  same  sort  of  question  arose  in  Winsmore  v.  Qr&enbank  (4), 
where,  in  an  action  on  the  case  for  inducing  the  plaintiff's  wife  to 
continue  absent,  it  was  held  to  be  sufficient  to  state  that  ''the 
defendant  unlawfully  and  unjustly  peisuaded,  procured,  and  enticed 
the  wife  to  continue  absent,  &c.,  by  means  of  which  persuasioii, 
Ac,  she  did  continue  absent,  &c.,  whereby  the  plaintiff  lost  the 
comfort  and  society  of  his  wife,  &c.,"  without  setting  forth  the 
means  used  by  the  defendant,  or  allying  that  any  adultery  had 
been  committed.     There  is  really  no  difficulty  when  once  the 
relation  of  master  and  servant  at  the  time  of  the  acts  complained 

(1)  9  Ad.  &  E.  693,  699;  1  P.  &  D.  463.  (3)  5  H.  &  N.  at  ^  18. 

(2)  5  C.  R  247.  (4)  Wfllo,  677. 
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of  is  established.  It  was  said  that  inasmuch  as  none  of  the  usual  iser 
consequences,  such  as  sickness  or  the  birth  of  a  child,  resulted  evahb 
from  the  defendant's  acts,  no  action  is  maintainable  for  the  mere  ^^^^f 
improper  intercourse.  Be  it  so,  as  there  is  an  authority  in  favour 
of  that  position  (1) ;  but  that  only  removes  the  charge  of  debauch- 
ing the  plaintiff's  daughter  out  of  the  way.  It  does  seem  to  me 
to  be  an  extraordinary  thing,  and  to  reduce  the  argument  to  an 
absurdity,  to  say  that  the  plaintiff  would  have  had  a  suf&cient 
cause  of  action  again^  the  defendant  if  the  daughter  had  proved 
with  child  by  him  anaVhad  gone  back  to  her  father's  house  and 
been  confined  there,  and  t^t  the  fact  of  the  father  having  through 
his  fraud  been  deprived  of  his  daughter's  services  during  the  nine 
days'  concubinage  affords  no  ground  of  action.  The  conclusion  I 
arrive  at  is,  that  it  was  a  question  for  the  jury  whether  at  the  time 
the  daughter  left  her  father's  house  there  was  an  existing  service 
de  £Etcto,  and  whether  by  the  defendant's  means  and  procurement 
that  service  was  denied  to  the  plaintiff.  If  both  those  questions 
were  found  against  the  defendant,  the  plaintiff  was  clearly  entitled 
to  the  verdict  I  think  there  was  abundant  evidence  to  support 
the  finding,  and  that  the  rule  must  be  discharged. 

MoNTAOUE  Smith,  J.  I  am  of  the  same  opinion.  I  think  the 
evidence  sustains  the  declaration  in  its  present  form.  It  was  con- 
tended that,  although  the  relation  of  parent  and  child  does  create 
the  relation  of  master  and  servant  in  the  ordinary  case  of  an  action 
for  seduction,  no  such  relation  is  created  in  a  case  of  this  sort. 
The  contrary,  however,  is  to  be  collected  from  Jones  v.  Brown  (2) 
and  HaU  v.  Hollander.  (3)  Then  Jt  is  said  that,  to  maintain  the 
action  for  enticing  away  the  plaintiff's  servant,  the  right  to  a 
ehUd's  services  which  the  law  implies  where  she  is  a  member  of 
the  father's  family,  will  not  suffice,  but  that  there  must  be  proof  of 
some  binding  contract  of  service.  It  appears  to  me,  however, 
that  there  is  abundant  authority  for  holding  that  there  was  an 
existing  relation  of  master  and  servant  here,  by  interfering  with 
which  the  defendant  was  guilty  of  an  actionable  wrong.  But  for 
the  defendant,  the  service  would  have  remained  uninterrupted.    It 

(1)  Eag&r  v.  Grimtoood,  1  Ex.  61.  (2)  Pcake,  233,  3rd  ed.  306. 

(3)  4  B.  &  C.  660. 
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1867  does  not  appear  that  the  girl  had  any  intention  of  qtiitting  her 
Bvxtia  lather's  roof,  until  induced  by  the  defendant  to  do  so.  It  may  be 
^  ^  that  no  action  will  lie  against  a  man  for  inducing  another's -senrant 
to  come  into  his  service  at  the  expiration  of  the  existing  seryioe. 
At  first  I  was  inclined  to  think  that,  as  the  service  was  determin- 
able at  the  will  of  the  daughter,  when  she  willingly  quitted  her 
fiEither^s  house  the  service  was  at  an  end.  But  the  facts  shew  that 
fshe  was  incited  by  the  defendant  to  leave  her  home,  and  was 
taken  out  of  a  continuing  service.  Such  an  action  was  held  to  be 
maintainable  in  a  case  of  Speiffht  v.  Olweira  (l)y  the  &ctB  of  which 
are  like  those  here,  except  that  there  the  girl  was  seduced  after 
she  had  left  her  father's  house  and  service,  and  entered  into  the 
service  of  the  defendant.  Lord  Tenterden,  in  summing  up,  said; 
<^  During  the  time  that  she  was  in  her  father's  house,  she  was  in  his 
service.  Was  there  an  end  put  to  that  service  ?  It  is  alleged  bj 
the  defendant  that  there  was,  because  he  himself  hired  her  for  the 
purpose  of  keeping  his  own  house,  at  the  rate  of  7$.  per  week 
But,  if  he  did  not  in  reality  hire  her  with  that  intention,  but  with 
the  wicked  view  of  seducing  her,  then  I  am  of  opinion  that  the 
relation  of  master  and  servant  was  never  contracted  between  them." 
It  seems  to  me  that  the  facts  proved  here  shew  that  the  girl  did 
not  intend  to  leave  her  father's  service  until  she  was  induced  to  do 
so  by  the  defendant.  Under  these  circumstances,  I  think  the 
action  is  maintainable  without  any  amendment. 

My  Brother  Keating,  who  has  been  obliged  to  go  away,  desired 
me  to  say  that  he  entirely  concurs  in  this  judgment. 

Rule  discharged. 

Attorneys  for  plaintiff:  FearoUy  Claban,  &  Fearon^  for  Hawk^ 
Birmingham. 
Attorneys  for  defendant :  Bird  &  Moore. 
(1)  2  Stark.  493. 
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BAGUELEY  and  Another  v.  HAWLEY.  1867 

Sale  of  OoocU-^Warranty  ^  TiUe^Undertaking  to  Deliver,  or  that  the  Buyer         J^^- 
should  he  permitted  to  carry  away  the  Thing  sold — Evidence, 

A  boiler  set  in  brickwork,  and  capable,  if  taken  to  pieces,  of  being  removed 
without  injury  to  the  piemiaeSj  had  been  seized  and  sold  under  a  distress  for  a 
poor-rate  due  from  the  occupier,  and  bought  at  a  public  auction  by  the  defendant^ 
and  resold  by  him  to  the  plaintiffs  at  an  advanced  price,  with  notice  of  the  cir- 
cumstances under  which  the  defendant  had  bought  it,  the  plaintiffs  to  remove  it 
at  their  own  expense.  The  mortgagees  of  the  premises  upon  which  the  holler 
stood  having  prevented  the  plaintiffs  from  canying  it  away,  the  plaintifiis  brought 
an  action  against  the  defendant,  relying  upon  an  alleged  implied  warranty  that  he 
had  good  title  to  the  boiler,  and  that  they  should  be  permitted  to  remove  it : — 

Heldf  by  Bovill,  G.J.,  and  Montague  Smith,  J.  (dissentiente,  Willes,  J.),  that 
there  was  no  evidence  to  justify  the  jury  in  finding  a  warranty  as  alleged. 

The  declaration  contained  counts  in  trover  and  detinne  for  a 
boiler,  and  a  special  count  for  not  delivering  the  boiler  according 
to  contract,  and  also  a  count  for  money  had  and  received. 

Pleaef,  amongst  others,  not  guilty,  not  possessed,  and  never 
indebted. 

The  cause  was  tried  before  Blackburn,  J.,  at  the  last  winter 
assize  at  Manchester.  The  facts  were  as  follows : — The  tenants  of 
a  colliery  in  Staffordshire  having  omitted  to  pay  a  poor-rate,  a 
distress  was  made,  under  which  the  boiler  in  question,  amongst 
other  things,  had  been  seized.  The  boiler  was  set  in  brickwork  in 
the  usual  way,  and  was  capable  of  being  removed  without  injury 
to  the  premises;  but  it  was  too  large  to  be  taken  away  whole 
without  taking  down  part  of  the  outer  wall  of  the  boiler-house. 
The  goods  distrained  were  sold  by  public  auction.  The  boiler  was 
purchased  at  the  sale  by  the  defendant,  and  he  afterwards  agreed 
to  sell  it  to  the  plaintiffs  at  an  advanced  price  as  it  stood.  The 
plaintiffs  were  informed  when  they  purchased  the  boiler  that  it  had 
been  sold  under  a  distress  for  poor-rate,  went  to  the  premises  to  look 
at  it,  and  were  introduced  by  the  defendant  tp  the  auctioneer 
(Butler).  The  price  having  been  paid,  the  plaintiffs  asked  what  time 
would  be  allowed  for  taking  it  away.  The  defendant  answered,  seven 
days ;  but  Butler,  the  auctioneer,  observed  that,  as  the  money  was 
paid,  he  did  not  see  that  a  few  days  more  would  make  much  dif- 
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1867  ference ;  and  ultimately  it  was  arranged  that  the  plaintiffs  shonld 
Baqukley"^  haye  fourteen  days  for  the  removal.  When  the  plaintiflfe  went  to 
Hawlet.  ^^  premises  for  the  purpose  of  taking  away  the  boiler,  they  found 
it  at  work ;  and  some  persons  who  claimed  to  be  mortgagees  of  the 
colliery  refused  to  allow  it  to  be  removed,  objecting  that  it  had 
been  illegally  distrained ;  and  their  attorney  afterwards  wrote  to  the 
plaintiffs  threatening  an  action  if  they  attempted  to  take  it.  The 
plaintiffs  thereupon  brought  this  action. 

On  the  part  of  the  defendant  it  was  contended,  upon  the  autho- 
rity of  Morley  v.  Attenhorough  (1),  that  there  was  no  warranty  that 
he  had  a  good  title  to  the  boiler,  and  that  the  plaintiffs  should  be 
permitted  to  remove  it ;  but  that  he  merely  contracted  to  sell  to 
the  plaintiffs  such  title  as  he  himself  had.  For  the  plaintiflfk,  on 
the  other  hand,  it  was  insisted,  mainly  upon  the  authority  of  EichdU 
V.  Bannister  (2),  that  a  warranty  of  title,  and  that  the  plaintiffs 
should  be  allowed  to  remove  the  boiler,  was  to  be  inferred  from  the 
circumstances  under  which  the  sale  took  place. 

The  learned  judge,  assuming  that  the  boiler  had  been  properly 
distrained,  left  it  to  the  jury  to  say  whether  there  was  any  war- 
ranty or  engagement  on  the  part  of  the  defendant  that  he  had  a 
good  title  to  the  thing  which  he  sold,  and  that  the  buyers  should 
be  permitted  to  take  it  away. 

The  jury  found  that  the  sale  was  absolute  and  unconditional, 
and  that  there  was  an  imderstanding  that  the  plaintiffs  were  to 
have  effectual  possession  of  the  boiler;  and  they  returned  a  verdict 
for  the  plaintiffs.  Leave  was  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him  or  a  nonsuit. 

HdOcer^  in  Hilary  Term  last,  obtained  a  rule  nisi  accordingly,  on 
the  ground  that  there  was  no  evidence  from  which  the  jury  could 
reasonably  infer  a  warranty  such  as  was  relied  on  by  the  plaintifis. 

TempUy  Q.C.,  and  Orompion  (Feb.  4),  shewed  cause.  The  ques- 
tion was  properly  left  to  the  jury,  and  their  verdict  was  warranted 
by  the  evidence.  If  the  defendant  sold  the  boiler  with  an  engage- 
ment to  deliver,  or  that  the  buyers  shonld  be  permitted  to  take 
peaceable  possession  of  it^  whether  they  were  prevented  from  doing 

(1)  3  Ex.  500.  (2)  17  C.  B.  (N.S.)  708 ;  34  L.  J.  (O.P.)  105. 
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so  by  persons  having  a  right  to  obstnict  them  or  not  will  not  affect        ise? 

the  question.    There  was  abondant  evidence  of  an  implied  under-     Bagueley 

taking  by  the  defendant  that  the  boiler  should  be  at  the  plaintiffii'     hawlet. 

disposal  at  any  time  within  the  fourteen  days.    It  is  no  answer  to 

say  that  the  plaintiffs  were  informed  of  the  circumstances  under 

which  it  had  been  seized  and  sold.  They  were  justified  in  assuming 

that  the  seizure  and  sale  were  lawful     The  whole  transaction 

shews  such  an  assertion  of  dominion  on  the  part  of  the  defendant 

as  to  warrant  the  conclusion  at  which  the  jury  arrived. 

Holker,  in  support  of  the  rule.    The  plaintiffs,  when  they  bought 

the  boiler,  were  informed  of  the  circumstances  under  which  it  came 

to  the  defendant.    There  was  therefore  no  warranty  of  title  either 

express  or  implied;  and  the  case  falls  within  the  principle  of  Chap^ 

man  v.  Spiller  (1)  and  Marley  v.  Attenborouffh.  (2)     A  distress  for 

a  poor-rate  is  analogous  to  a  seizure  under  a  fi.  fa. :  Hutehins  v. 

Chambers  (3) ;  per  Bayley,  J.,  in  Place  v.  Foffff.  (4)    The  property  in 

the  boiler,  therefore,  clearly  passed  under  the  sale  by  Butler,  and  the 

plaintiffs,  in  whom  it  vested  by  the  sale  by  the  defendant,  were  the 

only  persons  who  could  have  maintained  trover  or  detinue  for  it 

It  must  not  be  forgotten  that  one  of  the  terms  of  the  bargain  was, 

that  the  plaintiffs  were  to  carry  away  the  boiler  at  their  own 

expense.    Is  the  defendant  to  be  held  responsible  for  the  wrongful 

act  of  a  stranger  ? 

Cur.  adv.  wiU. 

BoYiLL,  C.J.  This  was  an  action  brought  to  recover  back  the 
price  of  a  boiler  paid  by  the  plaiatiffs  to  the  defendant  The 
boiler  was  bedded  in  brickwork,  and  was  so  large  that  it  could  not 
be  got  out  of  the  building  whole  without  taking  down  part  of  the 
wall  and  injuring  the  building ;  but  it  could  be  removed  by  taking 
it  to  piecea 

The  boiler  had  been  seized  and  sold  under  a  distress  for  poor- 
rate,  and  upon  the  facts  we  must  take  it  that  the  defendant  pur- 
chased  it  at  the  sale,  and  afterwards  sold  it  to  the  plaintifib  at  an 
advanced  price.  The  plaintiffs  at  the  time  of  the  purchase  were 
informed  that  the  boiler  had  been  bought  at  the  sale  and  that  one 

(1)  14  Q.  B.  621.  (3)  1  Burr.  679. 

(2)  3  Ex.  500.  (4)  4  M.  &  R.  277. 


628  OOUBT  OF  (X)MMON  PLEAS.  [L.B. 

1867  Butler  was  the  auctioneer ;  and  they  went  over  to  see  the  boiler. 
RAafT»f.«v  The  plaintiffs  asked  the  defendant  what  time  was  allowed  to  take 
Bawlet.  ^^  ft^^y*  <^d  ^3  replied^  about  seven  days.  The  defendant  and 
Butler  (the  auctioneer)  haying  consulted,  they  gave  the  plain- 
tiSa  fourteen  days  to  remoye  the  boiler;  the  auctioneer  sayii^ 
that^  as  long  as  it  was  paid  for,  he  could  not  see  that  it  made  much 
difference.  The  money  was  paid  by  the  plaintifiis  to  the  defendant ; 
a  receipt  was  giyen  by  the  defendant  for  the  price ;  and  the  plain- 
tiffs had  been  prevented  removing  the  boiler. 

Under  these  circumstances,  the  question  arises,  whether  there 
was  any  evidence  which  ought  to  have  been  left  to  the  jury,  that 
there  was  a  warranty  or  engagement  by  the  defendant  that  he  had 
a  good  title  to  the  boiler,  and  that  it  should  be  delivered  to  the 
plaintiffs,  or,  rather,  that  they  should  ^be  permitted  to  remove  it : 
and  this  question  was  reserved  at  the  trial.  The  defendant  con- 
tended, mainly  upon  the  authority  of  Morley  v.  Attenborouffh  (1\ 
that  there  was  no  such  warranty  or  engagement  on  his  part; 
whilst  the  plaintiffs  contended  that  there  were  circumstances  &om 
which  such  a  contract  by  the  defendant  might  be  inferred,  and  they 
relied  principally  upon  the  case  of  Eicholz  v.  Bannister.  (2)  Both 
parties  were  aware  that  the  boiler  had  been  sold  under  a  distress 
for  poor-rates,  and  both  went  to  see  it,  with  a  view  to  its  removal 
I  consider  the  general  rule  to  be,  that,  upon  the  sale  of  goods, 
there  is  no  warranty  of  title  implied  by  law ;  and  I  do  not  find  any 
evidence  or  proof  of  any  circumstances  to  take  this  case  out  of  the 
ordinary  rule,  or  upon  whick  a  jury  could  properly  find  that  the 
defendant  entered  into  any  warranty  of  title,  or  any  contract  that 
the  boiler  should  be  delivered  or  allowed  to  be  removed.  In  my 
opinion,  therefore,  the  defendant  is  entitled  to  our  judgment ;  and 
I  think  the  rule  to  enter  a  nonsuit  should  be  made  absolute. 

WiLLES,  J.  We  took  time  to  consider  in  this  case  whether 
upon  the  feasts  disclosed  in  the  report  of  the  learned  judge  who 
tried  the  cause  there  was  any  warranty  or  engagement  on  the  part 
of  the  defendant  that  he  had  a  good  title  to  the  thing  which  he 
sold,  and  that  the  buyers  should  be  permitted  to  take  it  away. 
The  jury  found  that  there  was  such  a  warranty ;  and  the  learned 
(1)  8  Ex,  COO.  (2)  17  0.  R  (N.S.)  708 ;  34  L.  J.  (C.P.)  105. 
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jadge  has  expressed  no  dissatisfaction  with  their  finding.    I  think        1867 
there  were  cireumstanoes  from  which  the  jury  might  have  inferred     Baguelbt 
a  contract  on  the  defendant's  part  to  give  the  plaintiffs  effectual     Ha^Iuet. 
possession  of  the  boiler.    They  found  that  there  was  such  a  war- 
ranty as  the  plaintifiGs  contended  for,  and  that  the  thing  which  the 
defendant  sold  was  a  boiler^  and  not  a  lawsuit.   I  cannot  but  doubt 
the  correctness  of  the  conclusion  I  have  arrived  at,  because  it 
differs  £rom  that  to  which  the  rest  of  the  Court  have  come.    But  I 
am  bound  to  express  the  opinion  which  I  have  formed.    I  think 
the  rule  ought  to  be  discharged. 

Montague  Smith,  J.  There  was  in  this  case, — the  fiftcts  of 
which  have  been  fully  stated  by  my  Lord, — an  immediate  resale  of 
the  boiler  by  the  defendant  to  the  plaintiffs  before  it  had  been 
remoTcd,  and  with  a  full  communication  of  the  circumstances 
under  which  it  had  been  just  before  purchased  by  the  defendant  at 
the  auction.  I  think  the  intention  of  the  parties  to  the  contract 
was,  that  the  plaintiffs  should  haye  such  title  only  to  the  boiler, 
and  such  right  only  to  take  possession  of  it,  as  the  defendant  had 
himself  bought ;  and  that  there  is  no  eyidence  upon  which  the  jury 
could  properly  find  either  a  warranty  of  title  or  an  undertaking 
to  give  possession.  The  case  is  not  unlike,  in  substance,  that  of 
Chapman  v.  /filler.  (1) 

The  rule  to  enter  the  verdict  for  the  defendant  (or  a  nonsuit) 
ought  therefore,  in  my  opinion,  to  be  made  absolute. 

BvJe  dbsclutefor  a  nonsuii. 

Attorney  for  plaintiffs :   E.  K.  Banddl,  for  Odbbett  &^  Wheeler, 
Manchester. 

Attorneys  for  defendant:  Bickards  &  Walker,  far  Blakiston  dt 
Everett,  HatUey. 

(1)  14  Q.  B.  621. 
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1867  ALLEN  v.  THE  DUKE  OP  HAMILTON. 

^^^  ^- Witness^Suhpcma  out  of  the  Jurudidum,  under  17  &  18  Vict,  c  34. 

A  rule  for  a  subpoeca  to  bring  up  a  witness  from  Scotland,  under  the  17  &  18 
Vict.  c.  34,  will  not  be  granted  unless  the  affidavit  disclose  facts  to  shew  that  the 
attendance  of  the  proposed  witness  is  reasonably  necessaiy. 

GUmore  Evans  moved,  on  behalf  of  the  defendant,  for  leare  to 
issae  a  subpoena,  pursuant  to  the  17  &  18  Yict.  c.  34,  for  the  pur- 
pose of  procuring  the  attendance  of  a  witness  residing  in  Scotland. 

[WiLLES,  J.  Does  the  affidavit  shew  what  the  witness  is  to 
prove  ?  If  he  is  merely  to  prove  the  handwriting  of  a  party,  or 
other  like  matter  which  may  be  proved  by  a  witness  residing 
within  the  jurisdiction,  the  rule  ought  not  to  go.] 

The  affidavit  does  not  distinctly  shew  what  the  witness  is  ex- 
pected to  prove ;  but  it  is  sworn  that  the  application  is  made 
under  the  advice  of  counsel. 

BoYiLL,  C.J.    The  Court  must  be  satisfied  that  there  is  some 

reasonable  ground  for  bringing  a  witness  up  from  Scotland  before 

they  will  exercise  the  discretion  given  to  them  by  the  statute. 

Let  the  affidavit  be  amended  in  this  respect,  and  the  motion  be 

renewed. 

Bule  refused. 

Attorneys  for  defendant :  Oregoryy  BmvcUffes^  &  Baaole. 


June  14.       SMITH  v.  THE  LONDON  AND  ST.  KATHARINE'S  DOCK  COMPANY. 

Practice — Special  Jury. 

A  judge  at  Chambers  having  refused  to  graut  a  special  juiy  at  the  iostanoe  of 
the  defendants,  though  there  had  been  no  laches  on  tiieir  part, — the  Court,  in  the 
absence  of  special  grounds  for  so  doing,  declined  to  interfere  with  his  discretion. 

This  was  an  action  to  recover  damages  for  an  injory  sustained 
by  the  plaintiff  through  the  negligence  of  the  defendants'  servants. 
The  declaration  was  delivered  on  the  28th  of  May,  the  pleas  on 
the  10th  of  June,  and  issue  was  joined  on  the  11th.    On  the  12th 


Ck)lfFANT. 
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the  ordinary  rule  for  a  special  jury  was  signed  on  behalf  of  the  de-        1867 
fendants:  but^  inasmuch  as  the  notice  of  trial  did  not  leave* the      smith 
six  days  required  by  the  practice  of  the  Court,  it  was  necessary  j^  lokdoh 
to  obtain  a  judge's  order.     Application  was  thereupon  made  to     ^^  St. 
Keating,  J.,  at  Chambers,  but  he  dismissed  the  stmimons.  Dock 

J.  P.  Mwphy  moved  for  a  rule  that  the  cause  might  be  tried 
by  a  special  jury.  The  only  ground  suggested  for  the  application 
was  that  the  invariable  practice  of  the  defendants  was  to  have  a 
special  jury  in  every  case  in  which  they  were  interested. 

BoviLL,  C. J.  My  Brother  Keating  having  heard  the  matter 
and  exercised  his  discretion  upon  it,  I  do  not  think  we  ought  to 
interfere.  The  delay  occasioned  by  a  special  jury  being  summoned 
would  materially  prejudice  the  plaintiff,  who  probably  has  all  his 
witnesses  now  ready. 

Montague  Smith,  J.,  concurred. 

BuUrefiMed. 


SKELTON  V.  LONDON  AND  NORTH  WESTERN  RAILWAY  JtwieS. 

COMPANY. 
EaUtoay^Coniribviory  Negligenc^^St^-impMed  BtUy, 

A  ndlway,  oonaisting  of  several  lines,  crossed  a  public  footpath  on  a  level  at  a 
point  near  a  station,  but  the  footpath  was  not  in  other  respects  dangerous.  On 
each  side  of  the  railway  was  a  good  and  sufficient  swing  gate,  as  required  by  the 
8  &  9  Vict.  c.  20,  8.  61.  The  railway  company,  by  way  of  extra  precaution, 
usually,  but  not  invariably,  fieistened  the  gates  when  a  train  was  approaching.  S., 
wishing  to  cross  the  railway,  found  the  gate  unfastened,  and  a  coal  train  standing 
immediately  in  front  of  it.  He  waited  until  the  coal  train  had  moved  off,  and 
then,  without  looking  up  or  down  the  line,  commenced  crossing  the  railway,  and 
was  killed  by  a  passing  train.  If  he  had  looked  up  the  line  he  would  have  seen 
the  train  coming  in  time  to  stop  and  avoid  the  accident.  In  an  action  against  the 
company  by  S.'s  administratrix  under  Lord  Campbell's  Act : — 

Hdd^  that  S.  contributed  to  the  accident  by  his  negligence,  and  that  the  com- 
pany, therefore,  were  not  liable. 

Hdd  (by  Willes,  J.),  that  the  mere  failure  to  perform  a  self-imposed  duty  is 
not  actionable  negligence ;  that  the  omission  to  fasten  the  gate  did  not  amount  to 
an  invitation  to  S.  to  come  on  the  line ;  and  that,  therefore,  even  if  S.  was  not  guilty 
of  contributory  negligence,  the  company  were  not  liable. 

Declaration,  that  the  defendants  were  posBeased  of  a  certain  line 
of  railway  which  crossed  a  public  footway  on  a  level,  and  of  certain 
Vol.  U.  3  £  2 
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1867        gates  across  the  footway  on  each  side  of  the  railway,  wliich  gates 

Bkkltok     the  'defendants  usually  kept  closed  and  fastened  when  trains  on  the 

LojIdon     railway  were  approaching.     Yet  the  defendants  so  n^ligently 

iotNorih   managed  the  railway  and  gates^  and  so  negligently  allowed  the 

Bailwat  Go.  gates  to  be  unfiEustened  when  a  train  was  approaching  and  passing 

the  footway,  and  so  negligently  managed  a  train  on  the  railway, 

that  William  Skelton,  whilst  lawfully  on  the  footway,  was  run  oyer 

and  injured,  and  by  reason  of  his  wounds  he  afterwards,  and  within 

twelve  calendar  months  before  the  commencement  of  the  action, 

died.   Conclusion  for  damages  for  the  benefit  of  the  plaintiff  as  his 

wife  and  administratrix,  and  of  his  children. 

Plea,  not  guilty. 

The  case  was  tried  before  Blackburn,  J.,  at  the  Gloucester 
Spring  Assizes,  when  the  following  facts  were  proved : — 

The  defendants'  line  crossed  on  a  level  near  the  Walsall  Station, 
at  a  point  where  there  are  several  lines  of  rails,  a  ^public  foot^ 
way,  and  the  defendants  had  placed  swing  gates  on  each  side  of  the 
railway  across  the  footpath,  in  compliance  with  the  8  &  9  Vict 
c.  20,  s.  61.  Each  of  these  gates  could  be  fastened  by  a  ring 
attached  to  the  gate  post,  and  it  was  the  duty  of  a  signal  man,  who 
was  stationed  near,  to  let  down  the  ring  by  means  of  a  lever,  and 
so  fasten  the  gate  whenever  a  train  was  approaching.  It  was  proved 
that  the  gate  was  usually  thus  fastened  when  there  was  danger 
from  the  trains,  but  there  was  no  proof  that  it  was  invariably  so. 
Near  the  gate  there  was  a  notice,  "  Beware  of  the  Trains."  On  the 
morning  of  the  accident  in  question  William  Skelton  was  passing 
along  the  footway;  he  found  the  gate  not  fastened,  but  whether 
through  the  neglect  of  the  signal  man,  or  from  the  ring  fafling  to 
catch  the  gate,  was  not  shewn.  There  was  a  coal  train,  however, 
immediately  in  front  of  the  gate,  and  Skelton  waited  till  that  had 
moved  off,  and  then  crossed  the  rails  without  looking  up  or  down 
the  line.  From  the  gate  it  was  only  possible  to  see  about  twenty 
yards  along  the  railway,  but  on  reaching  the  first  line  of  rails  the 
view  was  dear  for  three  hundred  yards.  Skelton  was  called  tO| 
but,  being  deaf,  took  no  notice,*  and  he  was  run  over  and  killed 
by  a  train  passing  on  one  of  the  further  lines  of  rails.  If  he  had 
looked  up  the  line  on  going  on  the  railway  he  would  have  seen  the 
tEain  in  time  to  have  stopped  before  the  accident  occuned. 


VOL.  n.]  TBINITT  TEEM,  XXX  TIOT,  633 

The  learned  Judge  directed  a  nonsait,  but  he  asked  the  jury       1867 
whether  the  conduct  of  the  defendants  in  usually  fastening  the     skxutov 
gate  but  fSEuling  to  do  so  on  this  occasion,  amounted  to  a  snare,      lo^« 
and  had  so  occasioned  the  injury  to  the  deceased,  and  whether   ^^!!^ 
the  deceased  had  contributed  to  the  accident  by  his  negligence.  Bailwat  Go. 
The  jury  found  a  verdict  for  the  plaintiff,  damages  500Z.    The 
judge  thereupon  gave   leave  to  the  plaintiff  to  move  to  set 
aside  the  nonsuit  and  enter  a  verdict  for  the  plaintiff  for  that 
amount. 

Hiiddlesion,  Q.O^  having  obtained  a  rule  pursuant  to  the  leave 
reserved, 

Jl  J.  Powell,  Q.O.,  and  A.  8.  HiH,  shewed  cause.  The  only 
duty  cast  upon  the  defendants  by  statute  in  relation  to  footways 
is  to  keep  good  and  sufficient  gates  on  each  side  of  tae  railway 
(8  &  9  Vict.  c.  20,  8.  61),  and  this,  it  is  admitted,  was  done ;  but  it 
is  contended  that,  as  they  had  for  two  years  kept  the  gates  fastened 
when  trains  were  approaching,  it  had  become  incumbent  on  them 
to  do  so.  There  is  no  evidence,  however,  that  the  gate  was  always 
fastened,  and  if  the^re  had  been,  a  voluntary  practice  of  the  de- 
fendants* would  not  have  given  the  public  any  fresh  rights.  Tbe 
case  of  BiJhee  v.  London^  Brighton,  and  South  Cocut  Bailway  Com- 
pany (1)  decided,  that  where  the  crossing  is  specially  dangerous 
the  company  are  bound  to  take  other  precautions  than  those 
imposed  by  statute;  but  in  this  case  the  crossing  was  of  the 
usual  character.  In  Stapley  v.  London,  Brighton,  and  South  Coast 
Bailway  Company  (2)  there  was  a  carriage-way  as  well  as  a  foot- 
way, and  the  company  had  neglected  to  comply  with  the  statutes. 
The  case  of  StiMey  v.  London  and  North  Western  BaHway  Com- 
pany (3),  which  was  argued  while  the  Court  was  considering  that 
case,  and  in  which  BUbee  v.  London,  Brighton,  and  South  Coast 
Bailway  Company  (1)  was  cited,  is  precisely  in  point,  and  is 
decisive  in  the  defendants'  favour.  The  company  having  complied 
with  the  statutable  requirements,  their  position  in  relation  to  the 
public  is  the  same  as  that  of  a  person  driving  in  an  ordinary  street : 
he  and  the  public  are  equally  bound  to  use  reasonable  care.  Their 

(1)  18  0.  B.  (N.S.)  684 ;  34  L.  J.  (C.P.)  182.  (2)  Law  Rep.  1  Ex.  21. 

(3)  Law  Rep.  1  Ex.  18. 

8  E  2  2 
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1867        relative  dutieB  are  well  stated  in  Cotton  r.  Wood  (1),  which  also 

SKKutom     shews,  that  if  the  tacts  are  equally  consistent  with  the  supposition 

LoiTDOK     ^^*  *^®  defendants  were  negligent  or  that  they  were  not,  the 

AKD  NoHTB  case  should  not  be   left  to  the  jury.      Here  the   deceased  waa 

BAiLWATCa  guilty  of  contributory  negligence,  and  the  verdict  of  the  jury, 

even  if  it  ought  to  have  been  left  to  them,  was  against  the 

weight  of  evidence.     The  deceased  appears  to  have  taken  no 

care  whatever,  though  his  deafness  should  have  made  him  doubly 

cautious. 

Htuldleston,  Q.O.,  and  Jdf,  in  support  of  the  rule.  The  cross- 
ing was  evidently  a  place  of  considerable  danger ;  it  was  near  a 
station  and  there  were  several  lines  of  rails,  and  the  very  pre- 
cautions that  the  defendants  took  are  in  themselves  a  proof  that 
they  considered  it  so.  The  defendants  therefore  were  bound  to 
take  extra  precautions,  as  was  held  in  BUbee  v.  London,  Brighton, 
and  South  Coast  Railway  Company  (2),  and  James  v.  Qreat  Western 
Raitway  Company.  (3)  But,  moreover,  if  a  person  takes  upon  him- 
self a  voluntary  duty,  he  is  bound  to  perform  it  with  due  care,  and 
is  liable  for  negligence,  whether  in  the  nature  of  a  nonfeasance  or 

(1)  8'G.  B.  (N.S.)  568;  29  L.  J.  driver  did  not  whisUe  or  giVe  any  notic« 
(G.P.)  333.  of  his  approach.    The  jniy  found  % 

(2)  18  0.  B.  (N.S.)  584 ;  34  L.  J.  verdict  for  the  plaintiff  for  20(X. 
(O.P.)  182.  Qiffard,  Q.C.,  having  obtained  a  rule 

(3)  t/ames  V.  Chreat  Western  Railway  nisi  to  set  aside  the  verdict,  and  enter 

Company,  a  nonsuit,  on  the  ground  that  there  was 

This  was  an  action  to  recover  com-  no  evidence  to  go  to  the  jury  of  neg- 

pensation    for    injuries    sustained  by  ligence  on  the  part  of  the  defendan(d» 
the  plaintiff,  who  was  knocked  down  Oarth^   Q.C^   and  Bughes,  shewed 

by  an  engine  of  the  defendants  while  cause. 

crossing  their  line  at  a  level  crossing.  Oiffard^  Q.C,  and  Bowm,  supported 

The  case  was  tried  before  Pigott,  B.,  at  the  rule. 

the  Glamorganshire  Summer  Assizes,         The  Court  (Bovill,  G.J.,  Willes,  and 

1866.    It  appeared  from  the  evidence,  Montague  Smith,  JJ.)  discharge  the 

that  it  was  a  dark,  foggy  morning  at  rule,  on  the  ground  that  the  defendants 

the  time  of  the  accident,  and  the  rail-  were  bound  to  use  reasonable  precautioDS 

way  was  also  obscured  by  the  smoke  in  the  working  of  their  line,  and  that, 

from  neighbouring  spelter  works.    The  considering  the  darkness,  it  would  hare 

plaintiff  exercised  due  caution  by  look-  been  a  reasonable  precaution  to  whistle 

ing  up  and  down  the  line,  but  did  not  before  coming  to  the  crossing ;  and  that 

see  the  engine  for  the  above  reasons,  there  was  therefore  some  evidence  to  go 

According  to  the  plaintiff's  evidence,  to  the  jury  of  negligence  on  the  part 

the  engine  had  no  lights  and  the  engine-  of  the  defendants. 
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a  misfeasance.    The  fact  of  the  gate  being  unfastened  amounted        1867 
to  an  invitation  to  the  deceased  to  come  on  the  line,  exactly  as  the     Skklton 
open  gate  and  the  absence  of  the  gate-keeper  did  in  Stapley  y.      lootof 
London^"  Brighionf  and  South  Coast  Bailway  Company  (1).  ^  North  ^ 

[Montague  Smith,  J.    There  the  company  had  not  complied  Railway  Go/ 
with  the  statutes.] 

The  case  of  Stvhley  v.  London  and  North  Western  Bailtoay  Com- 
pany (2)  turned  entirely  on  the  question  whether  the  company 
were  bound  to  have  a  watchman  at  the  station,  and  it  was  care- 
fully considered  in  the  case  of  Stapley  y.  London^  BrffflUon,  and 
South  Coast  Bailway  Company  (I),  judgment  haying  been  reserved 
for  that  purpose.  If  the  company,  by  their  acts,  imply  that 
there  is  no  danger,  the  public  are  not  bound  to  take  the  trouble 
to  look  about.  Moreover,  the  plaintiff  was  not  bound  to  shew 
that  the  deceased  used  caution,  but  the  defendants  to  prove  his 
negligence.  There  was  equally  strong  evidence  of  contributory 
negligence  in  BUbee  v.  London,  Brighton,  and  South  Coast  Bailway 
Company.  (3) 

BoviLL,  C.  J.  In  this  case  a  nonsuit  was  directed  by  the  learned 
judge,  and  I  am  of  opinion  that  the  nonsuit  was  right  It  has  been 
contended  very  ably  by  Mr.  Jelf  that  the  defendants  were  liable, 
either  on  the  ground  that  the  dangerous  nature  of  the  crossing 
rendered  special  precaution  incumbent  on  them,  or  that  by  leaving 
the  gate  unfastened  they  in  effect  invited  the  deceased  on  to  the  line. 
In  the  view  I  take,  however,  it  is  not  necessary  to  discuss  these 
points.  The  deceased  could  not  have  supposed  that  the  position  of 
the  ring  shewed  that  the  line  was  dear,  because  the  coal  train  was 
standing  before  the  gate;  and  if  the  crossing  was  rendered 
dangerous  by  obstructions  to  the  view,  it  only  made  it  more 
incumbent  upon  him  to  take  due  care.  There  is  no  evidence, 
however,  that  the  deceased  took  any  care  or  caution  whatever. 
When  he  reached  the  first  line  of  rails  he  could  have  seen  three 
hundred  yards,  but  it  appears  from  the  evidence  that  he  did  not 
look  either  to  the  right  or  left,  but  walked  heedlessly  on,  and  it 
was  owing  to  this  want  of  caution  on  his  part  that  the  accident 

(1)  Law  Rep.  1  Ex.  21.  (2)  Law  Rep.  1  Ex.  13. 

(8)  18  G.  B.  (N.S.)  584;  84  L.  J.  (G.F.)  182. 
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1867        occurred.    It  is  upon  precisely  similar  grounds  that  Biamwelly  B^ 


■  Sni/roH     bases  his  judgment  in  StuUey  y.  London  and  North    Wedem 

Lo^N     ^^^y  Company.  (1) 
ahdNobth 

W^iftyrFRN 
Bailwat  Co.      Willes,  J.   I  am  of  the  same  opinion.   I  think  that  the  eyidenoe 

shews  that  if  the  deceased  had  looked  out  he  might  haye  stopped 
in  time  and  sayed  himself;  and  the  case  of  Wyatt  y.  Qreat  Western 
Bailway  Company  (2)  shews  that  the  Court  is  bound  in  such  cases 
as  the  present  to  consider  the  question  of  contributory  n^ligence 
in  deciding  whether  there  is  any  eyidence  to  go  to  the  jury  of 
liability  on  the  part  of  the  defendants.  I  should  be  prepared, 
therefore/ to  decide  this  case  on  the  grounds  stated  by  my  Lord  had 
I  not  a  stiU  clearer  opinion  on  the  other  part  of  the  case.  Action- 
able negligence  must  consist  in  the  breach  of  some  duty.  Here  it 
is  not  pretended  that  the  defendants  had  acted  improperly  in  the 
management  of  the  trains,  and  the  gates  fulfilled  all  the  require- 
ments of  the  statute,  so  that  the  plaintiff  has  to  rely  on  the  self- 
imposed  duty,  as  it  is  called,  or  precaution,  as  I  should  call  it^  of 
keeping  the  gates  shut  when  trains  were  passing.  Fiist  it  is  said 
that  that  was  eyidence  that  the  crossing  was  a  dangerous  one ;  but 
though  it  might  be  prima  facie  eyidence  of  that>  if  it  did  not 
appear  otherwise  what  the  nature  of  the  crossing  really  was,  it  is  of 
no  yalue  when  the  other  eyidence,  as  here,  shews  what  the  real 
nature  of  the  crossing  was,  and  that  there  was  no  unusual  danger. 
The  precaution  taken,  therefore,  must  haye  been  wholly  yoluntarj, 
and  it  would  be  much  to  be  deplored  if  the  defendants*  liability 
were  increased  by  their  taking  additional  precautions,  whether 
from  motiyes  of  humanity  or  discretion.  Such,  howeyer,  is  not 
the  case.  If  a  person  unSertakes  to  perform  a  yoluntary  act,  he 
is  liable  if  he  performs  it  improperly,  but  not  if  he  neglects  to 
perform  it.  Such  is  the  result  of  the  decision  in  th6  case  of  Coggt 
y.  Bernard.  (8) 

Mr.  Jelf  is  obliged  to  resort  to  the  suggestion  that  the  fiystening 
the  gate  was  in  the  nature  of  a  signal,  but  the  eyidence  shews  that 
it  was  not  a  signal,  but  a  precaution. 

I  will  only  add,  with  respect  to  the  cases  that  haye  been  cited, 

(1)  Law  Rep.  1  Ex.  13.  (2)  6B.ftS.709;  34  L.  J.  (aB.)  20i. 

(3)  1  Sm.  L.  G.  6th  ed.  177. 
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that  in  BUhee  y.  London,  BHgkbn,  and  South  Goad  BaUway  Comr        1867 
^ny  (1)  and  James  v.  Qreai  Wedem  BaUway  Company  (2)  there     skeuiok 
were  circumstances  of  exceptional  danger,  which  rendered  addi-      londok 
tional  precautions  necessary ;  and  in  Stapley  v.  London,  Brtghton,    ^  Nobth 
and  South  Coast  Ba/Uway  Company  (3)  there  was  an  indication  that  Bau^wat  Go. 
the  crossing  was  safe  by  the  carriage  gate  being  kept  open,  which, 
by  statute,  the  company  were  bound  to  keep  shut  when  a  train  was 
in  sight,  though  whether  that  was  sufficient  to  render  the  com- 
pany liable  was,  I  think  (and  the  Court  seem  to  haye  felt  it  so),  a 
matter  of  great  doubt. 

Montague  Smith,  J.  I  am  also  of  opinion  that  the  nonsuit  was 
right.  The  first  question  is,  whether  there  is  any  duty  which  the 
defendants  discharged  negligently.  It  is  conceded  that  there  is 
no  such  statutable  duty,  since  the  gate  was  a  proper  one.  There 
are  many  cases  in  which  a  railway  comptmy  is  bound  to  take  addi- 
tional precautions,  on  account  of  special  dangers,  beyond  those 
imposed  by  statute.  For  example,  where  a  sharp  comer,  or  any 
other  cause,  preyents  persons  from  being  able  to  ayoid  the  danger 
of  approaching  trains  by  due  care :  BiCbee  y.  London,  Brighton,  and 
South  Coast  BaUway  Company,  (1)  So  when  the  night,  being  dark, 
or  smoke  from  neighbouring  works  preyents  persons  crossing  the 
line  from  seeing  any  engine  coming,  they  should  be  warned  by 
lights  or  whistling :  Jam>es  y.  Qreai  Western  BaUway  Company.  (2) 
In  the  present  case,  howeyer,  there  was  nothing  to  oblige  the 
defendants  to  take  extra  precautions.  But  it  is  said  that  the 
defendants  yoluntarily  took  upon  themselyes  to  fasten  the  gate 
when  a  train  was  approaching,  and  that  its  being  open  therefore, 
amounted  to  an  inyitation  to  the  deceased  to  cross  the  line.  I 
think,  howeyer,  that  is  not  the  true  inference  to  be  drawn  from 
the  eyidence.  It  was  not  proyed  that  the  gate  was  inyariably 
fastened  when  there  was  danger,  and  therefore,  putting  it  at  the 
highest,  it  amounts  to  this,  that  when  the  gate  was  unfastened 
there  was  probably  no  train  passing.  That  was  not  sufficient  to 
absolye  a  foot  passenger  from  the  duty  of  taking  the  ordinary 
eaie  which  he  would  otherwise  haye  been  bound  to  do,  and  it 

(1)  18  0.  B.  (N.a)  684 ;  34  L.  J.  (C.P.)  182.         (2)  See  note  (3),  p.  684. 
(3)  Law  Bep.  1  Ex.  21. 
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was  the  want  of  such  care  on  the  part  of  the  deceased  which  was 
the  cause  of  his  death,  and  not  any  default  on  the  part  of  the  de- 
fendants. 

Bute  discharged. 

Attorney  for  plaintiff:  O.  W.  Chreenwood^  far  BreviUj  Dariaston. 
Attorney  for  defendant :  J*.  Blenkinsop. 


June  18.  EAGLE  v.  THE  GHARING  GROSS  RAILWAY  GOMPANY. 

EasemeiU — Land  or  Inieregt  therein  infurumdy  affected  toWnn  the  Lands  Clati 
Ccntdidaiion  Aet^  IS^S— Construction  of  Award. 

An  easement  Is  an  interest  in  land  for  the  invasicm  of  which  oampensation  may 
be  claimed  under  the  Lands  Glauses  Gonsolidadon  Act,  1845,  8  ft  9  Yict  a  18. 

An  umpire,  to  whom  was  referred  a  claim  for  compensation  in  respect  of  damage 
sustained  by  the  plaintiff  in  consequence  ot  his  premises  being  injuriously  affected 
by  the  erection  of  certain  works  by  the  defendants  under  their  act  of  parliameDt, 
found  by  his  award  that  the  company  had  by  the  erectian  of  such  works  oocap 
sioned  a  diminution  of  light  to  the  plaintiff's  premises,  whereby  they  were  rendered 
less  convenient  and  suitable  for  the  requirements  of  his  trade  carried  on  therein,  and 
assessed  the  amount  of  compensation  due  in  respect  of  such  damage  at  6562.  He 
further  found,  that,  notwithstanding  such  diminution  of  light,  the  saleable  value 
of  the  plaintiff's  interest  in  the  premises  was  not  diminished  (the  value  of  pro- 
perty in  the  neighbourhood  generally  having  become  greatly  enhanced  by  reason 
of  the  company's  works) ;  that,  except  the  said  damage  in  his  trade  or  business, 
he  had  not  sustained,  and  would  not  sustain,  any  damage  in  the  premises ;  and 
that,  except  the  oompensatioii  to  which  he  was,  or  might  be,  by  law  entitled  in 
respect  of  his  said  trade  or  business  as  aforesaid,  he  was  not  entitled  to  any  com- 
pensation in  the  premises: — 

SeH  that  the  diminution  of  light  was  an  injurious  affecting  of  the  plaintiff's 
interest  in  the  premises,  which  entitled  him  to  compensation  under  the  statute; 
and  that  it  was  no  answer,  that,  by  reason  of  accidental  circumstances^  the  saleable 
value  of  the  premises  was  not  diminished. 

The  first  count  of  the  declaration  stated  that  the  defendants 
were  a  railway  company  incorporated  by  act  of  parliament^  and 
the  promoters  of  the  undertaking  authorized  by  the  Charing  Cross 
Bailway  and  City  Terminus  Act,  1861 ;  that,  before  and  at  the 
time  of  the  happening  of  the  matters  of  which  the  plaintiff  here- 
inafter complained,  he  was  possessed  of  an  estate  greater  than  as 
tenant  irom  year  to  year  of  certain  messuages,  lands,  tenements, 
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and  hereditaments,  with  their  appurtenances,  near  to  which  the  1867 
defendants,  in  exercise  of  the  powers  contained  in  the  said  act  and  Eaou 
of  the  other  acts  incorporated  therewith,  had  made  and  constructed  cnAsnstQOBon 
a  certain  railway  and  works  forming  part  of  the  said  undertaking,  ^^"'^^^  ^• 
and  the  said  messuages  and  premises  had  been  and  were  injuriously 
affected  by  the  erection  of  the  said  works,  by  reason  whereof  the 
plaintiff  sustained  and  will  sustain  damage  for  which  he  was  and  is 
entitled  to  claim  and  be  paid  compensation  by  the  defendants ; 
that,  the  plaintiff  being  so  entitled,  and  the  defendants  not  haying 
made  to  the  plaintiff  satisfaction  in  respect  thereof,  the  plaintiff 
claimed  as  compensation  in  respect  thereof  a  sum  exceeding  50Z., 
and  desired  to  have  the  same  settled  by  arbitration ;  that  thereupon 
the  plaintiff  did,  before  the  defendants  had  issued  any  warrant  to 
the  sheriff  to  summon  a  jury  in  respect  of  such  lands,  give  to  the 
defendants  notice  in  writing  of  such  his  desire,  stating  in  such 
notice  the  nature  of  the  interest  in  respect  of  which  he  claimed 
compensation,  and  the  amount  of  the  compensation  so  claimed.  It 
then  proceeded  to  state  that  the  plaintiff  duly  appointed  one  Anson 
to  be  the  arbitrator  on  his  behalf,  that  the  defendants  appointed 
one  Byde  to  be  the  arbitrator  on  their  behalf,  and  that  the  arbitrators 
so  appointed  named  one  Shaw  to  be  umpire  to  decide  on  any  matters 
on  which  they  might  differ ;  that  the  arbitrators  differed  respect- 
ing the  matters  referred  to  them,  and  thereupon  the  said  matters 
were  duly  referred  to  the  umpire;  that  all  things  were  done 
and  happened  and  all  conditions  existed  necessary  to  enable  the 
umpire  to  make  a  valid  award  of  and  concerning  the  premises ; 
and  that  the  umpire  made  an  award,  whereby,  after  reciting  the 
formal  matters,  and  that  the  plaintiff  had  given  notice  to  the  com- 
pany that  he  claimed  to  be  interested  in  the  messuages,  &c.,in  the 
notice  mentioned  as  lessee  for  a  term  of  twenty-one  years  wanting 
ten  days,  and  commencing  from  the  25th  of  December,  1861,  but 
determinable  at  the  option  of  the  lessee  or  lessor  at  the  expiration 
of  the  first  seven  or  the  first  fourteen  years  of  the  term,  and  that 
he  had  sustained  and  would  sustain  damage  by  reason  of  the 
works  of  the  company,  for  which  he  was  entitled  to  claim  com- 
pensation from  the  company,  he  awarded  as  follows: — *'I  find 
and  award  that  the  said  company  have  in  and  by  the  execution  of 
their  works  occasioned  a  diminution  of  light  to  the  said  messuages 
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1867        and  premises  in  which  the  said  G.  C.  Eagle  claims  to  be  ^terested 
Eaolb      ^  aforesaid,  and  that  the  said  messuages  and  premises  are  con- 
CHABiiraCBOBB  seqnently  rendered  less  convenient  and  suitable  for  the  purpofles 
Bailway  Co.  and  requirements  of  the  trade  or  business  of  a  wool  warehouse- 
keeper  carried  on  therein  by  Eagle  as  aforesaid  than  they  other- 
wise would  have  been,  and  that  Eagle  has  sustained  and  will 
sustain  damage  in  his  said  trade  or  business  by  reason  of  each 
diminution  of  light :  and  I  find  and  assess  the  amount  of  compen- 
sation to  be  paid  to  Eagle  by  the  company  for  and  in  respect  of 
such  damage  at  the  sum  of  656Z. :  and  I  find  and  award  that»  not- 
withstanding such  diminution  of  light  as  aforesaid,  the  saleable 
value  of  the  interest  so  claimed  by  Eagle  in  the  said  messuages 
and  premises  as  aforesaid  is  not  diminished ;  and  that,  except  the 
said  damage  in  his  said  trade  or  business,  Eagle  has  not  sustained 
and  will  not  sustain  any  damage  in  the  premises ;  and  that,  except 
the  compensation  to  which  Eagle  is  or  may  be  by  law  entitled 
in  respect  of  his  said  trade  or  business  as  aforesaid,  and  the  amount 
whereof  I  have  hereinbefore  found  and  assessed,  he  is  not  entitled 
to  any  compensation  in  the  premises."    Averment^  that  6.  C. 
Eagle  in  the  award  mentioned  was  the  plainti£^  that,  the  defen- 
dants not  having  made  any  ofier  to  pay  the  plaintiff  any  sum 
whatever  in  respect  of  his  claim  to  compensation  according  to  the 
terms  of  the  said  act,  he  the  plaintiff  afterwards  required  the 
umpire  to  settle  and  determine  the  costs  to  be  paid  to  him  by  the 
defendants  under  the  Lands  Glauses  Consolidation  Act,  1845, 
and  thereupon  the  umpire  ascertained  and  settled  the  same  at 
190Z.  8s.  2d.,  and  that  all  things  were  done  and  happened  and 
times  elapsed  necessary  to  entitle  the  plaintiff  to  be  paid  the  two 
several  sums  of  656/.  and  1902L  8s.  2c2.,  yet  the  defendants  had  not 
paid  the  same,  or  any  part  thereof. 

Demurrer,  on  the  ground  that  the  declaration  did  not  shew  that 
compensation  was  awarded  in  respect  of  an  injury  done  to  the  land 
of  the  plaintiff,  or  to  his  interest  therein,  or  to  any  interest  for 
which  he  was  entitled  to  any  compensation  under  the  statute  in 
the  declaration  mentioned,  or  otherwise.    Joinder. 

W.  G.  Harrison  {Keane,  Q.O^  with  him),  for  the  phiintiff.  (1) 
(1)  There  being  cross-demuiren,  the  plaintiff  hegBa. 
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The  plaintiSr  claims  compensation  in  respect  of  his  premises  being  iser 
injuriously  affected  by  reason  of  the  works  of  the  company.  The  Eaglb 
umpire  finds  that  the  company  have  by  the  execution  of  their  Qg^^j^^Qj^^gg 
works  occasioned  a  diminution  of  light  to  the  plaintiff's  premises,  EAUiWAT  Co. 
which  rendered  them  less  convenient  and  suitable  for  the  purposes 
and  requirements  of  his  trade  than  they  otherwise  would  have 
been.  He  therefore  finds  a  state  of  things  which  would  have 
entitled  the  plaintiff  to  maintain  an  action  against  the  defendants, 
or  to  support  an  injunction,  if  the  defendants  were  not  protected 
by  their  act  of  parliament.  The  umpire  then  goes  on  to  assess  the 
amount  of  compensation  due  to  the  plaintiff  in  respect  of  such 
damage  at  6567.  He  further  finds  that,  notwithstanding  such 
diminution  of  light,  the  saleable  value  of  the  plaintiff's  interest  in 
the  premises  is  not  diminished ;  that  is,  that,  by  reason  of  the 
general  improvement  in  the  value  of  property  in  the  neighbour- 
hood from  the  works  constructed  by  the  defendants,  the  plaintiff, 
if  he  wished  to  sell  his  interest,  would  obtain  as  good  a  price  as 
if  they  had  remained  undeteriorated.  The  plaintiff,  however,  may 
choose  to  continue  his  business,  and  he  is  entitled  to  have  his 
premises  in  as  convenient  and  suitable  a  condition  for  that  purpose 
as  they  were  in  before:  Senior  v.  Metropolitan  Bailway  Com" 
pany.  (1) 

[BoviiiL,  C.J.  The  improvement  is  common  to  all  the  neigh- 
bourhood ;  but  the  injury  to  the  plaintiff's  premises  by  the  diminu- 
tion of  light  is  peculiar  to  the  plaintiff.] 

Shiddy  for  the  defendants,  was  called  upon  to  support  the  demur- 
rer to  the  declaration.  The  declaration  discloses  no  injury  to  the 
plaintiff's  premises  which  entitles  him  to  claim  compensation 
under  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict. 
c.  18.  The  award  finds  that  the  saleable  value'  of  the  premises  is 
not  diminished.  It  therefore  expressly  negatives  the  plaintiff's 
light  to  any  compensation.  The  only  right  to  compensation  is  in 
respect  of  damage  to  an  interest  in  land, — damage  to  the  land 
itsel£  It  may  be  conceded  that  the  plaintiff  would  have  been 
entitled  to  maintain  an  action  for  the  diminution  of  light.  But, 
whether  or  not  an  action  would  have  lain,  or  an  injunction  could 
have  been  sustained,  if  the  company's  works  had  not  been  authorized 
.      (1)  2  H.  &  0.  268 ;  82  L/ J.  (Ex.)  226. 
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1867        by  an  act  of  parliament^  is  merely  a  negative  test    An  action  may 
Eagle      M©  in  many  cases  where  there  would  be  no  right  to  compensation : 
OhamnqCim»  ^^^^  ▼•  Sammersmith  and  City  BaUnoay  Company.  (1) 
Bailwat  Co.:     [Montague  Smtth,  J.    That  part  of  the  award  was  not  con- 
tested either  in  the  Queen's  Bench  or  in  the  Exchequer  Chamber 
in  that  case.] 

This  award  condusiyely  shews  that  the  damage  was  to  the 
owner,  and  not  to  the  premises.  * 

[BoviLL,  C. J.  We  must  take  the  award  with  the  submission. 
Is  it  meant  to  be  contended  that,  if  the  company  interfere  with  a 
man's  house,  so  as  to  injure  his  trade  by  diminution  of  lights  he 
cannot  claim  compensation?] 

It  is.  Loss  of  trade  is  not  a  subject  of  compensation.  In 
Bieket  v.  Metropolitan  Railway  Company  (2),  the  Court  of  Queen's 
Bench  held  that  the  obstruction  of  a  public  highway  so  as  to 
render  the  access  of  customers  to  the  plaintiff's  house  less  conye- 
nient,  whereby  the  plaintiff's  trade  was  diminished,  was  groimd 
of  compensation  under  the  statute.  That  decision,  however,  was 
reversed  in  the  Exchequer  Chamber.  (3)  When  the  case  came 
before  the  House  of  Lords  (4),  the  majority  of  the  noble  lords 
decided  it  upon  the  ground  that  loss  of  trade  by  the  temporary 
obstruction  of  a  highway  is  not  an  injurious  affecting  of  a  trades- 
man's interest  in  his  premises  which  entitles  him  to  compensation 
under  the  Lands  Clauses  Consolidation  Act, — affirmiiig  the  judg- 
ment of  the  Exchequer  Chamber.  In  the  judgment  delivered  by 
Erie,  C.  J.,  in  the  Exchequer  Chamber,  it  is  distinctly  laid  down 
that  no  compensation  is  given  under  the  statute  unless  land  has 
been  injuriously  affected. 

[BoviLL,  C  J.  The  plaintiff's  premises  have  sustained  damage 
to  the  extent  of  656/.,  by  reason  of  diminution  of  light  What 
answer  is  it  to  say  that  the  premises  will  still  sell  for  the  same 
price  as  before,  because  property  in  the  neighbourhood  has  increased 
in  value  ?    The  plaintiff  is  not  bound  to  sell. 

Keating,  J.  You  have  to  shew  that  the  premises  are  not 
injuriously  affected.] 

(1)  Law  Bep.  1  Q.  B.  130,  per  (3)  5  B.  &  8. 156;  34  L.  J.  (Q.B.) 
Lush,  J.  257. 

(2)  6  B,  &  S.  U9.  (4)  Law  Rep.  2  H.  L.  176. 
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That  is  shewn  both  by  what  the  umpire  has  affirmed  and  by       1867 
what  he  has  negatived.    He  finds  that  the  plaintiff  has  sustained      Baqvk 
damage  in  his  trade.    That  is  not  an  injury  affecting  the  premises.  onABiNaORosB 
He  further  finds  that  the  marketable  value  of  the  premises  is  not  Railway  CJo. 
diminished.     '^  The  trading  carried  on  in  the  house  is  entirely  dis- 
tinct from  the  estate  in  the  house :"  per  Erie,  C. J.,  in  Bicket  y. 
Metropolitan  Bailway  Compo/ny.  (1)    The  learned  judge  goes  on  to 
say:  ''The  statute  has  limited  the  liability  to  compensation  in 
respect  of  injuries  to  definite  rights  of  a  permanent  nature,  that  is, 

to  rights  in  land As  to  the  argument  that  compensation  is 

in  practice  allowed  for  the  profits  of  the  trade,  where  land  is  taken,  the 
distinction  is  obvious ;  the  company  claiming  to  take  land  by  com- 
pulsory process  expel  the  owner  from  his  property,  and  are  bound 
to  compensate  him  for  all  the  loss  caused  by  the  expulsion ;  and 
the  principle  of  compensation  then  is  the  same  as  in  trespass  for 
expulsion ;  and  so  it  has  been  decided  in  Be  Jvibb  v.  EttU  Dock 
Company.**  (2) 

[Keating,  J.  In  Bicket  v.  Metropolitan  Bailway  Company  (1), 
the  house  was  not  affected  at  all.  Here,  however,  the  umpire 
finds  that  the  plaintiff's  warehouses  are  affected  by  diminution  of 
light 

Montague  Smith,  J.  The  invasion  of  a  right  of  way,  or  of 
water,  or  of  light,  gives  a  cause  of  action.  There  was  no  cause  of 
action  in  BickePs  Case.'] 

Chamberlain  v.  West  End  of  London  and  Crystal  Palace  Bailway 
Company  (3)  is  also  an  authority  to  shew  that  a  mere  personal 
inconvenience  or  annoyance  gives  no  claim  for  compensation,  but 
that  there  must  be  injury  to  property.  The  umpire,  therefore,  in 
this  case  has  clearly  exceeded  his  jurisdiction. 

W.  O.  Harrison  was  not  called  upon  to  reply. 

'  BoTiLL,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  The  case  now  before  us  is  not  at  all  affected  by  the 
decision  of  the  House  of  Lords  in  Bicket  v.  Metropolitan  Bailway 
Company.  (4)    It  is  clearly  settled  that  loss  of  trade  occasioned  by 

(1)  5  B.  &  S.  156, 162 ;  34  L.  J.  (Q.B.)         (3)  2  B.  A  S.  606,  in  Ex.  Ch.  617. 
257,  260.  (4)  Law.  Rep.  2  H.  L.  175. 

(2)  9  Q.  B.  443^  457. 
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1867  on  obstraction  which  affects  the  daimant  only  in  common  with  all 
Eaglb  others  who  are  interested  in  the  use  of  the  highway,  is  not  the 
CHARraGCBoas  ^^j^^  o^  compensation  under  the  statute ;  and  that  it  must  be 
Kailway  Co.  ghewn  that  he  might  have  maintained  an  action  or  an  injunction 
if  the  works  complained  of  had  not  been  authorized  by  an  act  of 
parliament.  In  the  present  case  it  is  plain  upon  the  &ctB  found 
by  the  arbitrator  that  an  action  might  haye  been  maintained; 
and  therefore,  upon  that  ground,  the  case  is  distinguishable  from 
Biekei  v.  Metropolitan  BaUioay  Company.  (1)  ,Mr.  Shield,  however, 
contends  that  it  does  not  follow  that  the  party  is  entitled  to  com- 
pensation under  the  statute  because  the  injury  is  one  in  respect  of 
which  there  would  have  been  a  remedy  by  action.  And  he  relies 
especially  upon  the  opinion  of  the  judges  in  the  Exchequer  Cham- 
ber as  delivered  by  Erie,  C.J.,  in  that  case.  (2)  This  renders 
it  necessary  for  us  to  refer  to  that  judgment  as  well  as  to  the 
opinions  of  the  Lord  Chancellor  and  Lord  Cranworth  in  the  House 
of  Lords.  (1)  In  the  earlier  part  of  the  judgment  the  learned  Chief 
Justice  refers  to  several  cases  which  shew  that  the  claim  for  com- 
pensation can  only  be  entertained  where  an  action  would  have  lain 
in  the  absence  of  a  statutory  authority  to  do  the  act  complained  of 
and  where  the  injury  is  peculiar  to  the  claimant,  and  not  one  which 
is  common  to  all  other  persons  and  property  in  the  neighbourhood. 
His  lordship  then  goes  on  to  say  (3) :  *^  But,  even  if  the  action  would 
have  lain  for  this  obstruction  whereby  the  plaintiff  ¥ras  damaged 
in  his  trade,  still  such  damage  did  not  accrue  to  the  plaintiff  in  his 
capacity  of  owner  of  an  estate  in  land ;  and  the  title  to  compensa- 
tion to  which  the  statute  relates  is  only  in  respect  of  land  or 
an  interest  therein  which  has  been  injuriously  affected."  The 
Court  then  proceed  to  consider  whether  the  obstruction  there  com- 
plained of  was  an  injury  to  the  plaintiff's  interest  in  the  house  in 
respect  of  which  he  could  have  maintained  an  action,  and  they 
come  to  the  conclusion  that  it  was  not.  In  dealing  with  the  case  of 
Chamberlain  v.  The  Wed  End  of  London  and  Orydal  Palace  BaO- 
tray  Company  (4),  they  guardedly  say  (5)  that  ''the  houses  them- 
selves were  found  to  be  injuriously  affected,  and  for  that  injury 

(1)  Law  Bepi  2  H.  L.  175.  (3)  5  B.  &  8.  at  p.  162. 

(2)  5  B.  &  S.  156;  34  L.  J.  (aB.)         (4)  2B.&S.  605;31L.  J.(Q3.)201. 
257.  (5)  5a&S.atp.l65w 
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alone  the  compensation  was  awatded."  The  Court  never  intended  1867 
to  say  that  an  action  would  not  lie  for  the  invasion  of  an  easement  eaglji 
annexed  to  a  house.  If  the  works  of  the  company  interfere  with  qhabdiqObobb 
the  plaintiff's  right  of  access  to  his  premises,  whether  by  raising  or  Bailwat  Co. 
lowering  a  road,  or  obstruct  the  access  of  light  thereto,  it  is  clearly 
a  case  for  compensation.  When  the  case  came  before  the  House 
of  Lords,  the  Lord  Chancellor  held  that  the  foundation  of  the 
plaintiff's  claim  to  oompeusation  was  too  remote  to  have  been  the 
subject  of  an  action.  But  his  lordship  goes  on  to  say  (1)  that  ''the 
diversity  of  opinion  which  has  prevailed  amongst  the  judges  as 
to  the  application  of  the  clauses  of  the  acts  in  question  to  such 
a  claim  as  is  now  under  consideration,  renders  it  almost  imperative 
upon  the  House  to  pronounce  an  authoritative  final  decision  upon 
the  whole  case."  *'  Upon  an  examination  of  the  cases,"  he  con- 
tinues (2), ''  it  will  be  seen  that  in  most  of  them,  where  the  claim  to 
compensation  was  admitted,  there  was  an  actual  injury  to  the 
house  or  land  itself,  either  immediate  or  immediately  consequential 
upon  the  acts  done."  He  then  refers  to  Beff.  v.  Eastern  Counties 
BaSway  Company  (3),  where  the  company  had  lowered  a  road, 
whereby  the  claimant's  land  was  injured  and  deteriorated,  the 
access  impeded,  and  additional  fences  rendered  necessary;  to 
Glover  v.  North  Staffordshire  Bailtoay  Company  (4),  where  the 
complaint  was  that  the  plaintiff's  private  way  appurtenant  to  his 
farm  was  obstructed  by  the  company's  works ;  and  to  Beff.  v.  Oreat 
Northern  Bailway  Company  (5),  where  the  claim  was  in  respect 
of  the  obstruction  of  the  claimant's  access  to  a  ferry  which 
was  appurtenant  to  his  house.  Chamberlain  v.  West  End  of 
London  and  Crystal  Palace  Bailway  Company  (6)  is  referred  to  in 
these  terms  (7) :  ''  The  award  found  that  the  claimant  was  lessee  of 
four  houses  on  the  highway  across  which  the  railway  was  con- 
structed, and  of  eight  other  houses  in  the  course  of  erection  for  the 
purpose  of  being  used  as  dwelling-houses,  fronting  a  new  road 
running  at  right  angles  to  the  highway,  and  that,  by  reason  of  the 
obstruction  of  the  highway  by  the  construction  of  the  railway 
across  the  same,  the  access  to  the  houses  of  the  plaintiff  was,  not- 

(1)  Law  Rep.  2  H.  L.  at  p.  188.  (5)  14  Q.  B.  25 ;  19  L.  J.  (Q.B.)  25. 

(2)  Law  Bep.  2  H.  L.  at  p.  189.  (6)  2  B.  A?  S.  605;  81  L.  J.  (Q.B.) 

(3)  2  Q.  B.  347.  201. 

(4)  16  Q.  B.  912 ;  20  L.  J.  (Q.B.)  376.  (7)  Law  Bep.  2  H.  L.  at  p.  191. 
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1867  withstanding  the  substitution  of  the  deviation  road,  rendered  leas 
Eagle  convenient  for  the  occupiers;  and  many  petsons  would  be  pre- 
CHABiMoCBOHi  ^^uted  fix>m  passing  the  same ;  and  the  houses  had  thereby  been 
Railway  Co.  rendered  less  suitable  for  being  used  and  occupied  as  shops ;  and 
the  value  of  the  houses  had  been  greatly  diminished  The  Court 
of  Queen's  Bench  gave  judgment  for  the  plaintiff,  without  saying 
upon  which  of  the  heads  of  damage  they  thought  he  was  entitled 
to  compensation.  But,  upon  error  in  the  Exchequer  Chamber, 
Erie,  C.  J.,  in  delivering  the  opinion  of  the  Court  of  error  that  the 
judgment  of  the  Court  below  ought  to  be  affirmed,  relied  entirely 
upon  the  facts  found  by  the  umpire,  that  the  value  of  the  houses 
was  depreciated  because  the  highway  was  stopped  up,  and  the  easy 
access  which  before  existed  to  them  was  taken  away,  and  that  the 
r  houses  were  therefore  injuriously  affected  within  the  words  of  the 
enactment  referred  to,  and  within  the  principle  of  law  which 
governs  cases  of  this  description.  This  case  must  therefore  be 
classed  with  the  preceding  cases,  where  the  house  or  land  of  the 
person  claiming  compensation  was  itself  injuriously  affected  by 
their  works."  In  a  subsequent  part  of  his  judgment,  the  Lord 
Chancellor,  commenting  upon  the  case  of  lEdA  and  Wed  India 
Docks  and  Birmingham  Junction  Bailway  v.  Chtike  (1),  says  (2) : 
^  One  of  the  grounds  of  complaint  was  that  the  defendant's  cus- 
tomers had  been  compelled  by  the  obstruction  occasioned  by  the 
company's  works  to  quit  the  side  of  the  road  upon  which  the 
complainant's  shop  was  situated  before  they  arrived  at  his  shop,  and 
to  cross  to  the  opposite  side  of  the  road  in  order  to^pass  along ;  by 
reason  whereof,  during  several  weeks,  he  had  sustained  a  great 
loss  in  his  trade.  The  Lord  Chancellor  (Truro)  dissolved  an  in- 
junction which  htwi  been  granted  by  Wigram,  V.C.,  and  allowed 
the  plaintiff  to  proceed  to  have  the  amount  of  compensation  as- 
sessed by  a  jury.  But,  in  addition  to  the  above-mentioned  ground 
of  complaint,  the  plaintiff  in  that  case  alleged  that  he  had  sustained 
injury  in  consequence  of  the  dust  and  dirt  occasioned  by  the  com- 
pany having  damaged  his  goods ;  and  he  also  alleged  that  he  had 
been  injuriously  affected  and  injured  by  the  company*  having 
stopped  up  a  passage  or  lane  along  which  he  was  entitled  to  a 
right  of  way  or  access  to  the  entrance  at  the  back  of  his  premises  ; 

(1)  3M.N.&G.156;  20L.J.(Ch0217.  (2)  Law  Bep.  2  H.  L.  at  p.  196. 
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both  of  which  were  direct  and  not  consequential  injuries.  And  1867 
the  Lord  Ohancellor,  without  distinguishing  the  heads  of  claims^  Eaqle 
said :  '  I  see  no  reasonable  doubt  that,  if  the  defendant  has  in  feet  CHARnraCRoas 
sustained  damage  from  the  causes  alleged,  he  is  a  person  entitled  Railway  Oo; 
to  claim  compensation,  and  that  he  is  entitled  to  have  the  question 
submitted  to  a  jury.' "  It  is  unnecessary  to  pursue  the  subject 
further,  except  for  the  purpose  of  adverting  to  a  part  of  Lord 
Cranworth's  judgment,  where  he  says  (1) :  '*  Both  principle  and 
authority  seem  to  me  to  shew  that  no  case  comes  within  the  pur- 
view of  the  statute,  unless  where  some  damage  has  been  occasioned 
to  the  land  itself,  in  respect  of  which,  but  for  the  statute,  the 
complaining  party  might  have  maintained  an  action.  The  injury 
must  be  actual  injury  to  the  land  itself,  as,  by  loosening  the  foun- 
dations of  buildings  on  it,  chstruding  Us  light  or  its  drains,  making 
it  inasccessible  by  lowering  or  raising  the  ground  immediately  in 
front  of  it,  or  by  some  such  physical  deterioration,"  Let  us  see 
whether  the  premises  of  the  claimant  in  this  case  have  been  injuri- 
ously affected  within  the  principle  thus  authoritatively  laid  down. 
The  action  is  brought  upon  the  award  of  an  umpire,  whose  duty  it 
was  to  assess  the  amount  of  compensation  due,  but  who  had  no  power 
to  determine  the  rights  of  the  p£U*ties.  The  declaration  states  that 
the  plaintiff  was  possessed  of  an  estate  in  certain  premises,  and  that 
fais  interest  therein  had  been  and  was  injuriously  affected  by  the 
erection  of  the  defendants'  works,  by  reason  whereof  he  had  sustained 
damage.  That  is  an  allegation  of  a  matter  of  fact  which  must  be 
taken  to  have  been  truly  made.  The  declaration  then  goes  on  to 
aver  the  appointment  of  arbitrators  and  an  umpire  to  determine  of 
and  concerning  the  premises.  It  then  sets  out  the  award  made  by 
the  umpire  of  and  concerning  the  matters  so  referred,  whereby  ho 
found  that  the  defendants  had  in  and  by  the  execution  of  their 
works  occasioned  a  diminution  of  light  to  the  plaintiff's  premises, 
and  that  they  were  in  consequence  rendered  less  convenient  and 
suitable  for  the  purposes  and  requirements  of  the  plaintiff's  trade 
carried  on  therein,  and  that  the  plaintiff  had  sustained  and  would 
sustain  damage  in  his  said  trade  by  reason  of  such  diminution  of 
light ;  and  he  assessed  the  compensation  to  be  paid  to  the  plaintiff 
in  respect  of  such  damage  at  656/.    The  true  and  only  effect  of 

(1)  Law  Rep.  2  H.  L.  at  p.  198, 
Vol.  it.  3  P  i: 
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1867  that  jSnding  is  that  the  plaintiff's  interest  in  the  premises  is  in- 
Eagle  juriously  affected  by  the  diminution  of  light:  and  that  is  not  got 
OhamhoCboss  "^  ^^  ^y  *^®  subsequent  finding.  Mr.  Shield  admitted,  and  oould 
Bajlwat  Co.  not  help  admitting,  that  the  diminution  of  light  was  a  damage  b 
respect  of  which  the  plaintiff,  but  for  the  act  of  parliament  autho- 
rizing the  works,  might  haye  maintained  an  action.  The  diminu- 
tion of  light  is  clearly  an  injury  to  the  premises  in  respect  of  which 
the  plaintiff  is  entitled  to  claim  compensation.  The  case  is  there- 
fore entirely  distinguishable  from  that  of  Bieket  y.  Metropolitan 
'  BaUway  Company,  (1)  Mr.  Shield,  howeyer,  farther  urged  that  the 
diminution  of  light  has  occasioned  no  damage  to  the  premises, 
because  the  umpire  has  thought  fit  to  go  on  and  state  that,  not- 
withstanding such  diminution  of  lights  the  saleable  yalue  of  the 
interest  so  claimed  by  the  plaintiff  in  the  premises  was  not  dimi- 
nished, and  that,  except  the  compensation  to  which  the  plaintiff'  was 
or  might  be  by  law  entitled  in  respect  of  his  trade,  he  was  not 
entitled  to  any  compensation  in  the  premises.  Mr.  Shield  contends 
that  the  meaning  of  that  is  that  no  damage  has  been  done  to  the 
premises.  I  do  not  so  read  the  award.  The  amount  of  compensa- 
tion the  plaintiff  is  entitled  to  for  the  diminished  light  to  his 
premises  is  not  to  be  estimated  with  reference  to  what  they  will 
sell  for.  The  plaintiff  is  not  bound  to  selL  In  the  case  of  premises 
in  a  dilapidated  state,  the  whole  yalue  is  in  the  site :  is  it  to  be 
said  that  therefore  the  owner  ia  to  reeoyer  nothing  for  an  obstruc- 
tion to  his  lights  ?  I  think  the  true  test  is  whether  damage  has 
been  sustained  by  reason  of  the  works  of  the  company.  The 
umpire  haying  found  that,  the  matter  seems  to  me  to  be  altogether 
free  from  doubt. 

££ATIKG,  J.  I  am  of  the  same  opinion :  and  I  should  haye 
regretted  much  if  we  had  felt  ourselyes  compelled  to  come  to  any 
other  conclusion.  There  can  be  no  doubt  that,  but  for  their  act  of 
parliament,  an  action  would  haye  lain  against  the  defendants  for 
the  injury  to  the  plaintiff's  premiss  by  the  diminution  of  light 
thereto.  The  umpire  finds  that  by  reason  of  such  diminution  of 
light  the  plaintiff's   premises   are  rendered  less  conyenient  and 

(1)  5  R  &  S.  149 ;  in  Ex.  Ch.  5  B.  the  Uou^e  of  Lonls,  Law  Rep.  2  H.  L. 
&  S.  15C ;  34  L.  J.  (Q.B.)  2o7 :  in      175. 
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suitable  for  the  requirementB  of  his  trade  to  the  extent  of  6567.  1867 
If  the  award  had  stopped  there,  no  ingenuity  could  have  suggested  Eaouc 
that  it  was  not  a  perfectly  good  award.  It  would  be  strange  indeed  CHABiNoOBtw 
if  the  plaintiff's  right  of  action  for  that  damage  should  be  taken  Railway  CJo. 
away  by  the  act  of  parliament,  and  that  he  should  have  no  claim 
for  compensation  under  it.  The  only  difficulty  arises  here  from 
what  the  umpire  has  thought  fit  to  insert  at  the  end  of  the  award. 
It  has  been  insisted  that  his  intention  was,  to  shew  that  the  sum 
assessed  was  in  respect  of  loss  of  trade,  and  that  he  meant  to 
negative  any  injurious  affecting  of  the  premises  themselves :  and  in 
support  of  this  view  Ricket  v.  Metropolitan  Baiiway  Company  (1) 
was  relied  on.  Prior  to  the  decision  of  that  case,  it  was  supposed 
by  some  of  the  Courts  that,  if  the  works  of  a  public  company 
interfered  incidentally  with  the  access  to  premises,  that  was  a 
diminution  of  the  value  of  the  land  in  respect  of  which  compen- 
sation was  assessable.  But  it  is  now  clearly  settled  by  the  decision 
of  the  Exchequer  Chamber  in  that  case,  affirmed  by  the  highest 
tribunal,  that  compensation  can  only  be  claimed  where  land  itselt 
or  an  interest  in  land  is  injuriously  affected ;  and  that  a  damage  to 
the  plaintiff's  trade  by  the  obstruction  of  access  to  his  premises  by 
a  public  highway  is  too  remote.  In  the  present  case,  the  award 
finds  that  the  premises  are  directly  injured  by  diminution  of 
light  I  therefore  agree  with  the  rest  of  the  Court  that  the 
plaintiff  is  entitled  to  judgment. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  To  entitle 
the  plaintiff  to  claim  compensation  under  the  statute,  it  must  no 
doubt  be  shewn  that  his  interest  in  the  land  has  been  injuriously 
affected  by  the  execution  of  the  company's  works.  I  think  that  is 
shewn  upon  the  face  of  this  award.  It  finds  in  effect  that  the  light 
to  the  plaintiff's  premises  has  been  obstructed,  and  that,  by  reason 
of  that  obstruction,  the  premises  have  been  rendered  less  con- 
venient and  suitable  for  the  purposes  and  requirements  of  the 
plaintiff's  trade.  It  seems  to  me  that  that  is  a  damage  to  the 
plaintiff's  interest  in  the  premises  immediately  flowing  from  the 
act  of  the  defendants.     If  it  could  be  successfully  contended  that 

(1)  5  B.  &  S.  149 :  in  Ex.  Ch.  5  B.      the  House  of  Lords,  Law  Rep.  2  H.  L. 
&  S.  156;    34  L.  J.  (Q.B.)  257:  in      176. 
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1867  the  obstruction  of  light  to  the  premisefl  is  not  an  iDJQiious  affecting 
Kaolb  ^f  the  land,  the  same  argument  might  equally  apply  to  a  case 
CHAnn!G6R088  ^^^^  ^^^  ^^^  ^^  water  to  a  mill  was  obstructed.  In  either  ease 
Kailway  Co.  the  injury  is  not  limited  to  the  trade :  it  is  a  permanent  injmy  to 
the  tenant's  interest  in  the  land  itself.  It  is  impossible  that  such 
an  argument  can  be  allowed  to  prevail.  The  case  of  Jtiekei  v. 
Metropolitan  BaUtoay  Company  (1),  which  has  given  rise  to  so 
much  discussion,  is  no  authority  in  favour  of  the  defendantSb  It  is 
conceded  that  the  decision  of  the  House  of  Lords  does  not  govern 
this  case.  It  was  there  held,  overruling  WQks  v.  Sungerfard 
Market  Company  (2),  that  a  temporary  obstruction  of  a  public 
highway,  causing  loss  of  trade  to  the  plaintiff  by  preventing  the 
convenient  access  of  customers  to  his  premises,  was  not  the  subject 
of  compeusation.  But  the  House  of  Lords  did  not  intend  to  lay  it 
down,  that  an  injury  to  land  by  the  obstruction  of  a  private  right 
of  way  thereto  would  not  give  the  owner  of  the  land  a  right  to 
claim  compensation.  Nothing  of  the  sort  is  dedudble  from  the 
judgments  delivered  by  either  of  the  learned  lords  in  that  case. 
What  Mr.  Shield  mainly  relied  on  was,  some  expressions  of  Erie,  C.  J., 
in  delivering  the  judgment  of  the  Exchequer  Chamber.  (3)  Any- 
thing that  fell  from  that  learned  and  respected  judge,  whether  in 
delivering  a  judgment  of  the  whole  Court,  or  in  expressing  merely 
his  o\vn  individual  opinion,  is  entitled  to  the  greatest  respect  and 
consideration.  But  I  do  not  find  anything  in  that  judgment  which 
tit  all  supports  the  defendants'  case.  All  he  meant  to  say  was, 
that  goodwill  of  a  business  is  not  an  interest  in  land,  or  the  subject 
of  compensation  for  its  loss  under  the  Lands  Clauses  Consolidation 
Act,  1845.  "The  statute,"  he  says  (4),  "limited  the  liability  to 
compensation  in  respect  of  injuries  to  definite  rights  of  a  permanent 
natuA'c,  that  is,  to  rights  in  land."  It  is  to  be  inferred  from  that 
that  an  obstruction  to  a  right  to  light  or  water,  or  of  a  right  of  way 
appurtenant  to  land,  comes  within  the  words  "injurious  affecting," 
and  would  be  distinguished  from  the  circumstances  of  the  case 
til  en  under  consideration.    Upon  the  whole,  it  seems  to  me  that 

(1)  y  B.  &  S.  149;  in  Ex.  CL  6  (2)  2  Bing.  N.  C.  281. 

n  &  S.  156 ;  34  L.  J.  (Q.B.)  257 ;  in  (3)  5  B.  &  S.  156 ;  34  L.  J.  (Q,B.) 

tlic  House  of  Lords,  Law  Kep.  2  H.  L.  257. 

175 ;  30  L.  J.  (Q  B.)  205.  (4)  6  B.  &  S.  at  p.  1G3. 
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the  right  which  has  been  invaded  here  is  a  right  to  an  interest  in       1867 
land,  and  that  the  damage  in  respect  of  which  the  plaintiff  claims       eaols 
compensation  is  not  too  remote,  but  is  directly  consequent  upon  Q„j^aiNGCBosa 
the  loss  of  the  plaintiff's  property  in  the  light.  No  difficulty  could  iutlway  Co. 
have  arisen  heie  but  for  the  umpire  haying  inserted  an  impertinent 
averment  in  his  award.    That  the  saleable  value  of  the  premises 
has  not  been  diminished  is  not  the  only  and  certainly  not  a  con- 
dusive  test.    A  man  is  not  to  be  driven  to  sell  his  projierty.    Ho 
may  choose  to  continue  his  business.    I  entertain  no  doubt  what- 
ever as  to  the  conclusion  we  ouo^ht  to  come  to. 


*o*^ 


JudffVMfnifor  the  plaintiff. 


Attorneys  for  plaintiff:  Drake  dk  Son. 
Attorney  for  defendants :  J.  Fredand. 


[IN  THE  EXOHEQUEB  CHAMBER.]  June  21. 

APPLEBY  AND  Anotheb  v.  MYERS. 

Cimtroxiy  Construction  of—  CompUte  Performance  'prevented  by  a  Misfortune  beyond 
the  Control  ofeitJier  Party. 

Where  A.  contracts  to  do  work  and  supply  materials  upon  the  premises  of  B. 
for  a  specific  sum,  to  be  paid  on  completion  of  the  wJiole,  A.  is  not  entitled  to 
Tecover  anything  until  the  whole  work  is  completed,  unless  it  be  shewn  that  the 
performance  of  his  contract  was  prevented  by  the  default  of  B. 

The  plaintifis  contracted  to  erect  certain  machinery  on  the  defendant's  premises 
at  specific  prices  for  particular  portions,  and  to  keep  it  in  repair  for  two  years, — thu 
price  to  be  paid^upon  the  completion  of  the  whole.  After  some  portions  of  the  work 
had  been  finished,  and  others  were  in  the  course  of  completion,  the  premises  with 
all  the  machinery  and  materials  thereon  were  destroyed  by  an  accidental  fire : — 

Eeld^ — reversing  the  judgment  of  the  Court  of  Common  Fleas, — that  both  parties 
were  excused  from  the  further  performance  of  the  contract ;  but  that  the  plaintifis 
were  not  entitled  to  sue  in  respect  of  those  portions  of  the  work  which  had  been 
completed,  whether  the  materials  used  had  become  the  property  of  the  defendant 
or  not. 

Appeal  from  a  judgment  of  the  Court  of  Common  Fleas,  in 
£&your  of  the  plaintiffs  upon  a  special  case,  the  report  of  which  will 
be  found  ante,  Yol.  i.  p.  615. 

Hannen  {Lawley  Smith  with  him),  for  the  defendant.    It  is  a 
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1867  general  rale  that,  when  a  person  has  undertaken  to  do  certain 
Appleby  work  to  be  paid  on  completion,  he  is  not  entitled  to  payment 
for  a  portion,  unless  he  is  prevented  from  completing  the  work 
by  the  wrongful  act  of  his  employer.  The  authority  for  this  is 
Ctiiter  V.  Powell.  (1)  The  judgment  of  the  Common  Pleas,  now 
appealed  from,  makes  an  exception  in  the  case  of  work  done 
upon  property  of  the  employer,  the  completion  of  which  work 
is  prevented,  not  by  any  default  on  the  part  of  the  contractor, 
but  in  consequence  of  the  accidental  destruction  of  the  pre- 
mises upon  which  the  work  was  being  done ;  and  this  upon  the 
ground  that  there  is,  in  such  a  case,  an  implied  contract  that  the 
premises  shall  be  kept  in  a  state  in  which  the  work  can  be  per^ 
formed  on  it. 

[Martin,  B.  In  Chitty  on  Contracts,  7th  ed-  p.  514^  it  is  said 
that  a  workman  is  entitled  to  be  paid  for  the  work  that  he  has 
done,  though  it  be  destroyed  by  an  accidental  fire  before  the  whole 
is  completed,  unless  by  the  uniform  custom  of  the  particular  trade 
payment  is  not  to  be  made  until  the  work  is  completed.] 

In  the  present  case  the  exception  arises  fix)m  the  express  terms 
of  the  contract,  instead  of  from  the  custom  of  the  trade.  Adlard  v. 
Booth  (2)  is  strongly  in  the  defendant's  favour. 

[Blackburn,  J.  In  that  case  the  plaintiff  did  receive  payment 
for  the  books  which  he  had  actually  delivered,  though  the  reporter 
(lid  not  so  understand  it,  and  has  made  it  appear  to  be  otherwise 
in  the  side-note.] 

The  Boman,  Scotch,  and  American  laws  are  all  opposed  to 
the  principle  upon  which  the  judgment  of  the  Court  below  is 
based  :  see  Story  on  Bailments,  s.  426 ;  Bromley  v.  Smith  (3),  in 
which  all  the  authorities  upon  the  subject  are  referred  to ;  FTtZwii 
V.  Knott  (4) ;  1  Bell's  Commentaries,  6th  ed.  s.  8,  p.  147 ;  Pothier's 
Contrat  de  Louage,  chap.  ii.  s.  433.  See  also,  for  the  English  law, 
Addison  on  Contracts,  4th  ed.  450 ;  and,  for  the  French  law,  the 
Code  Civil,  articles  1788—1790. 

[Blackburn,  J.    The  general  rule  of  law,  as  I  have  always 

(1)  2  Smith's  L.  0. 1. 

(2)  7  C.  &  P.  108. 

(3)  5  Alabama  Hop.  (N.S.}  143. 

(4)  3  Humph.  Rep.  473. 
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understood  it,  is,  I(es  perit  domino  suo ;  and  it  may  depend,  there-        1867 
fore,  upon  whether  the  property  in  any  of  the  materials  supplied     ApplkbT" 
by  the  plaintiffs  had  passed  to  the  defendant]  Mtbbs. 

That  maxim  of  law  is  in  the  defendant's  favour.  The  plaintiffs 
lose  their  work,  and  the  defendant  his  property. 

[Bramwell,  B.  If  a  man  agrees  to  deliver  a  chattel,  and  it  is 
burnt  before  delivery,  is  he  excused  ?] 

If  the  property  had  passed  before  delivery,  he  would  be :  WiHiamB 
V.  Uoyd  (1),  where  the  defendant  agreed  to  deliver  a  horse  upon 
request,  and  the  horse  died  before  request  made,  and  he  was  held 
excused.  The  broad  principle  is,  that  where  the  completion  of  the 
work  is  prevented  by  the  act  of  God,  neither  party  has  a  remedy 
against  the  other :  Bayne  v.  WaQcer.  (2) 

SoUy  for  the  plaintiffs.  It  was  assumed  by  the  Court  below,  that 
the  property  in  the  work  which  had  been  done  passed  to  the  defen- 
dant ;  and  as  to  some  of  it,  at  any  rate,  that  clearly  was  the  case. 
There  is  no  doubt  as  to  the  general  principle,  that  payment  cannot 
be  claimed  until  completion  of  the  contract.  But  the  law  has,  for 
general  convenience,  engrafted  upon  that  rule  certain  exceptions ; 
and  the  question  is,  whether  the  present  case  does  not  form  one  of 
them.  It  is  admitted  that  if  the  full  performance  of  the  work  had 
been  prevented  by  the  act  of  the  defendant,  the  law  would  imply  a 
contract  to  pay  on  a  quantum  meruit,  instead  of  leaving  the  plain- 
tiffs to  an  action  for  the  breach  of  contract  in  not  permitting  the 
plaintiffs  to  complete  the  work:  PlanchS  v.  (Mbum.  (3)  The  true 
principle  is,  that  where  work  is  done  or  materials  supplied  on  the 
land  of  another,  if  the  completion  of  the  contract  is  prevented  by 
vis  major,  the  law  implies  a  contract  on  the  part  of  the  person  for 
whom  and  on  whose  land  the  work  has  been  done,  and  whose  pro- 
perty the  materials  have  become,  to  pay  for  so  much  of  the  work 
and  materials  as  have  been  done  and  supplied.  That  proposition  is 
supported  by  the  authority  of  The  Digest,  and  also  by  that  of 
several  eminent  foreign  jurists,  and  amongst  them  of  Duranton, 
Troplong,  Pothier,  and  Domat.  In  Digest,  Lib.  19,  tit.  ii.  Locati 
Conduct],  1.  36,  De  Aversione,  the  rule  is  laid  down :  **  Opus  quod 
aversione  locatum  est  donee  adprobetur,  oomductoris  periculum  est 

(1)  Sir  W.  Jones,  179.  (2)  3  Dow,  233. 

(3)  8  Bing.  U. 
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1S67       Quod  vero  ita  conductum  sit^  nt  in  pedes  mensurasre  ptaestetoTy 

Affleby     eatenus  conductoris  periculo  est,  qnatenus  admensom  non  sit ;  et  in 

Mtebs.      utraque  causa  Bociturum  locatori;  si  per  eum  steterit,  quominus 

opus  adprobetur  vel  admetiatur.    Si  tamen  vi  majore  opus  prius 

interciderit  quam  adprobaretur,  locatoris  periculo  est ;  nisi  si  aliud 

actum  sit." 

[Blackburn,  J.  Suppose  a  riotous  mob  entered  the  defendant's 
premises  and  broke  the  machinery  before  the  work  was  completed^ 
according  to  the  principle  you  contend  for  the  plaintiffs  would  be 
excused  from  repairing  and  completing  the  work.] 

The  argument  must  go  that  length.     Neither  party  being  in 

.  fault,  the  question  is,  which  is  to  be  the  suflTerer.    The  work  being 

out  of  the  control  of  the  workmen,  and  the  cujstomer  being  the 

dominus  of  the  property,  the  maxim  Bes  perit  domino  suo  applies. 

[Blackbubn,  J.  L.  37  is  more  consonant  with  good  sense :  **  Si 
prius  quam  locatori  opus  probaretur,  vi  aliqua  consumptum  est, 
detrimentum  ad  locatorem  ita  pertinet  si  tale  opus  fuit  ut  probad 
deberet."  Here,  no  part  of  the  work  was,  according  to  the  terms 
of  the  contract,  to  be  paid  for  until  the  whole  was  completed.] 

"  Agreements  bind  not  only  as  to  what  is  expressed  therein,  but 
further  as  regards  all  the  consequences  which  equity,  usage,  or  law 
attribute  to  an  obligation  by  its  nature:"  C!ode  Civil,  art.  1135. 
And  Ihat  general  principle  is  not  confined  to  the  French  law. 
Extraordinary  and  unlooked-for  events  are  never  in  terms  provided 
for.  The  machinery,  though  not  completed,  would  enhance  the 
marketable  value  of  the  defendant's  premises.  In  the  same  title  of 
the  Digest,  L.  59,  the  following  case  is  put :  "  Marcius  domum 
faciendam  a  Flacco  conduxerat :  deinde  opens  parte  effecta  terrae 
motu  concussum  erat  sedificium.  Massurius  Sabinus,  si  vi  natnrali, 
veluti  terrffi  motu,  hoc  acciderit,  Flacci  esse  periculum." 

[Blackburn,  J.  If  the  contract  were  to  pay  for  the  building  on 
completion  it  would  be  like  Sinclair  v.  Bowles.  (1) 

Shee,  J.  The  note  to  the  last  passage  you  cite  throws  you  back 
upon  1.  36.] 

That  is  a  note  by  an  unknown  commentator.  In  Domat's  Lois 
Civiles,  liv.  tit.  iv.  s.  viii.  art.  8,  it  is  said :  "  Si  on  a  donne,  quelque 
matiere  a  un  ouvrier  pour  faire  un  ouvrage  a  un  certain  prix  de 

(1)  9B.&C.92;  4  M.  &  U.  1. 
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Touvrage  entier,  Tentrepreneur  n'aura  satisfait  a  son  engagement        1867 
et  n  en  sera  decharge  qu'aprfes  que  tout  Touvrage  6tant  v6rifie,  il  se     appleby 
trouvera  tel  qu'il  doive  etre  reju.    Et  si  e'est  un  travail  qui  soit      myem. 
de  pittsieurs  pieces,  ou  a  la  mesure,  et  a  un  certain  prix  pour  chaque 
piece  on  chaque  mesure,  I'entrepreneur  sera  decharge  a  proportion 
de  ce  qui  sera  compte  ou  mesur^  et  trouye  bien  fait.    Et  il  portera 
au  contraire  la  perte  de  son  ouvrage,  et  les  dommages  et  int^rets 
du  maltre,  s'il  y  en  a,  pour  ce  qui  se  trouverait  n'etre  pas  de  la 
qnalite  dont  il  deyait  etre.    Que  si  dans  Tun  et  dans  I'autre  cas  de 
ces  deux  marches  la  chose  p^rit  par  un  cas  fortuit  avant  que 
Touvrage  soit  v^rifi^,  le  maitre  en  portera  la  perte,  et  devra  le 
prix  de  Touyrage,  surtout  s'il  ^tait  en  demeure  de  le  verifier,  si 
ce  n'est  qu'il  parut  que  I'ouyrage  ne  fut  pas  tel  qu'il  diit  etre 
re^u." 

[Lush,  J.  That  assumes  the  work  to  be  completed.] 
Article  9  says :  "  Si  un  architecte  ayant  entrepris  de  faire  nne 
maison  on  antre  Edifice,  et  qu'ayant  acheve  la  construction,  ou 
setdement  une  partie,  elle  vienne  a  p^rir  par  un  debprdement, 
par  un  tremblement  de  terre,  ou  autre  cas  fortuit,  toute  la  perte 
sera  pour  le  maitre,  et  il  ne  laissera  pas  de  devoir,  et  les  materiaux 
fournis  par  Tentrepreneur,  et  ce  qui  se  trouvera  dA  de  la  fafon  de 
r^fice ;  car  la  deliverance  lui  ^tait  faite  de  tout  ce  qui  etait  bati 
sur  son  fonds.  Mais  si  le  batiment  perit  par  le  defaut  de  I'ouvrage 
I'architecte  perdra  son  travail  avec  ce  qui  sera  peri  des  materiaux, 
et  il  sera  de  plus  tenu  du  dommage  que  le  mtutre  en  pourra 
sonffrir."  Duranton,  Cours  de  Droit  Fran^ais,  vol.  ix.  tit.  8,  Du 
Contrat  de  Louage,  s.  250,  ed.  1833,  is  to  the  same  effect.  Speak- 
ing of  L.  36  of  the  Digest,  he  says:  "Mais  le  jurisconsulte,  en 
mettant  les  risques  a  la  charge  du  conducteur  tant  que  Touvrage 
convenu  per  aversionem  n'a  pas  et^  approuve  par  le  locateur,  ou 
que  Touvrage  convenu  au  pied  ou  a  la  mesure  n'a  pas  ^te  mesur^, 
n'entend  parler  que  des  risques  ordinaires,  et  non  des  cas  fortuits 
extraordinaires ;  car  il  ajoute  de  suite :  'Si  tamen  vi  majore  opus 
prius  interciderit  quam  adprobaretur,  locatoris  periculo  est ;  nisi  si 
aliud  actum  sit :  non  enim  amplius  prcestari  locator!  oporteat,  quam 
quod  sua  cura  atquc  opera  consequutus  esset.'  Le  jurisconsulte  Javo* 
lenus  dit  ^galement,  dans  la  loi  suivante,  que  si  I'ouvrage  vient  a 
perir  par  quelque  accident  de  force  majeure,  avant  d'avoir  ete  nj- 
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1867  proayd  par  celui  qui  I'a  donne  a  faire,  la  perte  en  est  supports  par 
Applbby  ~  ce  dernier,  si  toutefois  Touvrage  6tait  tel  qu'il  dftt  6i&  le^ii:  *Si 
priusquam  locatori  opus  probaretur^  yi  aliqua  consumptum  est 
detrimentum  ad  locatorem  ita  pertinet^  si  tale  opus  fuit  ut  probari 
deberet'  Et  il  est  bien  dair  que  c'est  mdtaae  quant  au  prix  de  la 
main  d'oeuyre,  que  la  perte  est  a  la  charge  de  celui  qui  a  donse 
Touvrage  a  faire,  puisque  ce  ne  pent  etre  que  sous  ce  rapport  qn'il 
y  a  lieu  a  la  question  de  savoir  si  louvrage  a  6t6  &it  comine  il 
devait  TStre."  The  same  distinction  is  laid  down  in  Pothier's 
Contrat  de  Louage,  c.  [3,  ss.  485,  436.  In  a  case  decided  in 
the  French  Cour  de  Cassation,  reported  in  Dalloz's  Jurisprudence 
Q&i^ral  for  1861,  p.  105,  it  is  laid  down  that  "  La  perte  par 
force  majeure,  de  constructions  en  cours  d'exdcution,  est  pour  le 
compte  du  propri^taire  du  sol  dans  lequel  ces  constructions  sont 
incorporees,  quoique  Tentrepreneur  en  ait  foumi  les  mat^riaox  et 
que  la  perte  soit  survenue  avant  la  reception  des  travaux,  ou  une 
mise  en  demem*e  de  les  T^rifier."  The  case  of  Bromley  v.  Smith  (1) 
is  certainly  opposed  to  this  view.  But  that  case  is  mainly  £>nnded 
on  a  passage  in  Story  on  Bailments,  s.  426,  where  the  Digest, 
lib.  19,  tit.  2, 1*  59,  and  also  Bell's  CommentarieB,  vol.  L  p.  146, 
5th  ed.,  are  not  referred  to. 

[Mabtin,  B.  In  the  notes  to  Cutter  y.  FoweU  (2),  it  is  said  that 
the  mere  &ct  of  the  part  performance  haying  been  beneficial  ib 
not  sufficient  to  render  the  party  benefited  liable ;  but  that  there 
must  be  circumstanceB  to  raise  an  implied  promise  to  pay  for  the 
work  done.] 

The  Court  will  so  construe  the  contract  as  to  carry  out^  if  pos- 
sible, the  intention  of  the  parties :  and  it  is  evident  that  both 
parties  here  contemplated  the  premises  continuing  to  exist  in  a 
condition  to  receive  the  work :  Withers  y.  Beynollds  (3) ;  CHay  t. 
Yates.  (4)  Another  class  of  cases,  of  which  Bugjf  y.  Minett  (5)  is 
a  leading  one,  shews  that  where  goods  which  have  been  bought 
are  destroyed  before  delivery,  the  vendor  is  excused  £rc»n  deIxve^ 
ing  them,  and  is  yet  entitled  to  the  price,  if  the  property  had 

(1)  6  Alabama  Rep.  (N.SO  143. 

(2)  2  Smith's  L.  C.  1. 

(3)  2B.ifeAd.882. 

(4)  1  H.  &  N.  78 ;  26  L.  J.  (Ex.)  237. 

(5)  11  East,  210. 
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paased  to  the  vendee  prior  to  their  destruction.    This  is  also  laid       1867 
down  by  Pothier,  as  quoted  in  Blackburn  on  the  Contract  of  Sale,     applebt 
p.  172. 

[Blackburn,  J.  That  was  put  by  Pothier  on  the  ground  that 
the  price  is  not  paid  for  the  delivery,  but  for  the  vesting  of  the 
goods.] 

Menetone  v.  Athawes  (1)  is  a  direct  authority  in  the  plaintiffs' 
favour.  Whether  the  contract  be  for  an  entire  sum  or  not,  if  it  is 
to  do  a  certain  work  it  is  an  entire  contract,  and  no  payment  is 
due  until  the  whole  is  finished:  and  such  was  the  fact  in  that 
case.  The  authority  cited  from  Pothier's  Contrat  de  Louage, 
c.  3,  is  also  in  the  plaintiffs'  favour.  There  is  nothing  there 
to  shew  that  the  work  was  to  be  done  on  the  premises  of  the 
employer.  _ 

[Blackburn,  J.,  referred  to  Bcberta  v.  Eaveloek.  (2)  ] 

In  Taylor  v.  Caldwell  (3),  Blackburn,  J.,  delivering  the  judg- 
ment of  the  Court,  enunciates  the  principle  by  which  this  case  is 
to  be  governed.  **  There  seems,"  he  says,  **  no  doubt  that,  where 
there  is  a  positive  contract  to  do  a  thing  not  in  itself  unlawful, 
the  contractor  must  perform  it  or  pay  damages  for  not  doing  it^ 
although  in  consequence  of  unforeseen  accidents  the  performance 
of  his  contract  has  become  unexpectedly  burdensome,  or  even 
impossible.  The  law  is  so  laid  down  in  Boll.  Abr.  vol.  L  p.  450, 
Condition  (G),  and  in  the  note  to  WaUon  v.  Waterhotue  (4),  and 
is  recognised  as  the  general  rule  by  all  the  judges  in  the  much 
discussed  case  of  HaU  v.  Wright.  (5)  But  this  rule  is  only  appli- 
cable when  the  contract  is  positive  and  absolute,  and  not  subject 
to  any  condition  either  express  or  implied :  and  there  are  autho- 
rities which,  as  we  think,  establish  the  principle  that  where,  fix)m 
the  nature  of  the  contract,  it  appears  that  the  parties  must  from 
the  beginning  have  known  that  it  could  not  be  fulfilled  imless 
when  the  time  for  the  fulfilment  of  the  contract  arrived  some 
particular  thing  continued  to  exist,  so  that,  when  entering  into  the 
contract,  they  must  have  contemplated  such  continuing  existence 

(1)  3  Burr.  1592. 

(2)  3  B.  &  A<L  404. 

(3)  3  B.  &  S.  826, 833 ;  32  L.  J.  (Q.B.)  164. 

(4)  2  Wms.  Saund.  421a,  6th  ed. 

(5)  E.  R  &  E.  746, 
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1867  as  the  foundation  of  what  was  to  be  done ;  there,  in  the  absence  <^ 
^~AypLEBT^  ^^7  express  or  implied  warranty  that  the  thing  shall  exist,  the 
contract  is  not  to  be  oonstmed  as  a  positive  contract,  bnt  as  subject 
to  an  implied  condition  that  the  parties  shall  be  excused  in  case, 
before  breach,  performance  becomes  impossible  bom  the  perishing^ 
of  the  thing  without  default  of  the  contractor." 
!^  Hannen,  in  reply.  If  the  parties  have  thought  fit  to  contract 
that  the  work  shall  be  paid  for  when  completed,  why  should  the 
Court  imply  any  other  contract  ?  In  the  absence  of  any  illegality, 
the  Court  must  giro  effect  to  the  contract  as  they  find  it  The 
opinions  of  foreign  jurists,  howeyer  yaluable  to  aid  in  the  elucida- 
tion of  a  doubtful  principle,  cannot  affect  the  decision  here. 

[Lush,  J.  The  Court  below  does  not  profess  to  found  its  judg- 
ment upon  the  Ciyil  law,  but  it  assumes  that  there  is  an  implied 
warranty  that  the  premises  shall  remain  in  a  state  to  receiye  the 
work.  If  that  be  so,  the  plamti£&  should  haye  recovered  the  whole 
sum.] 

The  case  does  not  shew  that  the  property  in  the  machinery 
which  was  fixed  passed  to  the  defendant  The  statement  that  they 
were  fixed  to  the  premises  must  be  read  with  reference  to  the 
subject  matter.  These  would  be  trade  fixtures.  Besides,  the 
plaintiffs  might  have  removed  one  piece  of  machinery  and  sub- 
stituted another. 

Cur.  adv.  vuU. 

June  21.  The  judgment  of  the  Court  (Martin,  B.,  Blackburn,  J., 
Bramwell,  B.,  Shee  and  Lush,  JJ.),  was  delivered  by 

Blackbubn,  J.  This  case  was  partly  argued  before  us  at  the 
last  sittings :  and  the  argument  was  resumed  and  completed  at 
the  present  sittings. 

Having  had  the  advantage  of  hearing  the  very  able  arguments 
of  Mr.  HoU  and  Mr.  Hannen,  and  having  during  the  interval  had 
the  opportunity  of  considering  the  judgment  of  the  Court  below, 
there  is  no  reason  that  we  should  further  delay  expressing  the 
opinion  at  which  we  have  all  arrived,  which  is,  that  the  judgment 
of  the  Court  below  is  wrong,  and  ought  to  be  reversed. 

The  whole  question  depends  upon  the  true  construction  of  the 
contract  between  the  parties.     We  agree  with  the  Court  below  iu 
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thinking  that  it  sufficiently  appears  that  the  wor]^  which  thq        1867 
plaintifid  agreed  to  perform  oould  not  be  performed  unless  the.    AfVLVRx 
defendant's  premises  continued  in  a  fit  state  to  enable  the  plaintiffs      ^^^ 
to  perform  the  work  on  them ;  and  we  agree  with  them  in  thinking 
that,  if  by  any  default  on  the  part  of  the  defendant,  his  premises 
were  rendered  unfit  to  receive  the  work,  the  pkintifis  would  have 
had  the  option  to  sue  the  defendant  for  this  default,  or  to  treat 
the  contract  as  rescinded,  and  sue  on  a  quantum  meruit.    But  we 
do  not  agree  with  them  in  thinking  that  there  was  an  absolute 
promise  or  warranty  by  the  defendant  that  the  premises  should  at 
all  events  continue  so  fit.    We  think  that  where,  as  in  the  present 
case,  the  premises  axe  destroyed  without  fault  on  either  side,  it  is 
a  misfortune  equally  affecting  both  peurties ;  excusing  both  from 
further  performance  of  the  contract,  but  giving  a  cause  of  action 
to  neither. 

Then  it  was  argued  before  us,  that,  inasmuch  as  this  was  a  con- 
tract of  that  nature  which  would  in  pleading  be  described  as  a 
contract  for  work,  labour,  and  materials,  and  not  as  one  of  bargain 
and  sale,  the  labour  and  materials  necessarily  became  the  property 
of  the  defendant  as  soon  as  they  were  worked  into  his  premises 
and  became  part  of  them,  and  therefore  were  at  his  risk.  We 
think  that,  as  to  a  great  part  at  least  of  the  work 'done  in  this  case, 
the  materials  had  not  become  the  property  of  the  defendant ;  for, 
we  think  that  the  plaintiffs,  who  were  to  complete  the  whole  for  a 
fixed  sura,  and  keep  it  in  repair  for  two  years,  would  have  had  a 
perfect  right,  if  they  thought  that  a  portion  of  the  engine  which 
they  had  put  up  was  too  slight,  to  change  it  and  substitute  another 
in  their  opinion  better  calculated  to  keep  in  good  repair  during 
the  two  years,  and  that  without  consulting  or  asking  the  leave  of 
the  defendant.  But,  even  on  the  supposition  that  the  materials 
had  become  unalterably  fixed  to  the  defendant's  premises,  we  do 
not  think  that,  under  such  a  contract  as  this,  the  plaintiffs  could 
recover  anything  unless  the  whole  work  was  completed.  It  is 
quite  true  that  materials  worked  by  one  into  the  property  of 
another  become  part  of  that  property.  This  is  equally  true, 
whether  it  be  fixed  or  movable  property.  Bricks  built  into  a  wall 
become  part  of  the  house ;  thread  stitched  into  a  coat  which  is 
under  repair,  or  planks  and  nails  and  pitch  worked  into  a  ship 
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1867  tmder  repair,  become  part  of  the  coat  or  the  ship  ;  and  therefore, 
Affleby  generally,  and  in  the  absence  of  something  to  shew  a  contrary 
Mms.  iJitention,  the  bricklayer,  or  tailor,  or  shipwright,  is  to  be  paid  for 
the  work  and  materials  he  has  done  and  provided,  although  the 
whole  work  is  not  complete.  It  is  not  material  whether  in  sacli  a 
case  the  non-completion  is  because  the  shipwright  did  not  choose 
to  go  on  with  the  work,  as  was  the  case  in  Bclberts  v.  Havdoch  (1), 
or  because  in  consequence  of  a  fire  he  could  not  go  on  with  it,  as 
in  Menetone  y.  Athawes.  (2)  But,  though  this  is  the  prima  facie 
contract  between  those  who  enter  into  contracts  for  doing  work 
and  supplying  materials,  there  is  nothing  to  render  it  either 
illegal  or  absurd  in  the  workman  to  agree  to  complete  the  whok, 
and  be  paid  when  the  whole  is  complete,  and  not  till  then :  and 
we  think  that  the  plaintiffs  in  the  present  case  had  entered  into 
such  a  contract.  Had  the  accidental  fire  left  the  defendant's 
premises  untouched,  and  only  injured  a  part  of  the  work  which 
the  plaintiffs  had  already  done,  we  apprehend  that  it  is  clear  the 
plaintiffs  under  such  a  contract  as  the  present  must  have  done 
that  part  over  again,  in  order  to  fulfil  their  contract  to  complete 
the  whole  and  "  put  it  to  work  for  the  sums  above  named  respec- 
tively." As  it  is,  they  are,  according  to  the  principle  laid  down 
in  Taylor  v.  Caldwell  (3),  excused  from  completing  the  work ;  but 
they  are  not  therefore  entitled  to  any  compensation  for  what  they 
have  done,  but  which  has,  without  any  fault  of  the  defendant, 
perished.  The  case  is  in  principle  like  that  of  a  shipowner  who 
has  been  excused  from  the  performance  of  his  contract  to  carry 
goods  to  their  destination,  because  his  ship  h^s  been  disabled  by 
one  of  the  excepted  perils,  but  who  is  not  therefore  entitled  to  any 
pa]rment  on  account  of  the  part-performance  of  the  voyage,  unless 
there  is  something  to  justify  the  conclusion  that  there  has  been  a 
fresh  contract  to  pay  freight  pro  rata. 

On  the  argument,  much  reference  was  made  to  the  CSvii  law. 
The  opinions  of  the  great  lawyers  collected  in  the  Digest  afford  us 
very  great  assistance  in  tracing  out  any  question  of  doubtful 
principle ;  but  they  do  not  bind  us :  and  we  think  that,  on  the 
principles  of  English  law  laid  down  in  Cutter  v.  Powdl  (4),  Jesse  t. 

(1)  3  B.  &  Ad.  404.  (3)  3  B.  &  S.  826 ;  32  L.  J.  (Q.R)  161 

(2)  3  Burr.  1592.  (4)  6  T.  R.  320 ;  2  Smith's  L.  0. 1. 
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Boy  (l)y  Munroe  t.  BiM  (2),  Sinclair  y.  Bowles  (3),  and  other  cases,  1867 
the  plaintiffs,  having  contracted  to  do  an  entire  work  for  a  specific 
sum,  can  recover  nothing  unless  the  work  be  done,  or  it  can  be 
shewn  that  it  was  the  defendant's  fault  that  the  work  was  incom- 
plete, or  that  there  is  something  to  justify  the  conclusion  that  the 
parties  have  entered  into  a  &esh  contract. 

We  think,  therefore,  as  already  said,  that  the  judgment  should 

be  reversed. 

Judgment  reversed. 

Attorney  for  plaintiffs :  J.  8.  Salaman. 

Attorneys  for  defendant :  Lems,  Mv/nm,  Nurm^  &  Longden. 


[IN  THE  EXCHEQUER  CHAMBER.]  June  20. 

MEYERSTEIN  v.  BARBER  and  Others. 

Bill  of  Lading,  how  long  in  Force — Goods  landed  at  a  Sufferance  Wharf  with  a 
**  Stop  "  for  Freight —  What  a  sufficient  Possession  to  maintain  IVover. 

A  bill  of  lading  remaiDS  in  force  until  there  has  been  a  complete  delivery  of  the 
goods  thereunder  to  a  person  having  a  right  to  receive  them.  ^ 

A.  was  indorsee  of  a  bill  of  lading  for  cotton,  drawn  in  a  set  of  three,  making 
the  cotton  deliverable  in  London  on  payment  of  freight.  The  cotton  had  been 
recently  landed  under  an  entry  made  by  A.,  and  carried  to  a  sufferance  wharf  in 
the  port  of  London,  where  it  remained  with  a  stop  thereon  for  freight.  On  the 
4th  of  March,  1865,  A.  obtained  from  the  plaintiff  an  advance  of  25001,  on  the 
deposit  of  tvx)  copies  of  the  bill  of  lading ;  A.  fraudulently  retaining  the  third  copy, 
which  the  plaintiff  supposed  to  be  in  the  hands  of  the  captain.  On  the  6th  and 
7th  of  March  (the  slop  for  freight  being  then  removed),  A.,  who  had  in  February 
instructed  the  defendants,  cotton-brokers,  to  take  samples  of  the  cotton  and  to  offer 
it  for  sale,  obtained  from  them  advances  to  the  amount  of  2000?.  on  the  deposit  of 
the  third  copy  of  the  bill  of  lading;  and  on  the  11th,  l)oing  then  informed  of  the 
prior  advance  by  the  plaintiff,  they  sent  such  third  copy  of  the  bill  of  lading  to  the 
wharfinger,  and  procured  the  cotton  to  be  transferred  into  their  names,  and  after- 
wards sold  it  and  received  the  proceeds  :— 

Eeld, — ^aflBrming  the  judgment  of  the  Court  of  Common  Fleas, — that  the  bill  of 
lading,  when  deposited  with  the  plaintiff,  retained  its  full  force  and  effect,  and 
consequently  that  there  was  a  valid  pledge  of  the  cotton  to  the  plaintiff  before  the 
advances  made  to  A.  by  the  defendants. 

Appeal  from  a  decision  of  the  Court  of  Common  Pleas  upon  a 
rule  to  set  aside  a  verdict  for  the  plaintiff  and  enter  a  verdict  for 
the  defendants,  reported  ante,  p.  38. 

(1)  1 C.  M.  &  R.  316.  (2)  8  E.  &  B.  738.  (3)  9  B.  &  a  92. 
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1867  The  declaration  contained  counts  for  money  receiTed  to  the  use 

MiYERffTEiN  of  the  plaintiff,  for  interest,  for  money  dne  npon  accounts  stated, 
Babbzr.      *^^  ^  trover  for  goods. 

The  defendants  pleaded  to  the  money  counts  never  indebted, 
and,  to  the  count  in  trover,  not  guilty,  and  not  possessed.  Issue 
thereon. 

The  cause  came  on  for  trial  before  Erie,  C.J.,  in  London,  on  the 
28  th  of  June,  1866,  when  the  facts  stated  in  the  following  case 
were  admitted  or  given  in  evidence ;  and  thereupon,  by  the  direc- 
tion of  the  Chief  Justice,  a  verdict  was  entered  for  the  plaintiff  for 
20197.  and  interest,  if  the  Court  should  think  the  plaintiff  entitled 
to  interest;  leave  being  reserved  to  the  defendants  to  move  to 
enter  the  verdict  for  them, — ^the  Court  to  be  at  liberty  to  draw 
any  inferences  of  fact : — 

1.  The  plaintiff  is  a  merchant  carrying  on  business  in  London, 
and  the  defendants  are  colonial  brokers  in  London,  carrying  on 
business  under  the  firm  of  Baiber,  Newphew,  &  Co. 

2.  In  August,  1864,  De  Souza,  Cammiade,  &  Co.,  of  Madras, 
,     shipped  at  Coconada,  in  India,  277  bales  of  cotton,  by  a  ship  called 

the  Aecutus,  for  London,,  and  received  from  the  master  a  bill  of 
lading  in  three  parts,  in  the  margin  of  which  the  cotton  was 
described  as, "  ^^  &  Co.  205  bales,"  and  «  %^  &  Co.  72  bales ;" 
each  part  thereof  being  signed  by  the  master. 

3.  In  August,  1864,  the  Acastus  sailed  from  Coconada  with  the 
277  bales  of  cotton  on  board  thereof,  bound  for  London. 

4.  The  firm  of  F.  de  Souza,  Cammiade,  &  Co.,  named  in  the  bill 
of  lading,  were  merchants  carrjring  on  business  at  Madras ;  and 
they  consigned  the  277  bales  in  question  to  J.  C.  Az6mar  &  Co^ 
merchants  in  London,  for  sale  on  commission,  on  account  of 
De  Souza,  Cammiade,  &  Co.,  and  sent  them  an  invoice  of  the 
consignment;  and  F.  de  Souza,  Cammiade,  &  Co.,  drew  four  bills 
of  exchange  for  (in  all)  60007.  upon  J.  C.  Azemar  &  Co.  against 
the  cotton ;  and  F.  de  Souza,  Cammiade,  &  Co.,  having  received 
the  three  parts  of  the  bill  of  lading,  indorsed  each  of  such  three 
parts  in  blank,  and  sold  their  drafts  on  Azemar  &  Co.  to  the 
Chartered  Mercantile  Bank  of  India ;  and  the  three  parts  of  the 
bill  of  lading  so  indorsed  by  F.  de  Souza,  Cammiade,  &  Co.,  were 
delivered  J>y  them  to  the  bank  attached  to  the  bills  of  exchange. 
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as  Becority  for  their  due  acceptance  and  payment.    The  bills  of       18C7 
exchange  were  accepted  by  Azemar  &  Co.  by  way  of  advance  to  MBTBRfirsar 
F.  de  Souza,  Cammiade^  &  Co.,  on  the  cotton,  and  fell  due  as     ba^er. 
follows :— 3000/.,  due  12th  January,  1865 ;  1000/.,  due  3rd  March, 
1865;   1000/.,  due  22nd  March,  1865;  10007.,  due  22nd  March, 
1865;  together  60007;  and  such  accepted  bills  of  exchange,  with 
the  three  parts  of  the  bill  of  lading  so  attached  thereto,  were  held 
by  the  London  branch  of  the  Chartered  Mercantile  Bank  of  India 
for  value  prior  to  January,  1865,  and  until  they  were  taken  up  as 
hereinafter  mentioned. 

5.  At  the  end  of  1864,  Az6mar  &  Co.  retired  from  trade,  and 
gave  up  their  business  (including  the  above  consignment)  to 
Mr.  S.  Abraham,  their  manager,  who  continued  the  business  under 
the  firm  of  S.  Abraham  &  Co. 

6.  In  January,  1865,  Mr.  De  Souza,  of  the  said  firm  of  F.  de 
Souza,  Cammiade,  and  Co.,  of  Madras,  was  in  London,  and  Mr. 
Az6mar,  having  informed  him  of  the  transfer  of  his  business  to 
Abraham,  applied  at  Abraham's  request  to  De  Souza  to  assist 
Abraham  in  money  matters  until  the  Acastus  should  arrive,  on  the 
ground  that  the  cotton  would  be  examined  by  the  brokers,  and 
money  advanced  on  it,  advances  not  being  obtainable  on  the  bill 
of  lading.  De  Souza  thereupon  agreed  to  assist  Abraham ;  and, 
Az^mar's  late  firm's  name  being  known  in  the  market,  he,  Azemar, 
under  the  style  of  J.  C.  Azemar  &  Co.,  drew  on  F.  de  Souza, 
Cammiade,  &  Co.,  of  Madras,  four  bills  of  exchange  for  1500J. 
each,  at  six  months'  sight,  antedating  the  bills  10th  of  August, 
1864 ;  and  De  Souza,  in  London,  accepted  these  four  bills  in  the 
name  of  his  firm  of  F.  de  Souza,  Cammiade,  &  Co.,  payable  in 
London,  and  fedling  due  on  the  24th  of  March,  1865.  Az6mar 
&  Co.  indorsed  the  bills  in  blank,  and  delivered  them  to  Abraham 
&  Co.,  who  discounted  three  of  them  (together  45002.)  with  Smith, 
Payne,  &  Smith,  bankers  in  London  (the  fourth  bill  coming  into 
the  hands  of  the  plaintifi*,  as  mentioned  in  paragraph  14  of  this 
case).  Each  of  these  four  1500Z.  biUs  contained  in  the  body 
thereof,  immediately  before  the  signature  of  the  drawers,  the  fol- 
lowing words :  **  Value  in  ourselves,  which  place  to  account  cotton 
per  AeaduB  as,  advised  by." 

7.  On  the  31st  of  Januaiy,  1865,  the  Aeastw  arrived  at  London 
y  0k  IL  3  G  2 
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1887  with  the  277  bales  of  cotton  on  board  thereof;  but  the  iiict  of  h^ 
MnxBRxiK  airival  was  not  known  to  the  plaintiff  until  subsequently  to  the  ad- 
vance made  by  him  on  the  4th  of  March,  1865,  as  mentioned  in 
paragraph  19  of  this  case.  The  vessel  went  into  the  St.  Katharine's 
Docks,  which  are  situate  on  the  Middlesex  side  of  the  Thames,  and 
on  the  2nd  of  February,  1865,  Abraham  made  an  entry  of  the  cation 
at  the  Custom  Rouse  for  the  landing  and  warehousing  thereof  at 
Cotton's  Wharf  J  which  is  a  public  sufferance  wharf  situate  on 
the  Surrey  side  of  the  Thames,  and  belongs  to  Messrs.  Scovell, 
wharfingers.  This  entry  was  in  the  form  given  by  the  Statute 
16  &  17  Vict.  c.  107,  s.  60.  Messrs.  Scovell's  clerk  in  the  usual 
course  of  business  saw  Abraham's  entry  at  the  Custom  House,  and 
thereupon  Messrs.  Scovell  sent  lighters  and  fetched  the  277 
bales  of  cotton  from  the  ship's  side  at  the  docks  to  their  wharf 
(Cotton's  Wharf),  where  the  cotton  was  landed  and  warehoused ; 
and  entries  were  made  by  the  wharfingers  in  books  called  by  them 
^  Foreign  Order  Book,"  and  ''  Landing  Ledger,"  shewing  that  the 
cotton  had  been  entered  by  Abraham  on  the  2nd  of  February; 
that  a  sampling  order  had  been  given  in  favour  of  Barber  &  Ca 
on  the  9th ;  that  the  cotton  was  stopped  by  the  Chartered  Bank  of 
India  on  the  3rd  of  February,  and  by  the  shipowner  for  freight  on 
the  7th;  and  that  releases  were  lodged  by  the  latter  on  the  7th  of 
March,  and  by  the  former  on  the  6th  of  May. 

8.  The  landing  of  the  cotton  was  completed  on  the  7th  of 
February,  1865 ;  it  was  not  liable  to  any  Customs  duty. 

9.  The  master  of  the  ship  in  due  course  lodged  a  stop  for  freight 
on  the  cotton  at  the  wharf,  which  was  not  removed  till  the  7th  of 
March,  1865,  when  the  freight  was  paid. 

10.  On  the  9th  of  February,  1865,  S.  Abraham  &  Co.  instructed 
the  defendants,  as  their  brokers,  to  sell  the  277  bales  of  cotton 
in  question,  and  gave  the  defendants  a  sampling  order  on  the 
wharfingers,  and  requested  the  defendants  to  report  upon  the 
cotton. 

11.  The  defendants  lodged  the  above  order  at  the  wharf,  and  on 
the  10th  of  February  got  samples  of  the  cotton  from  the  whail^ 
and  on  the  11th  made  a  report  to  Abraham  on  the  cotton. 

12.  Very  shortly  after  this  report,  Abraham  told  the  defendants 
that  he  should  require  an  advance,  and  wanted  to  know  whether 
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they  could  give  him  about  40002L  against  the  cotton  in  question.       1867 
The  defendant  Charles  Barber  told  Abraham  that  he  could  have  TI 

METEBSTEIH 

20007.  if  he  liked;  but  Abraham  said  that  it  did  not  suit  him     _  v. 
to  take  it  then ;  he  would  wait.    Before  the  cotton  had  arrived, 
Abraham  had  asked  the  defendants  if  they  would  advance  on 
the  bill  of  lading,  and  was  told  by  them  that  they  did  not  advance 
on  bills  of  lading,  but  only  on  goods  oa  the  spot. 

13.  The  plaintiff  had  known  Az^mar  &  Go.  for  a  considerable 
period,  and  had  been  in  the  habit  of  having  very  large  transactions 
with  them,  and  had  known  Abraham  as  long  as  Azemar.  After 
Abraham  took  up  Azemar's  business,  the  plaintiff  was  in  the  habit 
from  time  to  time  of  making  advances  to  Abraham  in  the  same 
way  as  he  had  done  before.  In  February,  1865,  Abraham  applied 
to  the  plaintiff  to  advance  him  3000Z.  on  having  security,  which 
the  plaintiff  agreed  to  do,  and  thereupon  received  from  Abraham 
the  following  letter : — 

«  W.  Meyerstein,  Esq.  **  London,  10  Feb.  1865. 

"  Dear  Sir, — We  beg  to  hand  you  herewith  B.  L.  of  28  chests 

indigo,  per  Evadne £1060 

"  48  bales  of  cotton  per  Queen  of  Ava     .        .    •       1090 
^'F.  de  Souza  acceptance,  24  March  ^      .        •  1500 

£3650 

(being  drawn  against  cotton  per  Aecutus,  value  about  700021,  you 

have  a  lien  on  the  goods  to  the  above  amount,  which  will  be 

handed  to  you  as  soon  as  realized)  against  which  please  accept 

Messrs.  Chatelier  &  Go's,  draft  1500Z.,  due  26th  of  March,  and 

1500Z.,  due  19th  of  April. 

"  S.  Abraham  &  Oo. 

**  The  B.  lading  per  Queen  of  Ava  will  follow  on  Monday." 

14.  On  the  10th  of  February,  Abraham  indorsed  De  Souza  & 
CoJb  acceptance  to  Azemar  &  Co.'s  fourth  draft  for  15007.  (residue 
of  60002.),  and  sent  it  the  plaintiff,  with  the  above  letter ;  and  the 
plaintiff  also  received  from  Abraham  the  bill  of  lading  for  indigo 
per  Evadne,  and  cotton  per  Queen  of  Ava,  also  mentioned  in  such 
letter. 

15.  The  plaintiff  thereupon  accepted  Chatelier  &  Co.'s  two 
drafts  for  15002.  each,  mentioned  in  such  letter,  and  paid  the 

8  0  2  2 


666  OOUBT  OF  COMMON  PLEAS.  [L.  R 

1867  same  at  matiirity  thereof,  on  the  26th  of  March  and  19th  of 
Mkysbstedt  April,  1865. 
B JiEB,  ^^'  -*^^  *^®  ^^^  ^^  February,  1865,  the  defendants  from  time 
to  time  made  several  offers  for  the  cotton  per  Aeadus  to  Abraham  & 
Co. ;  but  the  latter  did  not  accept  the  prices  offered.  During  the 
week  ending  Saturday,  the  4th  of  March,  1865,  Abraham  told 
Charles  Barber,  one  of  the  defendants,  that  he  (Abraham)  was 
trying  to  make  arrangements  to  take  up  a  bill  that  would  be  due 
in  a  few  days,  and  that  he  should  most  likely  require  the  200021 
which  the  defendants  had  offered,  if  they  could  not  give  him  more. 

17.  Prior  to  the  4th  of  March,  1865,  Abraham  &  Co.  paid  such 
of  the  bills  of  exchange  drawn  by  F.  de  Souza  &  Ca  on  Az^mar  & 
Co.  as  had  become  due,  the  Chartered  Mercantile  Bank  of  India 
retaining  all  the  parts  of  the  bills  of  lading  annexed  to  the  two 
remaining  bills  of  exchange  for  (together)  20007.,  falling  due  on 
the  22nd  of  March,  1865. 

18.  Shortly  before  the  4th  of  March,  1865,  Abraham  asked  the 
plaintiff  to  make  him  a  further  advance  of  30007.,  to  meet  bills  to 
take  up  about  300  bales  of  cotton  by  two  ships,  the  Aeadus  and 
the  Walhce,  telling  the  plaintiff  that  the  cotton  would  be  worth 
800021  The  plaintiff  told  him  at  the  time  that  he  had  to  write 
over  to  France,  and  would  try  to  make  an  arrangement  to  make 
an  advance  of  25002.,  but  could  not  on  that  day  promise  to  give 
him  an  advance,  but  would  do  his  best  On  the  next  day,  Abraham 
applied  again  to  know  whether  the  plaintiff  had  made  arrange- 
ments to  make  him  an  advance,  as  he  wanted  the  money  particu- 
larly for  the  4th.  The .  plaintiff  then  told  him  that  if  he  sent 
down  the  next  morning  he  could  give  him  a  cheque. 

19.  On  the  following  Saturday  (viz.  the  4th  of  March,  1865), 
Abraham  gave  his  own  cheque  to  the  London  branch  of  the 
Chartered  Mercantile  Bank  of  India,  for  19952. 11&  3d.,  in  pay- 
ment of  Azemar  &  Co.'s  two  remaining  acceptances  for  (together) 
2000/.,  due  the  22nd  of  March  (being  the  amount  of  those  bilk 
less  rebate  of  interest) ;  and  thereupon  the  bank  delivered  up  to 
Abraham  the  said  three  parts  of  the  bill  of  lading.  Abraham  on 
the  same  day  sent  the  plaintiff  one  of  the  said  parts  of  the  bill  of 
lading  for  the  cotton  per  Aeadus,  and  one  part  of  a  bill  of  lading 
for  eleven  bales  of  cotton  per  the  WoBaeSj  tc^ether  with  F.  de 
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Souza  &  Co.'s  original  consignment  invoice  to  Az^mar  &  Co.  for        1867 
the  277  bales  of  cotton  per  Acasius,  and  the  original  Indian  con-   METEBsimr 
signment  invoice  for  the  eleven  bales  of  cotton  per  Wallace  ;  and 
the  plaintiiF  thereupon,  in  exchange  for  such  documents,  gave 
Abraham  &  Co.  a  cheque  for  2500?.,  which  was  duly  paid. 

20.  The  plaintiff  immediately  on  receiving  the  bills  of  lading 
asked  for  the  second  part  of  the  bill  of  lading,  and  received  the 
second  part  of  the  bill  of  lading  per  AcastuSy  and  the  second  part 
of  the  bill  of  lading  per  WaUace,  on  the  6th  or  7th  of  March.  The 
plaintiff  did  not  ask  for  the  third  parts  of  the  bills  of  lading, 
believing  that  such  third  parts  were  retained  by  the  captains  of 
the  vessels. 

21.  The  defendants  were  ignorant  of  all  the  aforesaid  trans- 
actions between  the  plaintiff  and  Abraham  &  Co. 

22.  On  Monday,  the  6th  of  March,  186^,  Abraham  saw  Charles 
Barber,  one  of  the  defendants,  and  said  that  he  should  then  be 
glad  to  take  the  2000/.  against  the  cotton  per  Aeastus.  Barber 
told  him  that  they  would  not  advance  at  all,  unless  he  agreed  to 
sell  the  cotton  at  once,  as  they  had  obtained  several  offers  which 
he  had  declined,  adding  that  he  did  not  think  the  market  would 
then  bear  so  much  as  2000/.  advance.  He  then  gave  Abraham 
Barber  &  Co.'s  cheque  for  1500/.,  and  told  him  that  they  would 
make  a  calculation,  and,  if  it  would  bear  500/.  more,  he  should 
have  it  the  next  day.  Barber  asked  Abraham  if  he  had  paid  the 
freight,  to  which  Abraham  replied  that  he  had  not,  but  that  he 
would  do  so  on  the  morning  of  the  next,  day,  Tuesday,  the  7th  of 
March. 

23.  On  the  7th  of  March,  1865,  the  freight  was  paid,  and  the 
stop  for  freight  was  removed ;  and  the  defendants,  having  ascer- 
tained at  the  wharf  that  the  goods  were  freed,  gave  Abraham  on 
that  day  another  cheque  for  500L 

24.  Both  of  the  defendants'  said  cheques  for  1500/.  and  500/.  were 
duly  paid. 

25.  On  the  6th  of  March,  the  defendants,  in  exchange  for  their 
cheque  for  1500/.,  received  from  Abraham  the  third  part  of  the 
bill  of  lading  for  the  cotton  per  the  Aeastus,  indorsed  as  mentioned 
in  paragraph  4. 

26.  It  was  the  duty  of  the  defendants'  managing  clerk,  Fumesd, 
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1867  to  attend  to  lodging  bills  of  lading  at  the  wliarf  under  each  cir- 
Heysbsteik  cnmstances ;  and  the  defendants'  practice  was  to  send  on  the  bills 
of  lading  to  the  wharf  at  once :  but  Fumess  was  away  ill  at  this 
time^  and  did  not  return  for  some  time  after ;  and,  owing  solely  to 
his  absence,  the  bill  of  lading  was  not  lodged  by  the  defendants  at 
the  wharf  until  the  11th  of  March,  1865,  after  the  interview  be- 
tween Charles  Barber  and  the  plaintiff  mentioned  in  paragraph  31 
of  the  case. 

27.  On  the  9th  of  March,  the  defendants  sold  100  bal^  of  the 
277  bales  of  cotton  per  Aeasius  (of  which  10  bales  were  after- 
wards rejected  by  the  buyers),  and  on  the  10th  of  March  tiiey 
sold  47  bales  more  (of  which  3  bales  were  afterwards  rejected  by 
the  buyers),  and  on  such  dates  they  sent  in  contracts  for  the  same 
to  S.  Abraham  &  Co.,  and  to  the  yarious  buyers,  with  the  marks 
and  numbers  of  the  bales  stated  in  the  contracts. 

28.  Subsequently  to  the  4th  of  March,  1865,  Abraham  made  an 
application  to  the  plaintiff  for  a  further  advance  of  10007.  against 
the  cotton. 

29.  Subsequently  to  this,  Abraham  applied  to  the  plaintiff  for 
further  advances ;  and,  on  the  lOtii  of  March,  the  plaintiff  told 
Abraham  that  he  should  be  very  glad  to  do  so,  as  he  had  always 
promised  to  make  him  further  advances,  provided  he  was  perfectly 
safe,  and  his  security  safe  as  regards  the  value ;  that  he  would  go 
with  Az6mar  over  the  securities,  and  would  be  the  next  morning 
at  Abraham's  office,  and  then  tell  him  whether  and  to  what  extent 
he  would  make  him  further  advances.  In  consequence  of  some 
conversation  which  the  plaintiff  had  with  Az^mar,  he  on  the 
morning  of  Saturday,  the  11th  of  March,  1865,  handed  his  derk 
all  the  bills  of  lading,  and  sent  him  down  to  the  docks  to  make 
inquiries ;  and  he  had  an  interview  that  morning  with  Abraham 
and  Azemar  at  Abraham's  office ;  and,  while  discussing  with  them 
the  question  of  a  further  advance,  the  plaintiffs  clerk  returned, 
and  the  plaintiff  then  learned  from  him  that  there  was  no  cotton 
at  the  docks.  The  plaintiff  thereupon  asked  Abraham  what  had 
been  done  with  the  cotton  and  those  other  goods  which  his  clerk 
said  were  not  at  the  docks.  Abraham  at  first  made  no  reply.  After 
pressing,  Abraham  said  "  The  cotton  I  have  sent  to  Barber's,  and 
the  indigo  I  have  sent  to  Johnson ;"  but  Abraham  did  not  tell  the 
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plaintiff  when  he  had  sent  the  cotton  to  defendants.    Abraham        1867 
told  the  plaintiff  that  he  had  received  advances  for  the  goods  ^KmnBoT 
from  his  brokers,  the  defendants ;  but  he  did  not  say  when  the  ** 

advances  were  made ;  and  the  plaintiff  thought  that  they  had  been 
made  in  the  ordinary  way. 

30.  The  plaintiff  thereupon  said  that  he  found  that  he  had  been 
robbed  to  a  considerable  extent,  and  insisted  upon  Abraham  giving 
him  some  security ;  and  thereupon  the  plaintiff  got  from  Abraham 
the  following  letters : — 

"  London,  llth  March,  1865. 

"  W.  Meyerstein,  Esq. 

*'  Dear  Sir, — Pursuant  to  the  arrangement  between  us,  we  do 

hereby  transfer  and  make  over  to  you  all  surplus  proceeds  which 

may  be  coming  to  us  after  realization  of  the  under-mentioned 

goods  now  in  the  hands  of  the  under-mentioned  brokers,  after 

satisfaction  of  their  claims  on  the  same ;  such  surplus  proceeds  to 

be  held  by  you  as  security  for,  and,  so  far  as  the  same  may  prove 

sufficient  for  that  purpose,  to  be  applied  by  you  in  or  towards 

payment  of  your  advances  to  or  for  us,  your  liabilities,  or  your 

current  account. 

(Signed)     "  S.  Abraham  &  Co." 

[Here  followed  an  enumeration  of  various  bales  of  cotton  and 

chests  of  indigo  in  the  hands  of  Messrs.  Andrew  Johnson  &  Co., 

and  of  Messrs.  Barber.] 

"  London,  llth  March,  1865. 

"  Messrs.  Barber,  Nephew,  &  Co. 

Dear  Sirs, — We  request  you  will  pay  over  to  Mr.  W.  Meyerstein 

of  this  city  the  surplus  net  proceeds  of  the  under-mentioned  goods, 

after  satisfying  the  advances  you  have  made  us  upon  the  same ; 

and  we  shall  be  obliged  by  your  addressing  a  letter  to  Mr.  W. 

Meyerstein  confirming  this. 

(Signed)    "  S.  Abraham  &  Co." 

[Here  followed  an  enumeration  of  various  bales  of  cotton, 
amongst  which  were  the  277  bales  per  Ac<i8tu8.'] 

The  goods  per  AeastuB  were  struck  out  of  this  letter  by  the 
plainti£^  he  saying  he  did  not  want  to  have  stolen  goods  trans- 
ferred to  him. 

31.  The  plaintiff  thereupon,  on  the  llth  of  March,  1865,  took 
the  last-mentioned  letter  to  Barber  &  Co.,  and  gave  it  to  Charles 
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1867        Barber,  and  told  him  that  he  had  advanced  Abraham  2500Z.  on  the 

Hetbbstein'  cotton  -perAcastus;  but  upon  the  evidence  it  was  doubtful  whether 

Basbkr.     ^^®  plaintiff  told  Charles  Barber  that  the  date  of  the  advance  by  him 

was  previous  to  the  advance  by  the  defendants ;  the  plaintiff  say* 

ing  he  did  so  inform  Charles  Barber,  and  Charles  Barber  stating 

the  contrary. 

32.  Barber  promised  to  send  a  reply  to  the  letter,  and  on  the 
same  day  wrote  the  plaintiff  as  follows : — 

«  London,  11th  March,  1865. 

"  W.  Meyerstein,  Esq. 

"  Dear  Sir, — We  have  this  day  received  a  letter  from  Messrs. 
Abraham  &  Co.,  requesting  us  to  pay  over  to  you  the  surplus  net 
proceeds  of  324  bales  cotton  as  per  memorandum  at  foot^  which 
shall  receive  our  attention  in  due  course. 

(Signed)    "  Barber,  Nephew,  &  Ca" 

[The  memorandum  at  the  foot  of  this  letter  mentioned  201 
bales  per  Cheviot,  21  per  Queen  of  India,  and  102  per  Bdgravia^ 
together  324  bales.]  The  name  of  the  ship  Acastua  was  written 
therein,  but  struck  through. 

33.  On  Monday  morning,  the  13th  of  March,  1865,  the  defen- 
dants applied  to  the  wharfingers  at  Cotton's  Wharf  for  warrants 
for  the  277  bales,  and  got  warrants  made  out  in  their  (defendants') 
own  names  for  the  same.  Previously  to  obtaining  the  warrants, 
the  defendants  on  the  13th  of  March  had  given  delivery  orders  to 
their  buyers  for  a  quantity  of  the  cotton,  but  the  goods  were  not 
ultimately  delivered  from  the  wharf  upon  such  delivery  orders,  as 
the  warrants  were  issued  in  the  meantime. 

34.  On  Monday,  the  13th  of  March,  1865,  the  defendants  received 
from  the  plaintiff's  attorneys  notice  that  he  claimed  the  proceeds 
of  the  cotton  per  Acastus  and  WdUaee;  to^which  they  replied  on 
the  same  day : — 

"  We  are  in  receipt  of  your  letter,  dated  the  11th  instant.  We 
know  nothing  of  any  such  transfer  to  Mr.  Meyerstein  as  you  allege. 
The  eleven  bales  of  cotton  per  Wallace  have  not  been  in  our  hands. 
On  the  277  bales  per  Acastus,  we  made  advances  in  the  ordinary 
course  of  business;  and  the  greater  part  have  been  sold,  and  a 
portion  delivered.  We  cannot  waive  any  of  our  rights  against  the 
cotton  or  its  proceeds." 
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35.  After  the  13th  of  March,  1865,  the  defendants  sold  the       iSfiT 
remainder  of  the  277  bales  per  Acasius,  and  sent  in  contracts  for  ^msybbstv^ 
the  same,  containing  the  marks  and  numbers,  to  Abraham  &  Co,     bj^^. 
and  to  the  buyers. 

36.  The  277  bales  of  cotton  were  delivered  to  the  buyers  of  the 
cotton  to  whom  the  defendants  had  sold  the  same.  The  defen- 
dants delivered  the  warrants,  which  they  had  obtained  from  the 
wharf,  to  their  buyers,  and  the  cotton  was  delivered  by  the 
wharfingers  to  the  buyers,  upon  production  by  the  holder  of  such 
warrants. 

37.  The  defendants  had  no  notice  of  the  transactions  between 
the  plaintiff  and  Abraham,  or  of  the  transactions  between  De 
Souza  &  Co.,  Azemar  &  Co.,  and  Abraham  &  Co.,  at  the  time 
when  the  defendants  made  their  advances  on  the  6th  and  7th  of 
March,  1865. 

38.  The  defendants  had  also  made  advances  on  the  other  goods 
enumerated  at.  the  foot  of  Abraham  &  Co.'s  letter  to  them  of  the 
11th  of  March,  1865. 

39.  The  defendant  Charles  Barber  stated  that  he  never  ad- 
vanced till  after  the  arrival  of  the  goods,  and  that  he  made  no 
objection  to  advancing  on  one  part  of  the  bill  of  lading,  without 
requiring  the  other  parts  to  be  given  up. 

40.  Abraham  absconded  on  discovery  of  his  frauds. 

41.  On  the  14th  of  March,  1865,  the  solicitors  for  Messrs. 
Smith,  Payne,  &  Smith,  wrote  to  the  defendants,  as  follows : — 

"We  are  instructed  by  Messrs.  Smith,  Payne,  &  Smith,  who  are 
holders  of  the  imder-mentioned  bills,  discounted  with  them  by 
Abraham  &  Co.,  to  apply  to  you  on  the  subject  of  the  cotton, 
which  we  understand  was  specially  hypothecated  to  cover  those 
bills,  and  referred  to  in  them  as  cotton  per  AcastiAS. 

*^  It  has  been  represented  to  Messrs.  Smiths  that  you  claim  a  lien 
on  the  cotton  in  question ;  and  we  shall  be  obliged  by  your  in- 
forming US|  if  this  be  the  case,  what  it  is,  and  under  what  cir- 
cumstances it  was  acquired. 

*'  Freshfields  &  Newman. 

"Bills  for  £1500,  dated  10th  August,  1864,  drawn  by  J.  C. 
Azemar,  and  accepted  by  De  Souza  &  Co.,  and  payable  six  months 
after  sight ;  ditto,  same  date,  for  same  sum,  drawn  and  accepted  by 


672  '  CX)UBT  OP  COMMON  PLEAa  [L.  B. 

1867       same  parties^  and  payable  at  like  date;  ditto,  same  date,  same 
~ismBsix^  8^U3iy  drawn  and  accepted  as  above,  and  payable  as  above." 

Babbkb.  -"^  ^^  month  of  August,  1865,  the  acceptors  of  the  bills  having 
fJEoled,  the  plaintiff  made  an  arrangement  with  Smith,  Payne,  & 
Smith,  under  which  he  paid  them  18501.,  and  they  gave  him  up 
the  bills  mentioned  in  that  letter,  and  made  over  to  him  all  their 
rights. 

42.  On  the  4th  of  September,  1865,  the  defendants  made  up  an 
account  shewing  the  result  of  their  sales  of  the  various  goods  in 
their  hands.  Such  account  includes  interest  on  the  items  on 
both  sides  thereof  up  to  the  2nd  of  September,  1865.  [A  copy 
of  the  account  was  set  out  in  the  case,  shewing,  amongst  other 
things,  the  advances  made  by  the  defendants  on  the  cotton  per 
AcastuSy  and  the  sums  realized  on  the  sales  thereof.] 

43.  This  account  was  the  first  intimation  that  the  plaintiff  had 
in  any  way  of  the  defendants'  advances  being  subsequent  to  his. 

44.  On  the  20th  of  November,  1865,  the  defendants  (on  other 
claims  being  withdrawn)  paid  to  the  plaintiff  8292.  ITs.  lOd,  being 
the  difference  between  the  defendants'  advance  of  2000Z.,  with 
interest  thereon,  and  2848Z.  ISs.  the  proceeds  of  the  277  bales 
cotton  per  AcaduB,  with  interest  thereon,  as  shewn  upon  the 
account.  This  amount  was  paid  and  received  expressly  without 
prejudice  to  any  of  the  questions  in  this  cause. 

45.  20192.  Os.  2d.  is  the  amount  of  the  difference  between  the 
proceeds  of  the  277  bales  cotton,  with  interest  thereon,  as  shewn 
by  the  account^  and  such  sum  of  8292L 178.  lOd. 

46.  Abraham  &  Co.  at  the  time  of  the  trial  were,  and  still  are, 
indebted  to  the  plaintiff  in  an  amount  exceeding  25002. 

47.  On  the  above  facts,  the  Chief  Justice  directed  a  verdict  to 
be  entered  for  the  plaintiff  for  20192.  and  interest  (if  the  Court 
should  think  the  plaintiff  entitled  to  interest),  reserving  leave  to 
the  defendants  to  move  to  enter  the  verdict  for  them,  the  Court 
to  draw  any  inferences  of  &cL 

48.  The  defendants  thereupon  obtained  a  rule  nisi,  which  was 
discharged. 

The  case  is  reported  in  Law  Eep.  2  C.  P.  38. 
The  question  for  the  opinion  of  the  Court  was,  whether  the  said 
rule  ought  to  have  been  made  absolute  upon  any  of  the  grounds 
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therein  stated.    The  Court  of  Appeal  to  make  such  rule  upon  this        1867 
appeal  as  it  should  think  fit,  and  to  proceed  thereon  pursuant  to  mbybbsthiii 
the  prorisions  of  the  Common  Law  Procedure  Act>  1854. 


V, 

Babbbb. 


J.  Broum,  Q.C.  (Brett,  Q.O.,  with  him),  for  the  defendants.  The 
question  is  whether  goods  landed  by  the  consignee  can  be  trans- 
ferred whilst  in  the  hands  of  a  wharfinger,  by  the  mere  delivery  of 
the  bill  of  lading,  as  if  they  were  still  at  sea.  The  contention  on 
the  part  of  the  plaintiff  was,  that  the  bill  of  lading  does  not  cease 
to  represent  the  goods,  or  to  be  transferable,  so  long  as  the 
wharfinger  in  whose  hands  the  goods  are  is  prohibited  by  the  stop 
for  freight  from  delivering  them  to  the  consignee.  The  master  of 
the  vessel,  however,  has  performed  his  contract,  and  is  exonerated 
from  all  liability  in  respect  of  the  goods  under  the  bill  of  lading, 
the  moment  the  goods  are  landed  by  virtue  of  a  perfect  entry 
under  the  Customs  Consolidation  Act,  16  &  17  Vict  c.  107,  s.  60. 
The  only  effect  of  the  Sufferance  Wharves  Act>  11  &  12  Vict. 
c.  xviii.  is,  to  keep  alive  the  master's  lien  on  the  goods  for  freight. 

[Blackburn,  J.  Tour  argument  seems  to  assume  that  the 
wharfinger  could  have  set  up  the  bailment  by  Abraham  against 
the  claim  of  the  Chartered  Mercantile  Bank.    That  cannot  be.] 

No  doubt  the  bank  might  have  demanded  the  cotton,  though 
warehoused  in  Abraham's  name.  When,  however,  Abraham,  on 
the  4th  of  March,  1865,  paid  off  the  lien  of  the  bank,  his  right 
ceased  to  be  that  of  the  holder  of  a  bill  of  lading,  and  became 
simply  that  of  a  person  having  goods  in  the  hands  of  a  warehouse- 
keeper. 

[Martin,  B.  Abraham  was  then  in  possession  of  the  bill  of 
lading  as  consignee.  The  question  is  whether  the  pledge  to  the 
plaintiff  on  that  day  for  the  advance  then  made  did  not  pass  the 
property  in  the  cotton  to  the  plaintiff.  The  5th  section  of  the 
11  &  12  Vict.  c.  3rnii.  which  prohibits  the  whaifinger  from  issuing 
a  warrant  whilst  the  goods  are  under  stop  for  freight,  seems  to  me 
to  make  the  matter  plain.  The  freight  being  satisfied,  the  bill  of 
lading  becomes  the  representative  of  the  goods,  until  {he  wharfinger 
accepts  a  delivery  order  or  issues  a  warrant.] 

The  bill  of  lading  is  at  an  end  and  no  longer  negotiable  when 
the  master  has  delivered  the  goods  to  the  consignee :  and  a  deli- 
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1867        very  to  a  wharfinger  named  by  the  consignee  is  a  delivery  to  the 
METEHffrsiK  consignee :  Gatliffe  v.  Bourne  (1) ;  Abbott  on  Shipping,  10th  ed. 
Ba^     284;  2  Kent's  Commentaries,  699,  10th  ed. ;  Story  on  Bailments, 
S.297. 

[Lush,  J.  The  landing  of  the  goods  at  the  wharf  could  not 
operate  as  a  delivery  to  Abraham,  because  the  bank  had  then  a 
lien  for  their  advances.] 

It  is  enough  to  contend  that  the  duty  of  the  master  under  the 
bill  of  lading  was  at  an  end  as  soon  as  Abraham  got  possession  of 
that  document,  he  having  appointed  the  whar£  Ever  since  the 
case  of  LicJcbarrow  v.  Mason  (2),  by  the  custom  of  merchants,  an 
indorsement  of  the  bill  of  lading  has  been  held  to  pass  the  pro- 
perty of  goods  afloat ;  and  the  recent  act,  18  &  19  Vict,  c  111, 
passes  the  property  in  the  contract  as  welL  But  an  indorsement  of 
the  bill  of  lading  when  the  goods  are  on  land  or  in  a  warehouse  is 
contrary  to  the  custom  of  merchants. 

[Blackbusn,  J.  The  first  diflSculty  in  the  defendants'  way  is, 
to  establish  that  the  wharfinger  held  the  goods  at  Abraham's 
disposal.] 

In  Blackburn  on  the  Contract  of  Sale,  297,  298,  speaking  of 
dock  warrants,  wharfinger's  receipts,  and  delivery  orders,  the 
learned  author  says:  ''Those  documents  are  generally  written 
contracts,  by  which  the  holder  of  the  indorsed  document  is 
rendered  the  person  to  whom  the  holder  of  the  goods  is  to  deliver 
them,  and  in  so  far  they  greatly  resemble  bills  of  lading ;  but  they 
difier  from  them  in  this  respect,  that,  when  goods  are  at  sea,  the 
purchaser  who  takes  the  bill  of  lading  has  done  all  that  is  possible 
in  order  to  take  possession  of  the  goods,  as  there  is  a  physical 
obstacle  to  his  seeking  out  the  master  of  the  ship,  and  requiring 
him  to  attorn  to  his  rights :  but,  when  the  goods  are  on  land,  there 
is  no  reason  why  the  person  who  receives  a  delivery  order  or  dock 
warrant  should  not  at  once  lodge  it  vnith  the  bailee,  and  so  take 
actual  or  constructive  possession  of  the  goods.  There  is,  therefore, 
a  very  sufficient  reason  why  the  custom  of  merchants  should  make 
the  transfer  oi  the  bill  of  lading  equivalent  to  an  actual  delivery 
of  possession,  and  yet  not  give  such  an  effect  to  the  transfer  of 
documents  of  title  to  goods  on  shore." 

(1)  4  Bing.  N.  C.  314.  (2)  2  T.  R.  63 ;  1  Smith's  L.  C.  6th  ed.  699. 


V. 

Barber. 
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[Blackburn,  J.    That  was  published  twenty-two  years  ago,  and       1867 
I  have  not  changed  my  opinion.     But  it  has  no  bearing  on  this  Metbbstein 
question. 

Bramwell,  B.  Is  not  the  bill  of  lading  the  governing  docu- 
ment until  some  other  instrument  becomes  necessary  to  get  the 
goods  out  of  the  hands  of  the  warehouse-keeper?] 

No  case  has  yet  held  that  a  transfer  of  goods  on  land  can  be 
effected  by  the  mere  indorsement  and  delivery  of  the  bill  of 
lading. 

[Lush,  J.  The  handing  over  the  bill  of  lading  for  an  advance 
has  always  been  held  to  be  a  pledge  of  the  goods.] 

Whilst  at  sea,  no  doubt ;  but  the  question  is  whether  it  would 
have  the  same  effect  when  the  goods  are  in  the  warehouse  of  the 
consignee. 

E.  James,  Q,0.  (Sir  G.  Honyman,  Q.C.,  with  him),  for  the 
plaintiff,  were  not  called  upon. 

The  judgment  of  the  Court  (Martin,  B.,  Bramwell,  B.,  Chan- 
neU,  B.,  Blackburn,  J.,  Shee,  J.,  and  Pigott,  B.)  was  delivered  by 

Martin,  B.  We  are  all  clearly  of  opinion  that  the  judgment 
of  the  Court  of  Common  Pleas  was  right.  To  my  mind  the  case 
is  perfectly  transparent.  The  facts  were  these : — Cottons  were 
consigned  to  Azemar  &  Co.  in  London,  by  merchants  in  India,  who 
drew  bills  of  exchange  against  the  proceeds,  and  obtained  money 
thereon  from  the  Chartered  Mercantile  Bank  of  India,  annexing 
thfe  bill  of  lading,  arid  thereby  pledging  the  cotton  to  the  bank  for 
the  payment  of  the  bills.  The  ship  having  arrived  in  London  with 
the  cotton  on  board,  and  it  not  being  convenient  to  keep  it  there, 
an  entry  was  made  at  the  Custom  House,  under  the  16  &  17  Vict, 
c.  107,  by  one  Abraham,  who  had  succeeded  to  the  business  of 
Az6mar  &  Co.,  with  a  direction  to  land  the  cotton  at  Cotton's 
Wharf,  a  sufferance  wharf  in  the  port  of  London.  The  cotton  was  ac- 
cordingly landed  at  the  wharf,  with  a  stop  thereon,  which  rendered 
it  subject  to  the  captain's  lien  for  freight,  under  s.  4  of  11  &  12 
Vict,  c  xviii.  Now,  the  5th  section  enacts  that  "  no  such  notice  as 
hereinbefore  mentioned  to  detain  any  goods  for  payment  of  freight 
shall  be  available  unless  the  same  be  given  or  left  as  hereinbefore 
provided  before  the  issue  by  the  said  whariSnger  of  the  warrant  for 
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1867        the  delivery  of  the  same  goods,  or  an  order  given  by  the  importer, 
^lUxnwrzis  proprietor,  or  consignee,  or  his  agent,  to,  and  accepted  by,  the 
Barber      wharfinger,  for  the  delivery  or  transfer  of  the  same :  but  nothing 
herein  contained  shall  authorize  any  wharfinger  to  deliver  or  issue 
any  warrant  or  accept  any  order  for  the  delivery  of  any  goods 
which  shall  be  subject  to  a  lien  for  freight,  and  in  respect  of  which 
snch  notice  in  writing  as  aforesaid  to  detain  the  same  for  fieight 
shall  have  been  given,  until  the  importer,  proprietor,  or  consignee 
of  such  goods  shall  have  produced  a  withdrawal  in  writing  of  the 
order  of  stoppage  for  freight  from  the  owner  or  mcwter  of  the  ship 
from  or  out  of  which  such  goods  shall  have  been  landed,  or  his 
broker  or  agent,  and  which  order  of  withdrawal  the  said  master  or 
owner  is  hereby  required  to  give,  on  payment  or  tender  of  the 
freight  to  which  the  goods  shall  be  liable."     For  many  years  past 
there  have  been  two  symbols  of  property  in  goods  imported  :  the 
one,  the  bill  of  lading ;  the  other,  the  wharfinger's  certificate  or 
warrant.     Until  the  latter  is  issued  by  the  wharfinger,  the  former 
remains  the  only  symbol  of  property  in  the  goods.     When,  there- 
fore, Abraham  delivered  the  bill  of  lading  to  the  plaintiff  on  the 
4th  of  March,  1865,  as  a  security  for  the  advance  then  made  to 
him,  such  delivery  amounted  to  a  valid  pledge  of  the  goods,  and 
the  plaintiff  thereby  acquired  a  right  to  hold  them  as  against 
Abraham  and  all  persons  claiming  title  thereto  under  him.     We 
therefore  think  the  Court  below  properly  held  that  the  plaintiff 
was  entitled  to  recover. 

Judgment  affirmed. 

Attorneys  for  plaintiff:  Thomas  &  HoUama. 
Attorney  for  defendants :  W.  A,  Crump. 
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AZISMAR  v.  CASELLA  and  Anotheb. 

Mercantile  Contract,  Constrttctianqf— Sale  of  Goods  **  to  arrive*'  guaranteed  equal 
to  Sample ;  Allowance  to  he  made  for  Ir^eriority  of  Quality — Bulk  tendered 
of  a  different  Kind. 

The  defendants,  through  brokers,  bought  of  the  plaintiff "  the  following  cotton, 
Tiz.  ^- 128  bales,  at  25rf.  per  lb.,  expected  to  arrive  in  London  per  Cheviot  from 
Madras.  The  cotton  guaranteed  equal  to  sealed  sample  in  our  (the  brokers')  pos- 
session. Should  the  quality  prove  inferior  to  the  guarantee,  a  fair  allowance  to 
be  made.**  The  sample  was  of  "  Long-staple  Salem  "  cotton.  The  128  bales 
marked  --  which  arrived  by  the  Cheviot  contained  **  Western  Madras "  cotton. 
Upon  a  special  case,  in  which  it  was  stated  that  there  were  at  the  time  of  the 
contract  different  kinds  of  Madras  cotton  known  in  the  market,  and  divided  into 
certain  classes  and  divisions;  that  the  cotton  tendered  was  not  "Long-staple 
Salem,"  but  a  particularly  good  sample  of  Western  Madras ;  that  **  the  cotton  was 
therefore  not  in  accordance  with  the  sample ;"  and  that  **  Western  Madras  cotton 
is  inferior  to  '  Long-staple  Salem,'  and  requires  machinery  for  its  manufacture 
different  to  that  which  is  used  for  *  Long-staple  Salem :' " — 

Held, — affirming  the  judgment  of  the  Court  of  Common  Pleas, — that  the  cotton 
tendered  was  not  that  which  the  defendants  bargained  for,  and  that  they  were  not 
boimd  to  accept  it  with  an  allowance ;  for  that  the  allowance-clause  had  reference 
only  to  inferiority  of  quality,  and  not  to  difference  of  kvnd* 

Error  upon  a  decision  of  the  Court  of  Common  Pleas  upon  a 
special  case,  reported  ante,  p.  431. 

Bir  Q.  Honymany  Q.G.  {M^Leod  with  him),  for  the  plaintiff. 
The  purpose  for  which  the  defendants  bought  the  cotton,  which  is 
treated  as  a  material  ingredient  in  the  judgment  of  the  Court 
below,  ought  not  to  be  considered  in  construing  the  written  con- 
tract :  the  real  question  is,  "whether  the  sale  was  made  subject  to  a 
condition  that  the  bulk  on  arrival  should  be  (as  the  sample  was) 
Long-staple  Salem,  or  whether  the  words  "guaranteed  equal  to 
sealed  sample"  amounted  only  to  a  collateral  engagement  or 
warranty.  The  sale  was  of  a  specific  number  of  bales ;  and  the 
breach  of  the  warranty,  it  is  submitted,  did  not  justify  the  defen- 
dants in  rejecting  them,  but  only  entitled  them  to  a  redaction  of 
price,  or  to  bring  a  cross-action.  Whether  or  not  the  property 
passes  by  the  contract  is  wholly  immaterial,  where  the  purchase  is 
of  specific  goods. 


V. 
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1867  [Blacebubn,  J.    If  the  thing  does  not  answer  the  description 

AzEMAB  of  that  which  is  sold,  the  buyer  is  not  bound  to  take  it ;  and,  if 
he  has  paid  for  it,  he  may  recover  back  the  money  as  upon  a 
failure  of  consideration  :  Gompertz  v.  BarQett  (1) ;  Gumey  v. 
Womersletf.  (2)] 

There  was  no  such  difference  of  description  here.  The  sample 
and  the  bulk  were  both  Madras  cottons.  Formerly  it  was  held 
that,  if  a  horse  were  sold  with  a  warranty  as  to  age  or  soundness, 
and  it  turned  out  that  his  age  was  untruly  represented  or  that  he 
was  unsound,  the  buyer  might  return  the  horse  and  sue  for  the 
price  paid.  Now,  however,  it  is  held  that  he  must  resort  to  a  cross- 
action  for  the  breach  of  warranty. 

[Mabtin,  B.  That  was  settled  by  Streei  v.  Blay.  (3)  But,  suppose 
a  horse  (a  racer)  was  sold  as  a  yearling,  and  he  turned  out  to  be 
two  years  old,  could  it  be  said  that  the  purchaser  got  that  which 
he  bought?] 

In  Oattomo  v.  Adams  (4),  the  plaintiff  agreed  to  sell  to  the 
defendant  a  specific  cargo  of  wheat,  described  in  the  bought  and 
sold-note  as  shipped  on  board  a  particular  vessel,  "  as  per  bill  of 
lading  dated  September  or  October ;"  and  it  was  held  that  the 
buyer  was  not  entitled  to  rescind  the  contract,  on  its  turning  out 
that  all  the  wheat  had  not  been  shipped  before  the  bill  of  lading 
was  given.  Seyworth  v.  Hutchinson  (5)  is  not  to  be  distinguished 
from  the  present  case.  The  defendant  bought  of  the  plaintiffs,  at 
a  price  named,  "  413  bales  of  wool,  to  arrive  ex  SHge,  or  any  vessel 
they  may  be  transhipped  in ;  the  wool  to  be  guaranteed  about 
similar  to  samples  in  the  selling  brokers'  possession ;  and,  if  any 
dispute  arises,  it  shall  be  decided  by  the  selling  brokers,  whose 
decision  shall  be  final."  On  the  arrival  of  the  wool,  it  turned  out 
not  about  equal  to  sample,  and  the  brokers,  after  protest  from  the 
defendant,  awarded  that  he  should  take  it  at  a  certain  abatement 
in  the  price  for  different  bales ;  and  it  was  held  that,  as  the  con* 
tract  was  for  the  sale  of  specific  goods,  the  guarantee  was  not  a 
condition,  but  only  a  warranty;  that  the  defendant  could  not 
reject  the  wool  on  account  of  its  inferiority ;  that  the  brokers  had 

(1)  2;E.  &  B.  849 ;  23  L.  J.  (Q.  B.)  65.  (4)  12  C.  B.  (N.S.)  560. 

(2)  4  E.  &  B.  133 ;  24  L.  J.  (Q.  B.)  46.  (5)  Law  Bep.  2  Q.  B.  447. 
(8)  2  B.  &  Ad.  456. 


Gaseixa. 
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power  to  award  as  they  had  done;  and  that  the  defendant  wad       1867 
bound  to  take  the  wool  accordingly.  Azemab 

[Blagkbubn,  J.  That  is  quite  consistent  with  the  decision  in 
this  case.  The  wool  which  arrived  was  of  the  same  kind  or  cha- 
racter as  that  contracted  for^  but  inferior  only  in  quality.] 

So  here,  the  cotton  tendered  was  cotton  answering  the  descrip- 
tion of  that  sold,  except  that  it  differed  in  quality  from  the  sample. 
The  language  of  the  contract  must  be  looked  at  to  see  whether  the 
words  "  warranted  equal  to  sealed  sample," — without  which  there 
would  be  no  ground  for  the  argument  of  the  defendants, — were 
intended  to  be  descriptive  of  the  thing  sold,  or  a  mere  collateral 
guarantee :  Behn  v.  Bumesa.  (1)  It  will  be  said  that  the  allowance- 
clause  is  confined  to  difference  of  quality,  and  does  not  extend  to 
difference  in  kind ;  but,  why  should  the  same  word  receive  a 
different  construction  in  the  one  case  from  that  which  it  would 
receive  in  the  other  ?  As  regards  quality,  the  words  clearly  could 
not  amount  to  a  condition. 

[Mabtin,  B.  The  language  of  Lord  Abinger,  in  delivering  judg- 
ment in  Chanter  v.  Hopkins  (2),  seems  to  me  to  be  conclusive.  '*  A 
good  deal  of  confusion,"  he  says,  ^  has  arisen  in  many  of  the  cases  on 
this  subject,  from  the  unfortunate  use  made  of  the  word  '  warranty.' 
Two  things  have  been  confounded  together.  A  warranty  is  an  express 
or  implied  statement  of  something  which  the  party  undertakes  shall 
be  part  of  a  contract ;  and,  though  part  of  the  contract,  yet  collateral 
to  the  express  object  of  it.  But,  in  many  of  the  cases,  the  circum- 
stance of  a  party  selling  a  particular  thing  by  its  proper  description, 
has  been  called  a  warranty,  and  the  breach  of  such  a  contract  a 
breach  of  warranty.  But  it  would  be  better  to  distinguish  such 
cases  as  a  'non-compliance  with  a  contract  which  a  party  has 
'  engaged  to  fulfil ;  as,  if  a  man  offers  to  buy  peas  of  another,  and  he 
sends  liim  leans^  he  does  not  perform  his  contract;  but  that  is  not 
a  warranty ;  there  is  no  warranty  that  he  should  sell  him  peas ; 
the  contract  is  to  sell  peas,  and,  if  he  sends  him  anything  else  in 
their  stead,  it  is  a  non-performance  of  it."  I  have  always  con- 
sidered that  to  be  as  sound  an  exposition  of  the  law  as  can  be. 
Here,  the  contract  is  for  128  bales  of  a  particular  kind  of  cotton 
inown  as  Long-staple  Salem.    If  the  bulk  should  turn  out  to  be  an 

(1)  3  B.  &  S.  751 ;  32  L.  J.  (Q.B.)  204.  (2)  4  M.  &  W.  399,  404. 
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1867  inferior  qudlUy  of  Long-staple  Salem,  the  buyer  is  to  have  an 
Az^MAB  allowance.  But  he  is  entitled  to  have  cotton  of  the  kind  he  con- 
CAflLjL     tracted  to  buy.] 

That  is  introduciAg  into  the  contract  words  which  are  not  found 
there.     In  Nichol  v.  OodUs  (1);  Joding  v.  Kingsford  (2);  and 
Wider  v.  Schilizzi  (3),  the  article  tendered  was  not  at  all  within 
the  description  of  the  article  sold.    Here  it  is. 
J.  Broum,  Q.O.  (Hannen  with  him),  was  not  called  upon. 

The  judgment  of  the  Court  (Martin,  B.,  Blackburn,  J.,  Channell 
and  Pigott,  B.B.,  and  Shee,  J.)  was  delivered  by 

Mabtin,  B.  We  are  all  of  opinion  that  the  judgment  of  the 
Court  of  Common  Pleas  is  right,  and  must  be  affirmed.  This  was 
a  sale  of  Madras  cotton.  It  is  stated  in  the  case,  that  there  were 
at  the  time  of  the  contract  different  kinds  of  Madras  cotton  known 
in  the  market,  and  divided  into  Tinnovelly,  Northern  and  Western 
Coconada,  and  Coimbatore,  and  Salem,  each  of  which  was  compared 
with  a  standard  sample,  and  divided  into  different  divisions,  under 
the  terms  "ordinary,"  "low  middling,"  "middling  fair,"  "good 
fair,"  and  "fine,"  which  were  sold  at  different  prices;  that  the 
cotton  tendered  was  not  "Long-staple  Salem,"  but  was  a  par- 
ticularly good  sample  of  Western  Madras,  and  that  "the  cotton 
was  therefore  not  in  accordance  with  the  sample;"  and  that 
"  Western  Madras  cotton  is  inferior  to  *  Long-staple  Salem,'  and 
requires  machinery  for  its  manufacture  different  to  that  which  is 
used  for  '  Long-staple  Salem.' "  On  the  date  of  the  contract,  the 
plaintiff  sold  to  the  defendants  128  bales  of  cotton  marked  ~}^\  at 
25d.  per  lb.,  expected  to  arrive  in  London,  per  Cheviat,  from  Madras, 
guaranteed  equal  to  sealed  sample  in  the  brokers'  possession  ;  the 
contract  containing  a  stipulation  that,  should  the  qualUy  prove  in< 
ferior  to  the  guarantee,  a  fair  allowance  was  to  be  made.  The 
quantity  of  cotton  described  did  arrive  by  the  Cheviot.  The 
sample  by  which  it  was  sold  was  "  Long-staple  Salem,"  one  of  the 
denominations  before  mentioned ;  but,  when  the  cotton  arrived,  it 
turned  out  to  be  Western  Madras,  which  is  a  different  species  of 

(1)  10  Ex.  191 ;  23  L.  J.  (Ex.)  314. 

(2)  13  C.  B.  (N.S.)  447 ;  32  L.  J.  (CP.)  94. 

(3)  17  C,  B.  619. 
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cotton  altogether.    It  was  contended  on  the  part  of  the  plaintiff       18G7 

that  the  defendants  were  nevertheless  bound  to  accept  the  cotton     azemab 

which  arrived  as  a  fulfilment  of  the  contract.  We  think  they  were     cabklla. 

not.    The  sale  was  of  "  Long-staple  Salem,'*  according  to  sample. 

The  guarantee  is  that  the  bulk  should  be  of  the  same  kind  or 

description  of  cotton,  under  the  denomination  of  "ordinary," 

"  middling  fair,"  *'  fine,"  &c.    We  are  very  clearly  of  opinion  that 

the  judgment  of  the  Court  below  is  right,  that  the  foundation  of 

the  contract  was  that  the  cotton  should  be  "  Long-staple  Salem," 

and  that,  as  it  turned  out  to  be  something  different,  the  defendants 

had  a  right  to  reject  it  altogrether. 

Judgment  affirmed. 

Attorneys  for  plaintiff:  Thomas  &  EoUams. 
Attorney  for  defendants :  W.  A.  Crump. 


YEOMAN  V.  ELLISON. 
Landlord  and  Tenant — Contract  of  Tenancy — Bight  to  distrain.  June  28. 

An  agreement  for  the  sale  of  a  public-house  contained  the  following  stipula- 
tion :— **  And,  inasmuch  as  it  is  intended  that  E.  (the  purchaser)  shall  be  let  into 
immediate  possession  of  the  hereditaments  hereby  agreed  to  be  sold,  and  for  the 
purpose  of  securing  the  due  performance  of  the  several  agreements  herein  con- 
tained, he  the  said  E.  hereby  admits  himself  to  be  a  tenant  from  week  to  week  to 
S.  (the  vendor)  of  the  hereditaments  hereby  agreed  to  be  sold,  at  the  weekly  rent 
of  80?.,  payable  in  advance :" — 

Heldy  that  this  created  the  relation  of  landlord  and  tenant  between  S.  and  E., 
and  gave  a  right  to  distrain. 

Tbover  for  hay.  At  the  trial  before  the  judge  of  the  county 
court  of  Yorkshire  holden  at  Skipton,  it  was  preyed  on  the  part  of 
%  the  plaintiff  that  one  Bobert  Sharp  was  on  the  23rd  of  August 
1865,  the  owner  of  certain  lands  and  tenements  called  the  Bed 
Lion  Inn,  at  Bumsall,  in  the  county  of  York ;  and  that  on  that 
day  Sharp,  by  his  agent  John  Birkbeck,  contracted  to  sell  the  Bed 
Lion  Lin  and  premises  to  the  defendant,  and  a  memorandum  to 
the  following  effect  was  signed  by  Birkbeck  on  behalf  of  Sharp, 
and  by  the  defendant : — 

'*  Memorandum  of  an  agreement  made  &c.  between  B.  Sharp,  of 
Bumsall,  innkeeper,  for  himself,  his  heirs,  executors,  and  adminis- 
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1867       trators,  of  the  one  part,  and  J.  C.  Ellison,  of  Bradford,  mann- 

YaoMAN      facturer,  for  himself,  his  heirs  &c.,  of  the  other  part,  whereby 

EujsoN      Sharp  agrees  to  sell  and  Ellison  agrees  to  purchase,  upon  the  terms 

hereinafter  mentioned,  all  that  inn  or  publio-house  called  the  Bed 

Lion  Inn,  situate  at  Bumsall  aforesaid,  with  the  outbuildings  and 

land  thereto  belonging,  as  then  occupied  hj  Sharp.  .  •  . 

The  purchase-money  for  the  said  hereditaments  shall  be  the  sum 
of  1575Z.,  and  shall  be  payable  and  paid  as  follows,  that  is  to  say, 
the  sum  of  75L  on  the  signature  hereof,  and  the  balance  or  sum  of 
1500/.,  with  5  per  cent,  interest,  on  the  7th  of  March  next.  .  .  • 

And,  inasmuch  as  it  is  intended  that  Ellison  shall  be  let  into 
immediate  possession  of  the  hereditaments  hereby  agreed  to  be 
sold,  and  for  the  purpose  of  securing  the  due  performance  of  the 
several  agreements  herein  contained,  he  the  said  J.  C.  Ellison 
hereby  admits  himself  to  be  a  tenant  from  week  to  week  to  Sharp 
of  the  hereditaments  hereby  agreed  to  be  sold,  at  the  weekly  rent 
of  80/.,  payable  in  advance." 

The  defendant  entered  into  the  possession  of  the  Bed  lion  Lm 
and  premises  under  the  agreement,  and  paid  to  Sharp  the  75£ 
agreed  to  be  paid  by  him  on  the  signing  of  the  agreement,  but 
none  of  the  payments  of  80/.  per  week  were  made.  Sharp  &iled 
to  make  a  good  title  to  the  premises,  but  the  defendant  continued 
in  the  possession  and  occupation  of  the  Bed  Lion  Inn  and  lands^ 
and  was  still  at  the  time  of  entering  the  plaint  in  possession 
thereof;  on  the  25th  of  November,  1865,  Sharp,  by  writing 
signed  by  him,  authorized  one  Craig  to  distrain  the  goods  on  the 
premises  for  400/.  for  rent  and  arrears  of  rent  due  on  the  24th  of 
November  then  last  for  the  occupation  of  the  prenuses ;  and  by 
virtue  of  that  authority,  Craig  on  the  25th  of  November,  1865, 
distrained  and  impounded  the  goods  of  the  defendant  on  the  • 
premises. 

No  replevin-bond  had  been  entered  into ;  and  on  the  30th  of 
November  and  1st  of  December,  the  goods  and  chattels  on  the 
premises  (including  the  hay,  damages  for  the  conversion  of  which 
the  plaintiff  claims)  were  duly  appraised,  and  were  sold  by  auction 
on  the  1st  of  December,  1865,  and  realized,  after  payment  of 
expenses,. 295/L  8s.  7d. 

The  plaintifif  purchased  the  hay  in  question  for  21/.  158.,  and 
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paid  that  Bum  to  the  distrainor's  agent;  and  the  hay  was  de-        1867 
manded  by  the  plaintiff,  but  the  defendant  refused  to  allow  him  ~yeoman^ 
to  carry  it  away,  and  appropriated  a  considerable  portion  of  it  to 
his  own  use. 

No  witnesses  were  called  for  the  defendant ;  but  it  was  argued 
on  his  behalf  that  the  memorandum  of  agreement  of  the  23rd 
of  August,  1865,  being  accompanied  by  immediate  possession, 
amounted  in  law  to  a  lease,  and  as  such  ought  to  have  been  upon 
a  lease  stamp,  whereas  it  had  only  an  agreement  stamp  affixed, 
and  was  not  therefore  receivable  in  evidence.  The  judge,  thinking 
that  it  was  not  intended  to  create  the  relation  of  landlord  and 
tenant,  allowed  it  to  be  given  in  evidence. 

The  defendant  thereupon  argued  that,  if  not  a  lease,  Sharp  had 
no  right  to  distrain,  the  agreement  containing  no  power  to  do  so. 
In  this  view  the  judge  concurred,  being  of  opinion  that  the  so- 
called  weekly  rent  reserved  by  the  agreement  was  not  rent-service, 
'nor  a  rent-charge,  nor  rent-seek,  but  merely  a  penalty  for  securing 
the  due  performance  of  the  agreement. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
memorandum  of  the  23rd  6f  August,  1865,  gave  Sharp  a  right  of 
distress.  If  the  Court  should  answer  this  question  in  the  affirma- 
tive, the  verdict  for  the  defendant  was  to  be  set  aside  and  a  verdict 
entered  for  the  plaintiff  for  the  amount  sought  to  be  recovered ; 
otherwise,  the  verdict  entered  for  the  defendant  was  to  stand. 

Feb.  6.  T.  Jones,  Q.C.,  for  the  plaintiff.  The  last  clause'of  the 
agreement  clearly  gave  Sharp  a  right  to  distrain  for  arrears  of  the 
weekly  rent. 

[WiLLES,  J.  At  all  events  it  would  operate  as  a  licence : 
Pcllitt  V.  Forrest.  (1)  I  do  not  see  why  a  tenancy  should  not  be 
created  between  the  parties.] 

Walker  v.  GHles  (2),  which  seems  to  be  an  authority  the  other 
way,  was  virtually  overruled- by  Pinhom  v.  Sousier.  (3)  That 
which  creates  the  right  to  distrain  is  put  in  Bac.  Abr.  Leases  and 
Terms  for  Years  (K)  in  almost  the  very  words  which  are  used  in 
•this  document.    As  between  Sharp  and  Ellison  a  tenancy  from 

(1)  IIQ.B.  949.  (3)  8  Exch.  13^  763;    22  L.   J. 

(2)  6  C.  B.  662.  (Ex.)  18,  266. 
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1867       week  to  week  was  intended  to  be  created :  and  Sharp  would  clearly 

Tboman     have  had  a  right  to  distrain  for  the  rent,  or  to  maintain  an  action. 

Elluon      ^  ^^  action  had  been  brought,  it  is  difficult  to  see  what  answer 

Ellison  could  have  had.    It  is  true,  he  might  have  had  a  remedy 

in  equity  to  recover  back  the  money  paid,  in  the  event  of  the 

purchase  going  off  for  defect  of  title.     But  the  dry  question  here 

is,  whether  or  not  a  rent-service  could  be  created  by  the  terms 

used. 

The  defendant  did  not  appear. 

Cur.  adv*  vuU. 

June  28.    The  judgment  of  the  Court  (Willes  and  Keating,  JJ.) 
was  delivered  by 

Willes,  J.    We  have  arrived  at  the  conclusion  that  the  opinion 

of  the  county  court  judge  cannot  be  reconciled  with  the  terms  of 

the  contract.    The  judge  seems  to  have  thought  the  reservaticm 

of  the  weekly  rent  was  of  a  penal  character :  but  we  know  of  no 

rule  of  law  by  which  the  amount  agreed  on  by  the  parties  can  be 

reduced  on  that  account. 

Judgment  for  the  plaintif. 

Attorney  for  plaintiff:  Jff.  T.  NaierSifor  H.  Bdbinsanf  BetUe. 


May  14.  BASEB^  v.  MATTHEWS  and  WIFE. 

Malicious  Prosecution,  Action  for — Summary  Conviction,  without  AppeaL 

The  rule  that,  in  an  action  for  maliciously  and  without  reasonable  or  prohable 
cause  putting  the  law  in  motion  to  the  plaintiffs  damage,  it  is  essential  to  aver 
that  the  proceeding  alleged  to  have  been  instituted  maliciously  and  without 
reasonable  or  probable  cause,  has  terminated  in  favour  of  the  plaintiff^  if  from  its 
nature  it  be  capable  of  such  a  termination,  applies  to  a  case  in  which  the  plaintifif 
has  been  summarily  convicted  under  a  statute  giving  no  power  of  appeal. 

The  declaration  stated  that  the  defendant  Ellen  Msely  and 
maliciously,  and  without  reasonable  and  probable  cause,  appeared 
before  a  justice  of  the  peace,  and  charged  the  plaintiff  with  assault- 
ing and  beating  her,  contrary  to  the  statute,  and  by  false,  scandalous, 
and  malicious  statements  then  made  by  the  said  Ellen  before  the 
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justice,  and  without  any  reasonable  and  probable  cause^  caused  t}ie  1867 
justice  wrongfully  to  convict  the  plaintiflF  of  the  supposed  offence,  BAsisk 
and  to  adjudge  that  he  should  pay  a  fine  of  408.,  and  11.  5a.  6d.  for 
costs,  which  said  fine  and  costs  the  plaintiff  was  compelled  to  pay, 
there  leing  no  ajfpedl  from  the  said  cormdion  ;  and  that,  by  reason 
of  the  premises,  the  plaintiff  had  been  injured  in  his  reputation,  and 
put  to  expense,  &c. 

Demurrer,  on  the  ground  that  no  action  lies  for  a  malicious  pro- 
secution, unless  the  prosecution  has  fiEuled.    Joinder. 

Berresford  appeared  to  support  the  demurrer;  but  the  Court 
called  upon 

G.  0.  Wood  to  support  the  declaration.  The  declaration  charges 
that  this  person  by  false  and  malicious  statements  induced  the 
magistrates  to  convict  the  plaintiff  of  an  assault,  and  that  he  had 
no  power  to  appeal  against  the  conviction ;  and  that  is  admitted  by 
the  demurrer.  In  no  case  yet  has  such  a  declaration  been  held  not 
to  be  suflScient.  In  MeBor  v.  Badddey  (1),  there  was  an  opportu- 
nity of  appealing;  and  this  is  relied  on  by  the  Court  in  giving  judg- 
ment *^  The  conviction  under  1  &  2  Wm.  4,  c.  32,  being  summary, 
8.  44  gives  to  the  party  convicted  an  appeal  from  it  to  the  quarter 
sessions,  provided  he  gives  the  complainant  a  notice  in  writing 
within  three  days  after  such  conviction,  and  shall  also  either  remain 
in  custody  till  the  sessions,  or  within  such  three  days  enter  into  a 
recognizance  to  appear  and  try  such  appeal.  The  plaintiff  in  this 
case  neither  gave  notice  of  appeal  nor  entered  into  such  recogni- 
zance, but  suffered  the  punishment  awarded  on  the  conviction. 
Therefore,  as  he  acquiesced  in  it,  that  was  evidence  of  probable 
cause."    Whttinnnih  v.  HaU  (2)  was  decided  upon  the  same  principle. 

[Byles,  J.  In  the  ordinary  case  of  an  indictment  there  is  no 
appeal,  except  a  point  be  reserved. 

Keating,  J.,  referred  to  QUding  v.  Eyre  (3),  where,  in  an  action 
for  wrongfully  and  maliciously  and  without  reasonable  and  pro- 
bable cause  procuring  the  arrest  of  the  plaintiff  for  a  larger  sum 
than  was  due  upon  the  judgment,  it  was  held  not  to  be  necessary 
for  the  plaintiff  to  allege  that  he  had  obtained  his  discharge  by 

(1)  2  C.  &  M.  676,  678;  4  Tyrw.  962,  966.  (2)  2  B.  &  Ad.  695. 

(3)  10  C.  B.  (N.S.)  592;  31  L.  J.  (C.P.)  174. 
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1867  order  of  a  judge,  so  as  to  shew  that  the  proceedings  had  terminated 
Basebe  in  his  favour.] 
AIattobws.  I^  ChwrchiU  v.  8iggers  (1),  which  was  a  similar  action,  Lord 
Campbell,  C.J.,  says:  "To  put  into  force  the  process  of  the  law 
maliciously  and  without  any  reasonable  or  probable  cause  is  wrong- 
ful ;  and,  if  thereby  another  is  prejudiced  in  property  or  person, 
there  is  that  conjunction  of  injury  and  loss,  which  is  the  foundation 
of  an  action  on  the  case.  Process  of  execution  on  a  judgment  seek- 
ing to  obtain  satisfaction  for  the  sum  recovered  is  prima  fade  law- 
ful ;  and  the  creditor  cannot  be  rendered  liable  to  an  action,  the 
debtor  merely  alleging  and  proving  that  the  judgment  had  been 
partly  satisfied  and  that  execution  was  sued  out  for  a  larger  sum 
than  remained  due  upon  the  judgment.  Without  malice  and  (he 
want  of  probable  cause,  the  only  remedy  for  the  judgment  debtor  is 
to  apply  to  the  Court  or  a  judge  that  he  may  be  discharged,  and 
that  satisfaction  may  be  entered  upon  payment  of  the  balance  justly 
due.  But  it  would  not  be  creditable  to  our  jurisprudence  if  the 
debtor  had  no  remedy  by  action  when  his  person  or  his  goods  have 
been  taken  in  execution  for  a  larger  sum  than  remained  due  on  the 
judgment,  this  having  been  done  by  the  creditor  maliciously  and 
without  reasonable  or  probable  cause ;  t.  e.  the  creditor  well  know- 
ing that  the  sum  for  which  execution  is  sued  out  is  excessive,  and 
his  motive  being  to  oppress  and  injure  the  debtor."  That  reajBon- 
ing  is  precisely  applicable  here.  In  Fitzjohn  v.  Mackinder  (2)  the 
opinion  of  Willes,  J.,  is  strong  to  shew  that,  if  the  proceeding  be 
malicious  and  fedse,  so  that  the  conviction  is  obtained  by  means  of 
a  fraud  upon  the  Court,  the  mere  fact  of  its  remaining  unreversed, 
the  plaintiff  having  no  means  of  calling  it  in  question,  will  not  be 
held  conclusive  evidence  of  probable  cause.  The  observations  of 
the  judges  in  Reward  v.  Gromdt  (3)  are  also  strongly  in  favour  of 
the  view  now  presented.  Williams,  J.,  says  :  "  In  the  case  of  the 
exhibiting  of  articles  of  the  peace, — which  it  seems  to  me  is  strictly 
analogous  to  the  less  formal  proceeding  before  the  magistrates  out 
of  sessions, — the  authorities  shew  that  the  matter  could  not  termi- 
nate in  favour  of  the  plaintiff,  because  he  is  not  at  liberty  to 

(1)  3  E.  &  B.  929,  937  ;  23  L.  J.      167.    In  error,  9  0.  B.  (N.S.)  505. 
(Q.B.)  308.  (3)  7  C.  B.  (N.S.)  191,  206 ;  29  L.  J. 

(2)  8  0.  B.  (N.S.)  78 ;  29  L.  J.  (C.P.)      (C.P.)  170, 175. 
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controvert  the  statement  made  against  him ;  and  therefore  it  is        18G7 
impossible  to  say  that  the  existence  of  the  proceedings,  and  the  fact "   b^bebk 
that  they  have  not  terminated  favourably  to  the  plaintiff,  is  any    j^j^^^^^ 
evidence  that  there  was  reasonable  or  probable  cause  for  instituting 
them."     In  Venafra  v.  Johnson  (1)  there  was  no  allegation  that  the 
conviction  had  been  set  aside. 

[Montague  Smith,  J.  In  the  notes  to  Ashhy  v.  White,  in  1 
Smith's  Leading  Cases,  6th  ed.  258,  it  is  said  that  ^  an  unreversed 
judgment  raises  a  necessary  presumption  that  the  proceedings  to 
obtain  it  Vere  instituted  with  reasonable  and  probable  cause."] 

Berresford  referred  to  the  judgment  of  Erie,  C.J.,  in  Barber  v. 
Lesiter  (2),  as  being  quite  conclusive  of  the  question. 

BvLES,  J.  I  think  we  should  be  disturbing  foundations  if  we 
were  to  admit  that  there  is  any  doubt  that  the  criminal  proceeding 
must  be  determined  in  favour  of  the  accused  before  he  can  maintain 
an  action  for  a  malicious  prosecution.  If  this  were  not  so,  almost 
every  case  would  have  to  be  tried  over  again  upon  its  merits.  In 
my  judgment  it  makes  no  difference  that  the  party  convicted  has 
no  power  of  appealing.  This  doctrine  is  as  old  as  the  case  of 
Vanderherg  v.  Blake  (3),  where  Hale,  C.  J.,  says,  that,  "  if  such  an 
action  should  be  allowed," — that  is,  an  action  against  a  custom- 
house  o£Scer  for  seizing  goods,  which  were  afterwards  condemned 
as  forfeited  by  judgment  of  the  proper  court, — "the  judgment 
would  be  blowed  off  by  a  side-wind." 

Keating,  J.    I  am  entirely  of  the  same  opinion. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  In  Cadrique 
V.  Behrens  (4),  which  was  an  action  for  conspiring  with  certain 
persons  fraudulently  and  unlawfully  to  procure  an  attachment  and 
condemnation  of  a  ship  by  a  proceeding  in  rem  in  a  foreign  couit, 
Crompton,  J.,  in  delivering  the  judgment  of  the  Court,  says: 
"  There  is  no  doubt,  on  principle,  and  on  the  authorities,  that  an 
action  lies  for  maliciously  and  without  reasonable  and  probable 
cause,  setting  the  law  of  this  country  in  motion  to  the  damage  of 

(1)  10  Bing.  301.  (3)  Hardr.  194. 

(2)  7  C.  B.  (N.S.)  175 ;  29  L.  J.  (4)  3  E.  &  E.  709,  721 ;  30  L.  J. 
(C.P.)  161.                                                (Q.B.)  163, 168. 
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1867  the  plaintiff,  though  not  for  a  mere  conspiracy  to  do  so,  without 
Bas^be  actual  legal  damage :  CottereU  v.  Jones  (1) ;  Barber  v.  Ledter.  (2) 
Mattsewb.  -^^^  ^  ^^^^  ^^  action,  it  is  essential  to  shew  that  the  proceeding 
alleged  to  be  instituted  maliciously  and  without  probable  cause  has 
terminated  in  favour  of  the  plaintiff,  if  from  its  nature  it  be  capable 
of  such  termination.  The  reason  seems  to  be,  that,  if  in  the  pro- 
ceeding complained  of  the  decision  was  against  the  plaintiff,  and 
was  still  unreversed,  it  would  not  be  consistent  with  the  principles 
on  which  law  is  administered  for  another  court,  not  being  a  court 
of  appeal,  to  hold  that  the  decision  was  come  to  without  reasouable 
and  probable  cause."  The  only  ground  upon  which  Mr.  Wood  has 
attempted  to  distinguish  this  case  £rom  the  current  of  authorities 
is,  that  here  the  plaintiff  had  no  opportunity  of  appealing  against 
the  conviction.  If  we  yielded  to  his  argument,  we  should  be  con- 
stituting ourselves  a  court  of  appeal  in  a  matter  in  which  the  legis- 
lature has  thought  fit  to  declare  that  there  shall  be  no  appeaL  It 
was  intended  that  the  decision  of  the  magistrate  in  a  case  of  this 
sort  should  be  finaL    It  cannot  be  impeached  in  an  action. 

Jvdffmentfor  the  defendants. 

Attorneys  for  plaintiff:  Merriman  &  BucMand. 
Attorneys  for  defendants :  Leuna  dt  Lewis. 


JuUf  8.  THE  FREE  FISHERS  OF  WHITSTABLE  v.  FOREMAN. 

AnchorcLge-due,  what  %oUl  mstain  a  Claim  for — PreacripHcn. 

A  cUim  for  anchorage-daes  on  a  navigable  arm  of  the  sea  cannot  be  supported 
in  respect  of  the  mere  ownership  of  the  soil.  Such  a  claim,  in  the  absence  of  evi- 
dence to  shew  that  the  place  is  within  the  limits  of  a  port  or  haven,  requires  some 
consideration  of  advantage  to  the  public  to  sustain  it. 

But,  if  such  a  claim  be  presumably  capable  of  a  legal  origin,  and  the  payment  of 
dues  is  shewn  to  have  been  uninterruptedly  received  time  out  of  mind,  eveiy 
intendment  will  be  made  in  its  favour. 

An  oyster-fishery  had  been  possessed  and  an  anchorage-due  had  been  claimed 
and  received  from  time  immemorial  by  the  lords  of  the  manor  of  Whitstable  in 
respect  of  all  vessels  casting  anchor  within  the  limits  of  certain  anchorage-ground 
within  the  manor.     In  1795,  the  fishery  and  the  soil  thereof  (including  the 


(1)  11  C.  B.  713.  (2)  7  C.  B.  (N.S.)  175  ;  29  L.  J.  (C.P.)  161. 
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xmchorage-groond)  were  conveyed  by  the  lord,  with  all  its  rights  and  appnrtenances,        1867 
to  the  plaintififs,  who  thenceforth  claimed  and  received  the  anchor&ge-due.    There 
was  some  evidence  that  Whitstable  was  a  limb  of  the  port  of  Sandwich ;  bat  there 
was  no  direct  evidence  to  shew  that  the  anchorage-ground  was  within  or  connected  «. 

with  the  port,  or  that  the  franchise  of  the  port  was  ever  granted  out  by  the  Crown.  Fobemak. 
There  was,  however,  evidence  that  the  lord  of  the  manor  was  the  owner  of  a  land- 
ing-place called  Le  Graston,  within  the  limits  of  the  manor,  and  that  he  took  toll 
npon  merchandize  landed  there,  and  also  that  he  was  owner  of  the  anchorage- 
ground,  and  took  the  anchorage-due  as  such  lord  and  owner  of  the  soiL  The 
recitals  in  an  act  of  parliament,  by  whidi  the  plaintiffs  were  incorporated  and  im- 
powered  to  purchase  the  manor  and  manorial  rights,  stated  that  there  were 
^  customary  payments  usually  and  of  right  made  to  the  lord  of  the  manor  for  or 
in  respect  of  any  ship  or  vessel  on  the  landing  of  goods  or  merchandize  within  the 
said  manor."  There  was  also  evidence  that  the  plaintiffs  had  as  far  back  as  living 
memory  extended  maintained  buoys  and  beacons,  which  served  the  double  pur- 
pose of  pointing  out  the  channel  by  which  vessels  of  small  burthen  might  safely 
reach  the  anchorage-ground,  and  also  of  protecting  the  oyster-beds : — 

Held,  that  the  maintenance  of  the  buoys  and  beacons,  taken  in  connection  with 
the  ownership  of  the  soil  of  the  anchorage-ground,  and  the  benefit  to  the  public 
therefrom,  afforded  a  sufficient  consideration  to  support  the  plaintifiis'  claim  to  the 
anchorage-due. 

The  declaration  stated  that  the  defendant  was  indebted  to  the 
plaintiffs  for  the  anchorage,  gronndage,  and  other  tolls  and  charges 
for  and  in  respect  of  divers  vessels  before  then  brought  and  anchored 
by  the  defendant,  and  for  money  due  and  owing  and  of  right  pay- 
able in  respect  thereof,  and  for  money  due  on  accounts  stated. 

Plea,  never  indebted.    Issue  thereon. 

The  following  case  was  stated  under  a  judge's  order  by  consent 
for  the  opinion  of  the  Court : — 

^  1.  The  plaintiffs  are  the  Company  of  Free  Fishers  and  Dredgers 
of  Whitstable,  in  the  county  of  Kent,  incorporated  by  act  of  par- 
liament, 33  Geo.  3,  c.  42  (1793),  a  copy  of  which  act  accompanied 
and  was  to  form  part  of  the  case.  (1)    They  are  the  owners  in  fee 

(1)  This  act,  which  is  printed  among  dredgers,  called  The  Whitstable  Com- 
the  public  acts,  recites  **  that  there  hath  pany  of  Dredgers,  who  have  held  the 
time  out  of  mind  been  an  oyster-fishery  same  time  out  of  mind  as  tenants  under 
within  the  limits  of  the  manor  and  the  lord  of  the  said  manor  and  royalty, 
royalty  of  Whitstable,  in  the  county  of  on  payment  of  a  certain  annual  rent ;" 
Kent,  extending  from  the  searbeach  a  and  that  ^*  the  good  order  and  govern- 
very  considerable  distance  into  the  sea,  ment  of  the  said  fishery  is  of  great  pub- 
which  fishery  hath  all  that  time  been  lie  concern,  and  it  would  much  tend  to 
managed  and  carried  on  by  and  at  the  the  carrying  on  and  good  management 
expense  of  a  certain  company  of  free  thereof,  if  the  said  company  were  allowed 
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1867       of  the  ground  situate  mthin  the  sea  limits  of  the  manor  of  Whit- 
WnnvTARLi  stable,  and  hereinafter  described  as  the  anchorage-ground. 
FiflBBM  2.  The  defendant  is  the  owner  of  a  vessel  called  the  Sancho 

FoREMAx.    Panza,  a  collier  trading  to  Whitetable. 

3.  The  action  was  brought  to  recoTor  3d.,  being  three  anchorage 
tolls  of  Is.  each,  claimed  by  the  plaintiffs  as  toll  for  the  defendant's 
Tessel,  Sancho  Panza,  on  her  casting  anchor  at  Whitstable  on  throe 
separate  occasions,  viz.  on  the  14th  of  September,  31st  of  October, 
and  27th  of  November,  1860.  The  ground  on  which  the  Sancho 
Panza  brought  up  and  anchored  on  the  14th  of  September  and 
Slst  of  October  wA  within  the  anchorage-ground  somewhat  below 
ordinary  low-water  mark.  Where  the  vessel  anchored  on  the  27th 
of  November  was  between  high  and  low-water  mark,  but  upon 
ground  which  had  been  conveyed  by  the  plaintiffs  to  the  South 
Eastern  Bailway  Company  in  the  year  1828,  and  upon  which  a 
harbour  had  been  constructed,  hereinafter  described  as  "  the  rail- 
way company's  harbour.*' 

4.  The  position  of  the  anchorage-ground  and  of  the  railway 
company's  harbour  was  described  in  a  map  annexed  to  the  case. 

5.  The  anchorage-ground  abuts  north  on  certain  land  and  ground 
belonging  to  the  manor  of  Faversham,  and  is  divided  therefrom  in 
part  by  certain  grass  banks  and  a  bank  of  shingle  and  stone  caUed 
"the  Hedge;"  south  on  the  sea-beach  at  Whitstable  aforesaid; 
east  on  certain  natural  banks  of  shingle  and  stones  oonunonly 


to  purchase  the  said  manor  and  royalty  usually  and  of  right  made  to  the  lord 

of  Whitstable,  or  such  part  thereof  as  of  the  said  manor  for  or  on  account  of 

would  be  convenient  for  the  better  regu-  any  ship  or  vessel,  or  the  landing  of 

lation  of  the  said  fishery."    It  then  re-  goods  or  merchandize  within  the  said 

cites  that  Thomas  Foord  had  purchased  manor,**  &c. ;  and  that  "  the  said  com- 

of  the  lord  of  the  said  manor  and  royalty  pany  arc  willing  to  purchase  the  royalty 

"the  said  royalty  of  fishing  or  oyster-  of  the  said  fishery,  but  they  are  dis- 

dredging,  and  the  ground  and  soil  of  the  abled  to  do  so  because  doubts  hare 

said  fishery,  from  the  south  and  south-  arisen  whether  the  said  company  be  a 

east  sides  of  the  said  sea-beach  at  Whit-  corporation  in  law,  notwithstanding  it 

stable,  as  the  same  is  and  hereafter  shall  has  existed  time  out  of  mind,  and  like- 

be  thrown  up  by  the  sea  from  time  to  wise  on  account  of  the  statutes  of  mort- 

time,  and  the  sea-beacb,  and  all  the  main."   It  then  proceeds  to  inoorpoiate 

lands  and  grounds  from  thence  into  the  company,  and  impowen  them  to 

the  sea  as  far  as  the  said  fishery  ex-  make  the  proposed  purchase, 
tends,  and  also  the  customaiy  payments 
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known  as  "  the  Strette,"  extending  from  the  said  sea-beach  up  to  the        1867 
said  *'Kedge,"  which  bank  known  as  "the  Strette"  dries  at  four  Whitotablb 
hours  ebb  of  the  sea;  and  west  on  the  mainland  of  the  county  of     *^™ 
Kent  and  the  island  of  Sheppy.   The  said  land  or  ground  is  situate    Foremax. 
in  the  mouth  of  the  East  Swale,  and  between  the  mainland  of  Kent 
and  the- island  of  Sheppy.    The  railway  company's  harbour  stands 
on  the  coast  in  the  position  indicated  in  the  plan. 

6.  The  plaintifb  and  those  under  whom  they  claim  have  from 
time  immemorial  continuaUy  down  to  the  present  time  taken  the 
sum  of  Is.  from  every  vessel  casting  anchor  within  the  limits  of  the 
anchorage-ground  now  in  their  possession,  whether  the  anchoring 
were  voluntary  or  from  necessity.  Since  1828  the  plaintiffs'  com- 
pany have  not  demanded  any  anchorage  from  any  vessels  sailing 
into  and  anchoring  within  the  railway  company's  harbour,  unless 
Mich  vessels  have  previously  cast  anchor  on  their  anchorage- 
ground. 

7.  The  plaintiffs'  collector  gave  receipts  for  anchorage  in  the 
following  form : — 

^'For  the  manor  and  royalty  of  Whitstable,  in  the  county  of  Kent 
"  Eeceived  of  captain  of  the  for  anchorage  and 

groundage  on  the  said  manor,  one  shilling. 

"A.  B. 
"  Bailiff  and  collector." 

8.  The  anchorage-ground  at  Whitstable  is  safe  in  blowing  weather, 
owing  to  its  being  sheltered  on  the  north-west  and  west  sides  by  the 
island  of  Sheppy  and  the  mainland  of  Kent,  and  to  its  being  further 
protected  by  the  "Strette"  and  "  Kedge,"  which  are  natural  break- 
waters, and  cause  the  sea  to  break  at  half-ebb. 

9.  The  plaintiffs  are  the  owners  of  oyster-beds  which  Ue  to  the 
•Biorth  and  east  of  the  anchorage-ground  at  Whitstable.  The  limits 
of  the  plaintiffs'  oyster-beds  on  the  north  of  the  anchorage-ground 
are  indicated  by  lines  of  poles ;  and  the  western  boundary  of  the 
oyster-beds  on  the  east  is  indicated  by  a  line  of  buoys  and  beacons 
which  are  maintained  by  the  plaintiffs'  company.  The  anchorage- 
ground  is  inclosed  by  the  oyster-beds  on  the  north  and  east ;  and,  as 
all  vessels  anchoring  take  the  ground  at  low-water,  the  poles,  buoys, 
and  beacons  indicate  where  a  vessel  may  anchor  without  the  risk  of 
grounding  upon  and  injuring  the  plaintiffs'  oyster-beds.    There  are 
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1867       no  buoys  or  beacons  to  indicate  the  anchorage-ground,  except  those 
Whitotablk'  maintained  by  the  plaintiffs. 
FiflBH^  10,  The  plaintiffs  also  keep  two  boats  which  are  called  "watchr 

FoBKMAR  boats,"  and  are  usually  moored,  one  on  the  northern  boundary  of 
the  oyster-beds  to  the  north,  and  the  other  on  the  western  boundary 
of  the  oyster-beds  to  the  east  of  the  anchorage-ground.  They  are 
maintained  for  the  protection  of  the  plaintiffs'  oysters  from  thieTes^ 
and  also  to  warn  vessels  from  attempting  to  come  to  the  anchorage- 
ground  when  from  the  state  of  the  tide  they  would  be  likely  to 
ground  upon  and  injure  the  oysters.  Since  the  year  1858,  these 
watch-boats  have  been  provided  with  lights.  The  light  on  the 
outer  boat  is  put  out  when  there  is  less  than  thirteen  feet 
of  water  where  the  boat  is  moored,  and  the  light  on  the  inner 
boat  when  there  is  less  than  seven  feet  of  water  at  the  moorings. 
These  boats  are  compelled  to  leave  their  moorings  in  very  rough 
weather. 

11.  Vessels  sailing  into  the  anchorage-ground  at  night  derive 
some  aid  from  the  lights  in  the  watch-boats,  but  are  chiefly  guided 
by  a  light  on  shore  frx)m  the  railway  company's  harbour.  The 
ordinary  course  of  navigation  for  vessels  intending  to  make  the 
anchorage  at  Whitstable  is,  to  sail  along  the  ''Bedge"  until  the 
light  in  the  harbour  bears  south,  and  then  to  steer  straight  in. 
There  is  another  mode  of  entering  the  anchorage-ground,  through 
a  channel  called  ''the  Eddy  Hole,"  which  lies  between  the 
"Strette"  and  the  "Hedge."  The  buoys  which  indicate  the 
limits  of  the  plaintiffs'  oyster-beds  also  point  out  this  channeL 
It  is  a  safe  channel  for  fishing-boats  and  vessels  of  smaU  draught 
of  water;  but  it  is  unsafe  and  not  ordinarily  used  for  loaded 
vessels. 

12.  The  light  exhibited  on  shore  is  maintained  by  the  South 
Eastern  Bailway  Company  in  the  harbour  constructed  by  them  on 
the  land  purchased  from  the  plaintiffs  in  1828.  The  light  is 
always  shewn,  and  affords  the  most  valuable  aid  to  vessels  en- 
deavouring to  make  the  anchorage-ground.  The  members  of  the 
plaintiflBs'  company  are  forbidden  by  their  bye-laws  to  dredge  or 
work,  and  they  do  not  in  fact  dredge  or  work,  on  their  oyster-beds 
after  dark. 

13.  For  some  years  before  1816,  no  light  was  exhibited  from 
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the  shore  at  Whitstable,  and  in  consequence  the  anchorage-ground        1867 
was  frequently  missed*  by  vessels  endeavouring  to  find  it     In  the  Whttotablb 
year  1816,  a  man  named  Eeeves,  who  filled  the  position  of  foreman     ^'^^'' 
to  the  plaintiffs'  company,  exhibited  a  light  from  a  mast  erected    FoRHiAir. 
on  his  premises.    The  expense  of  the  h'ght  was  borne  by  a  con- 
.tribution  from  the  plaintifils'  company  and  the  ship-owners  of 
Whitstable.     The  company  paid  107.  per  annum,  and  the  ship- 
owners 5s.  for  each  vessel.     This  contribution  was  made  volun- 
tarily, and  was  never  demanded  as  a  right  by  Reeves  or  by  the 
plaintifiTs'  company.    The  light  was  continued  down  to  the  year 
1828,  when,  in  consequence  of  the  unsatisfactory  manner  in  which 
the  light  was  maintained  by  Beeves,  the  contributions  ceased,  and 
the  light  was  for  some  time  altogether  discontinued. 

14.  In  the  year  1832,  a  man  named  Perkins,  who  was  not  in  the 
employ  of  the  plaintiffs'  company,  but  was  a  sail-maker  residing  at 
Whitstable,  exhibited  a  light  from  a  window  in  his  sail-loft;  and 
the  expense  was  borne  as  before,  by  contributions,  of  the  same 
amount  as  those  formerly  paid,  from  the  plaintiffs'  company  and 
the  ship-owners. 

15.  In  the  year  1838,  a  man  named  Eichards,  who  was  not  in 
the  employ  of  the  plaintiffs'  company,  succeeded  Perkins  in  the 
management  of  the  light.  He  removed  it  from  its  former  position 
to  a  pole  in  front  of  his  house.  The  expense  continued  to  be 
borne,  as  before,  by  voluntary  contributions ;  but  the  light  ceased 
to  be  exhibited  with  regularity  about  the  year  1845. 

16.  In  the  year  1848,  a  person  named  George  Clay,  who  was 
then  in  the  employment  of  the  South  Eastern  Bailway  Company 
as  master  of  their  harbour  at  Whitstable,  proposed  to  the  plaintiff's' 
company  and  to  the  ship-owners  of  Whitstable  to  exhibit  a  light 
from  the  railway  company's  harbour,  upon  being  paid  61.  a  year  by 
the  plaintiffs'  company  and  tonnage  of  ^(2.  a  ton  upon  vessels  using 
the  said  harbour.  To  this  arrangement  the  plaintiffs'  company 
and  the  ship-owners  agreed.  The  plaintiffs'  company  discontinued 
their  payments  after  two  years ;  but  the  tonnage-dues  have  been 
regularly  paid  to  the  South  Eastern  Bailway  Company,  and  the 
light  has  been  constantly  exhibited. 

17.  The  only  proofs  of  any  payment  by  the  plaintiffs'  com- 
pany towards  maintaining  a  light  prior  to  the  year  1816,  are 
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1867        the  following  entries  in  the  books  of  the  company  by  a  former 
Whitotablb  treasurer: — 
FisHBRs  «  1777     jujjg  29.    Paid  Mr.  Mathew  Brown  three 

V, 

FoRKMAx.  pounds  three  shillings  for  one  year's  use  of  the 

light    .  .  •  .  •  ,£330 

"  1778.    May  12.    Paid  Mathew  Brown  four  pounds 

four  shillings  for  one  year's  use  of  the  light     .     4     4    0" 

18.  The  buoys  and  beacons  maintained  by  the  plaintiffs'  com- 
pany have  been  so  maintained  during  living  memory.  The  books 
kept  by  the  former  treasurer  of  the  plaintiffs'  company  contain 
amongst  others  the  following  entries  with  reference  to  the  buoys: — 

"  1773.  Sept.  5.    Paid  Mr.  A.  Jatson  for  28  lbs.  of 

lead  to  run  in  the  stones  for  the  use  of  the 

buoys,  and  his  time  5a.  8(2.      .  .  .£058 

"  Paid  Mr.  T.  Turner  for  a  cable  to  lay  with  the 

buoys  1 J  cwt.  •  .  .  .  ,076 

'*  1774.  Feb.  3.    Paid  for  advertising  the  buoys  in 

the  Kentish  Gazette    .  .  .  .070 

''  Paid  for  advertising  in  St.  James's  Chronicle^ 

Post,  and  twice  in  the  Chelmsford  papers  .  0  16  6 
''  1775.  April  8.    Paid  Mr.  C.  Kich  41. 10«.  for  three 

can  buoys        .  •  .  .  •    4  10    0 

"  1776.  Nov.  9.    Paid  myself  4s.  for  writing  the 

boards  out  to  put  upon  the  buoys        .  .040" 

19.  The  only  advertisements  inserted  in  the  Kentish  Gazette 
about  the  date  of  the  above  entry  were  two  which  appeared  in  the 
papers  of  Dec.  15th  and  Dec  18th,  1773,  and  were  as  follows : — 

*' Whitstable,  December,  177a 
"  Notice  is  hereby  given  that  the  Company  of  Free  Fishers  and 
Dredgers  of  the  manor  and  royalty  of  Whitstable,  in  the  county  of 
Kent,  have  lately  put  up  and  placed  down  buoys  to  mark  out  and 
distinguish  the  boundaries  of  the  said  manor  and  royalty ;  and 
that  every  person  who  shall  hereafter  trespass  upon  the  said  free 
fishery  and  royalty  by  dredging  for  or  taking  oysters,  or  do  any 
damage  to  the  said  buoys  belonging  to  the  said  free  fishers  and 
dredgers,  will  be  prosecuted  for  the  same,"  &c 

20.  The  manor  of  Whitstable,  antiently  known  as  Northwood, 
was  a  subinfeudation  of  the  barony  of  Chilham,  and  in  the  survey 
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of  Domesday  is  found    in    the    possession   of  Odo,  Bishop  of        ise? 

Bayeux.  Whttbtabu 

21.  A  few  years  afterwards  the  barony  of  Chilham,  with  its         v. 
members,  was  granted  to  his  tenant  Fulbert,  who  took  the  sur-  Forkmak. 
name  of  de  Dover.     It  continued  in  the  possession  of  his  family 

until  the  reign  of  Hen.  3,  when  by  an  inquisition  taken  on  the 
death  of  Richard  and  Eoesia  de  Dover,  they  were  found  to  have  held 
of  the  king  in  chief  the  said  barony  of  Chilham,  and,  amongst 
others  of  its  members,  the  manor  of  Northwood,  worth  yearly  in 
all  issues  ^217.  Is.  Richard  de  Dover,  their  son,  dying  without 
issue,  the  manor  of  Northwood  descended  to  John  Earl  of  Athol, 
son  of  his  sister  Isabel :  but  the  possession  of  it  accrued  to  her 
second  husband,  Alexander  de  Balliol,  who  held  it  by  courtesy 
during  his  life. 

22.  During  his  tenancy  of  the  manor,  at  the  circuit  of  and 
before  the  justices  in  eyre  for  Kent,  in  the  7  Edw.  1  assigned  to 
hold  pleas  of  quo  warranto,  Alexander  de  Balliol,  in  right  of 
Isabel  his  wife,  claimed  to  have  the  liberties  under- written  without 
charter  of  old  custom  in  his  manor  in  the  county,  to  wit,  at  Whit- 
stable,  viz.  "  a  free  hundred  court,  &c.,  wreck  of  the  sea,  toU,  and 
warren ;  and  that  they  and  all  the  ancestors  of  the  same  Isabel, 
from  time  whereof  memory  is  not,  have  fully  used  all  these  liberties." 
An  inquisition  being  prayed,  the  Imights  chosen  on  the  jury  returned 
a  verdict  that  the  said  Alexander,  Isabel,  and  her  ancestors,  had 
immemorially  and  fully  used  the  said  liberties,  and  had  usurped 
nothing  upon  the  Crown.  ^  Judgment  was  therefore  given  for  the 
claimant. 

23.  At  the  circuit  of  the  justices  in  eyre  for  Kent,  in  the  21 
Edw.  1,  upon  an  information  quo  warranto,  the  said  de  Balliol  was 
summoned  to  answer  to  the  king  on  a  plea  by  what  warrant  he 

claimed  to  hold  pleas  of  the  Crown,  and  to  have  free-warren,  j 

market,  fair,  toSy  gallows,  wreck  of  the  sea,  and  waif,  in  Chilham, 
Hathfeldes,  Kingston,  and  Ridlingwold,  &c.,  by  two  writs.  In  his 
answers,  the  said  Alexander  by  his  attorney  said  that  he  held  the 
manor  of  Whitstable  and  the  hundred  of  Whitstable  by  the  la\v 
of  England  of  the  inheritance  of  John  Earl  of  Athol,  by  reason 
of  which  he  claimed  to  have  in  the  same  hundred  in  which  the 
aforesaid  manor  is,  view  of  frankpledge,  amendment  of  the  assize 
Vol.  II.  31  2 
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1867       of  bread  and  ale  brokeDy  infang  thief,  and  gallows,  and  waiiis ;  and 


WHnvTABLE  John  by  his  attorney  came,  and  he  joined  himself  with  the  afoTe> 
.PisHMs  g^jj  Alexander  in  his  answer;  and  they  said  that  besides  the 
PoBUAK.  aforesaid  liberties  they  claimed  in  the  aforesaid  manor  free-warren 
and  wreck  of  the  sea,  and  tcU  with  merchandize  ai  le  Orado^ 
(Greystones),  in  the  same  manor  ;  and  they  said  that  the  aforesaid 
Alexander  and  the  ancestors  of  him  the  said  John,  from  the  time 
whereof  memory  is  not,  have  had  the  aforesaid  hnndred  and  the 
aforesaid  liberties  to  the  same  hundred  pertaining,  and  in  the 
aforesaid  manor,  warren,  and  wreck,  and  UM^  without  interruption ; 
and  of  this  they  put  themselves  upon  the  country. 

24.  The  jurors  said  upon  their  oath  that  the  aforesaid  Alexander 
and  the  ancestors  of  the  aforesaid  John  have  always  from  time 
whereof  memory  is  not  had  all  the  liberties  aforesaid  as  they 
claimed  to  have  the  same,  except  free-warren  in  the  lands  newly 
acquired,  which  before  the  purchase  were  not  of  the  manors  afore* 
said,  in  which  acquired  lands  they  ought  not  to  hare  warren: 
therefore  the  said  newly  acquired  lands  should  remain  diswarrened, 
and  Alexander  and  John  as  to  the  other  liberties  should  go  thereof 
without  day,  saving  the  king's  right,  &c. 

25.  The  manor  of  Whitstable,  having  escheated  to  the  Crown, 
was  soon  afterwards  granted  to  Bartholomew  de  Badlesmere  and 
Margaret  his  wife  for  their  lives,  who  in  the  5  Edw.  2  (aj).  1309) 
petitioned  for  a  grant  of  it  (inter  alia)  in  fee,  by  way  of  exchange 
for  other  manors,  with  the  king.  By  letters-patent  in  the  same 
year  this  manor,  amongst  others,  was  granted  to  the  said  Bartho- 
lomew and  Margaret  in  fee,  to  hold  witli  all  the  liberties  and  free 
customs  to  the  same  appertaining. 

26.  The  lands  of  Bartholomew  de  Badlesmere  having  become 
forfeited  by  attainder,  they  were  granted  in  the  following  year  to 
David  de  Strabolgi,  Earl  of  Athol,  for  life. 

27.  During  the  tenancy  of  the  manor  by  this  earl,  a  commission 
by  letters-patent  of  the  3rd  January,  19  Edw.  2,  was  issued  U> 
William  de  Gray  and  John  de  Shelmyng,  whereby  the  king, — 
reciting  that  he  had  ordered  that  a  strict  search  should  be  made 
in  the  several  ports  of  the  kingdom,  respecting  all  letters  brought 
from  or  carried  into  foreign  parts,  so  that  all  of  a  dangerous  or 
suspicious  character  might  be  transmitted  to  him  for  inspection; 
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and  that  he  had  been  informed  that  many  of  the  bearers  of  such        1867 
letterEf,  in  order  to  escape  such  search,  had  landed  in  vessels  along  Whitotable 
the  coast  of  the  Thames  between  Keculver,  Qreysiones,  and  Whit-     '^^^ 
stable,  and  had  thence  carried  letters  inland,— directed  the  said    Pobemak. 
commissioners  to  guard  the  coast  between  the  aforesaid  yills,  and 
make  strict  seacch  in  all  and  singular  places  where  ships  ply  or 
may  ply  by  the  aforesaid. coast  between  the  aforesaid  vills,  and 
arrest  the  bearers  of  such  letters  as  aforesaid.    Commissions  in  the 
same  form  are  then  directed  to  yarious  persons,  including  Boger 
de  Langdon  and  Hugh  de  Bermondsey,  respecting  the  custody  of 
all  places  by  the  coast  of  the  Thames  in  the  several  ports  and 
places  from  Oreystones  unto  Faversham;  Henry  Underwood  and 
William  de  Condieshall,  respecting  all  the  ports  and  places  by  the 
sea-coast  in  the  ports  and  places  between  Beculver  and  Greystones ; 
and  Thomas  Dodde,  respecting  all  places  by  the  sea-coast  between 
the  vills  of  Whitstable  and  Faversham. 

28.  A  proclamation  was  also  on  the  14th  of  August,  20  Edw.  2, 
addressed  to  Balph  Basset,  Constable  of  Dover  and  Warden  of  the 
Cinque  Ports,  respecting  the  secret  introduction  of  treasonable- 
letters  by  foreign  merchants  coming  into  the  said  ports  under 
colour  of  grants  of  safe-conduct,  and  directing  him  to  prohibit 
such  a  practice  in  all  the  ports  aforesaid,  and  other  places  where 
vessels  arrive,  and  disclaiming  any  intention  that  those  deputed 
to  make  search  in  the  aforesaid  ports  and  places  should  cease  to 
do  so  on  account  of  any  grants  of  safe-conduct  having  been  made. 
A  writ  in  the  same  form  is  then  directed  to  William  de  Gray  and 
John  de  Shelmyng,  the  commissioners  assigned  to  search  along 
the  coast  of  the  Thames  between  Beculver,  Greystones,  and  Whit- 
stable, disclaiming  in  like  manner  any  intention  that  they  should 
cease  to  search  **  in  the  ports  and  places  aforesaid,"  by  reason  of 
such  grants  of  safe-conduct 

29.  Upon  the  death  of  David  Earl  of  Athol,  in  the  1  Edw.  3, 
his  possessions  reverted  to  the  Crown,  and  were  granted  in  the 
following  year  to  Giles,  son  of  Bartholomew  de  Badlesmere,  in  fee. 

30.  Upon  a  partition  of  the  estates  of  Giles  de  Badlesmere 
among  his  sisters  and  coheirs,  this  manor  was  assigned  to  the  share 
of  Maud,  wife  of  John  de  Vere,  Earl  of  Oxford. 

31.  In  the  17  Edw.  2,  the  reversion  of  this  manor  after]  the 
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1867        death  of  the  said  Maud,  Countess  of  Oxford,  the  tenant  for  life, 
WHirarABLB  was  granted  by  letters-patent  to  Thomas  Duke  of  Gloucester  in 

'  ^"^*^      fee,  who  by  royal  licence  in  the  same  year  settled  it  as  part  of  the 

FoBEXAir.     indowment  of  the  College  of  Plecy,  in  Essex. 

32.  During  the  tenancy  of  the  manor  by  this  religious  house, 
an  award  was  made  on  the  1st  of  May,  in  the  4  Hen.  7  (a.d.  1489), 
by  Sir  William  Haute,  Knight,  and  others  appointed  by  the  Lord 
Chancellor  and  others  lords  of  the  kings  great  council  to  be 
arbitrators  in  a  dispute  which  had  arisen  between  the  tenants  and 
inhabitants  of  Milton  near  Sittingboume  and  the  College  of  Plecy, 
lords  of  the  manor  of  Whitstable,  as  to  the  dredging  of  oysters 
within  the  ground,  stream,  and  shallow  called  "  the  Grace/*  within 
the  said  manor  of  Whitstable.  The  award  sets  forth  that  the  said 
arbitrators,  being  impowered  to  inquire  into  the  title  and  right  of 
the  parties  respectively,  to  take  a  view  of  the  said  stream,  ground, 
and  shallow  where  the  said  oysters  breed,  and  determine  the  said 
dispute,  summoned  the  parties  before  a  special  jury  of  the  county 
of  Kent ;  and,  after  a  full  hearing  of  the  case,  and  a  view  taken  of 
the  locus  in  quo,  found  that  '^  the  said  ground,  shallow,  and  stream 
as  it  is  bounded  and  lies  from  the  king's  deep  channel  called 
Eedepe  unto  the  mainland,  and  between  the  ground  of  the  Arch- 
bishop of  Canterbury  and  the  Abbot  of  St.  Augustine,  Canterbury, 
and  the  Prior  of  Christchurch,  is  parcel  of  the  said  manor  of 
Whitstable,  and  several  to  the  sama" 

83.  In  a  rental  of  the  manor  of  Whitstable  made  by  a  survey  of 
a  jury  of  tenants  of  the  manor  in  the  22  Hen.  8,  among  the 
holdings  enimierated  are  divers  fisheries  called  weirs  held  under 
certain  yearly  rents.  The  localities  of  these  weirs  are  described 
as  being  five  of  them  at  the  Strette,  six  of  them  at  the  Begge,  and 
one  fishery  at  the  Beken.  The  Strette  and  the  Begge  are  the 
banks  which  lie  on  the  east  and  north  of  the  anchorage-ground. 

34.  The  estates  of  the  College  of  Plecy  came  into  the  hands  of 
the  Crown  upon  the  dissolution  of  the  religious  houses.  The 
manor  of  Whitstable  was  granted  by  letters-patent  of  the  Slst  of 
December,  38  Hen.  8  (a.d.  1540),  amongst  others,  to  John  Gates, 
under  the  following  description :  "  And  also  all  those  our  manors 
of  Whitstable  and  Buckingfeld,  with  all  and  singular  their  rights, 
members^  and  appurtenances,  in  the  county  of  Kent,  to  the  said 
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late  college  some  time  belonging  and  pertaining,  and  lately  being       1867 
parcel  of  the  possessions  thereof;  and  all  that  our  rectory,"  &c.;  Whitotablb 
"and  all  and  singular  other  messuages,"  &c.  &c.,  "fairs,  marts,      Fishkm 
markets,  tolls,  customs,  free-warrens,  &c,  situate,  lying,  and  being    Forkmax. 
in  Plesce  Magna,  &c.,  and  in  Whitstable  and  Buckingfeld,  in  our 
county  of  Kent." 

35.  On  the  attainder  of  Sir  John  Gates  in  the  first  year  of 
Mary,  his  possessions  escheated  to  the  Crown.  The-  minister's 
accounts  of  them  rendered  to  the  Exchequer  returned  the  manor 
under  the  name  of  Whitstable,  anciently  called  Norwood,  and  now 
called  St  Anne's  and  Courtlees,  as  then  in  lease,  with  all  marshes, 
fisheries,  royalties,  and  other  appurtenances  thereof,  to  W.  Selherst, 
for  forty-nine  years,  at  the  rent  of  307.  13s.  4i. 

36.  By  letters-patent  of  the  27th  of  February,  2  &  3  Ph.  &  M., 
it  was  granted  to  Anne  Duchess  of  Somerset  for  life,  with  all 
marshes,  waters,  fishings,  rights, /rancAwes,  &c.,  thereto  belonging 
in  Whitstable,  within  the  said  manor. 

37.  In  the  7  Eliz.  a  special  commission  was  directed  out  of  the 
Court  of  Exchequer,  to  Sir  T.  Cotton  and  other  commissioners,  to 
survey  the  port  of  Sandwich,  and  the  number  and  condition  of  its 
creeks  or  members  to  certify  which  of  them  were  the  most  fre- 
quented by  merchants,  and  were  fit  to  be  continued  for  the  receipt 
of  customs,  &c.  The  certificate  of  the  commissioners  thereupon 
returned  enumerates  among  the  members  or  creeks  of  Sandwich, 
"Whitstable,  ten  miles  distant  from  the  said  port,  towards  the 
north."  It  proceeds  to  state  the  condition  of  the  various  members, 
am(Hig  which  Dover  and  Faversham  are  declared  to  be  in  decay, 
and  "  all  the  residue  to  be  in  good  estate."  The  commissioners 
thus  conclude :  "  All  the  creeks  above  named,  other  than  such  as 
have  officers  attendant,  do  sometimes  receive  in  and  deliver  out 
wares  and  merchandize,  but  none  meet  to  have  continuance  but 
only  the  said  port  of  Sandwich  and  the  creeks  of  Dover,  Faver- 
sham, Milton,  and  Eochester.  Nevertheless,  for  the  ease  of  the 
county  it  is  thought  meet  that  the  creeks  aforesaid  as  well  within 
the  Isle  of  Thanet  as  elsewhere  be  maintained  and  used  for  the 
transporting  of  com,  wood,  and  other  commodities  out  of  one  part 
of  the  realm  into  another  part,  making  their  entries  and  taking 
cokets  and  making  certificate  to  the  next  port  or  creek  adjoining, 
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1867       where  the  said  officers  are  resiant ;  and  the  said  several  creeks  as 
Whttstabls  ^  ^^®  transporting  of  merchandize  to  or  from  beyond  the  sea  to 

^^^^      be  utterly  damned." 
.   FoBEUAN.         38.  Dover,  mentioned  in  the  said  inquisition,  is  now  and  from 
time  immemorial  has  been  one  of  the  Cinque  Ports.    Faversham^ 
also  mentioned  in  the  said  inquisition,  is  and  from  time  ioimemonal 
has  been  a  port,  and  is  a  limb  of  Dover. 

39.  In  the  6  Eliz.  the  Queen,  by  letters-patent  of  the  20th  of 
March,  granted  the  reversion  of  the  manor  of  Whitstable  after  the 
death  of  the  Duchess  of  Somerset,  with,  amongst  other  things,  its 
rights  and  appurtenances,  under  the  following  description,  to 
Thomas  Heneage,  Moyle  Finch,  and  Michael  Heneage,  in  fee,  and 
all  and  all  manner  of  fairs,  markets,  courts  of  repondre,  free- 
warren,-  wrecks  of  the  sea,  &c,  tolls,  customs,  and  all  other  liberties 
franchises,  &c.,  in  Thomdon,  Myldinghall,  Burston,  Eltinghall, 
Hume,  Whitstable,  &c.,  and  in  every  or  any  of  them,  to  the  said 
manor,  &c.,  by  these  presents  granted  or  to  any  of  them  belong- 
ing, or  which  hereafter  may  come,  happen,  or  arise  in  the  same 
manors,  &c. 

40.  The  interest  of  the  three  grantees  became  vested  in  Thomas 
Heneage. 

41.  In  the  28rd  of  Elizabeth,  he,  having  obtained  the  Boyal 
license  to  do  so,  alienated  the  said  manor  to  Thomas  Smith,  who 
in  the  34  Eliz.  died  seised  of  it,  which  thereupon  descended  and 
came  to  John  Smith,  his  son,  and  subsequently  to  Thomas  Smith, 
his  grandson,  who  in  1628  was  created  Viscount  Strangford.  Philip 
Yiscount  Strangford,  his  grandson,  died  seised  of  the  manor  of 
Whitstable,  having  by  his  will  devised  it  to  his  daughter  Catherine, 
the  wife  of  Henry  Boper,  Lord  Teynham,  who  aliened  the  manor 
to  Sir  Henry  Fumese,  of  Waldershare,  Bart 

42.  Sir  Henry  Fumese  died  seised  of  the  manor  of  Whitstable, 
having  by  his  will,  dated  the  28th  of  September,  1709,  given  and 
devised  all  his  manors,  lands,  &c.,  chargeable  as  therein  mentioned, 
to  his  son  Eobert,  afterwards  Sir  Robert,  and  the  heirs  of  his  body 
begotten  or  to  be  begotten.  Sir  Eobert  Fumese  suffered  a  re- 
covery as  of  Trinity  Term,  18  Ann.,  to  bar  the  entail  created  by  his 
father's  will. 

43.  By  indentures  of  lease  and  release,  dated  the  6th  and  7th  of 


V. 


VOL.  IL]  TBINITT  TEEM,  XXX  VIOT.  701 

July,  1714,  the  manor  of  Whitstable,  in  the  county  of  Kent,  and       1867 
also  all  quit-rents,  rents  of  assize,  courts-leet,  courts-baron,  fines,  wnirffrABLBj 
amerciaments,  felons'  goods,  waiis,  estrays,  deodands,  oyster-grounds, 
fisheries,  wrecks  of  the  sea,  royaUieSy  franchises,  &c.,  and  all  other    ^ob 
the  waste-grounds,  salt-marshes,  &c.,  with  their  appurtenances,  to 
the  said  manor  belonging  or  appertaining, — ^all  which  said  manor, 
Ac,  are  therein  mentioned  to  have  been  formerly  purchased  by  Sir 
Henry  Fumese  of  Henry  Lord  Teynham  and  G.  Sayer,  Esq., — 
were  conveyed  to  the  several  uses  therein  mentioned. 

44.  Lord  Bolingbroke,  being  then  seised  of  the  manor,  by  deed 
of  deputation  dated  the  13th  of  November,  1775,  directs  his  water- 
bailiff,  Jasper  Bowden,  to  collect  anchorage,  &c,  from  vessels 
^irriving  and  anchoring  on  the  manor  of  Whitstable.  The  deputa- 
tion was  set  out :  it  impowered  him  "  to  ask  and  demand  and  receive 
of  all  masters  of  vessels  who  shall  anchor  within  my  said  manors 
terraffe  for  every  vessel  as  shall  be  under  the  burthen  of  100  tons 
the  sum  of  Is.,  and  after  that  rate  for  every  vessel  of  a  larger 
burthen,"  &c. 

45.  By  indentures  of  lease  and  release,  dated  the  11th  and  12th 
of  October,  1791,  all  that  the  manor  of  Whitstable,  with  all  and 
singular  the  rights,  royalties,  privileges,  members,  and  appurte< 
nances  thereof,  in  the  said  county  of  Kent,  were  conveyed  to 
Edward  Foad'and  Thomas  Smith,  in  equal  moieties,  as  tenants  in 
•common  in  fee-simple. 

46.  By  lease  and  release,  dated  respectively  the  24th  and  25th 
of  October,  1792, — reciting  that  within  the  limits  of  the  said  manor 
of  Whitstable  there  was,  and  for  many  hundred  years  then  last  past 
had  been,  a  fishery  for  the  growth  and  improvement  of  oysters,  ex- 
tending from  the  sea-beach  for  a  very  considerable  distance  into 
the  sea,  and  which  fishery  during  all  that  time  had  been  managed 
and  carried  on  by  and  at  the  expense  of  a  certain  company  of  free 
dredgers  called  "  The  Whitstable  Company  of  Dredgers,"  who  had 
held  the  same  from  time  to  time  as  tenants  under  the  lord  of  the 
manor,  and  claimed  to  be  entitled  to  hold  the  same  as  free  fishers 
on  payment  of  such  annual  rents  as  were  thereinafter  mentioned ; 
that  it  had  been  contracted  and  agreed  by  and  between  the  parties 
to  those  presents  that,  for  the  several  considerations  thereinafter 
mentioned,  a  division  should  be  made  in  the  rights  of  the  said 
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1867  manor,  royalty,  fishery,  hereditaments,  and  premises ;  and  that  the 
WHiraTABLB~  said  manor,  and  all  the  lands,  &c.,  and  manor  rights  belonging 
FisHKBs  thereto  (except  as  thereinafter  was  mentioned),  should  be  the  pro- 
FoREMAN.  perty  of  E.  Foad,  J.  Nutt,  and  S.  Salisbury,  their  heirs  and  assigns ; 
and  that  all  the  rights  of  the  lord  of  the  said  manor  in  the  said 
fishery  and  the  ground  and  soil  thereof  from  the  south  and  south- 
east sides  of  the  sea-beach  (which  from  time  to  time  had  been  con- 
sidered as  the  land  boundaries  of  the  fishery),  and  in  the  customary 
payments  usually  made  to  the  lord  of  the  manor  for  or  on  account 
of  the  anchorage  of  any  ship  or  vessel,  or  for  the  landing  of  any 
goods  or  merchandize,  or  for  the  admission  of  freemen,  or  other 
payments  for  the  regulation  of  the  freemen  and  fishery,  and  all 
other  payments  whatsoever  at  the  water-court  of  free  dredgers 
there  within  the  jurisdiction  of  the  said  manor,  and  all  other  such 
like  payments,  and  all  forfeitures,  articles,  and  things  which  of 
right  belonged  to  and  were  the  property  of  the  lord  of  the  manor 
by  reason  of  any  wrecks  of  the  sea  or  such  like  rights  and  for- 
feitures arising  within  the  limits  of  the  said  sea-beach,  should  be 
the  property  of  Thomas  Foord,  his  heirs  and  assigns, — all  that 
the  said  manor,  and  the  said  messuages,  land,  quit-rents,  rights, 
royalties,  liberties,  &c.,  and  all  and  singular  other  the  premises 
thereby  or  mentioned  or  intended  to  be  thereby  granted  and  re- 
leased, with  their  and  every  of  their  appurtenances  (save  and 
except  the  said  royalty  ofrfishery  or  oyster-dredging,  and  the  right 
of  taking  oysters  and  other  fish  within  the  said  manor,  and  the 
ground  and  soil  of  the  said  fishery,  and  also  the  customary  pay- 
ments usually  and  of  right  made  to  the  lord  of  the  said  manor  for 
or  on  account  of  the  anchorage  of  any  ship  or  vessel,  or  for  the 
landing  of  merchandize  within  the  manor,  or  for  the  admission  of 
freemen,  or  other  payments  for  the  regulation  of  the  freemen  and 
fishery  there,  and  all  other  payments  whatsoever  at  the  water- 
court  of  free  dredgers  there,  and  all  such  like  payments,  and  all 
and  all  manner  of  forfeitures,  articles,  and  things  which  of  right 
belong  unto  and  are  the  property  of  the  lord  of  the  said  manor  by 
reason  of  any  wrecks  of  the  sea,  or  other  such  like  rights  and  for- 
feitures arising  within  the  limits  of  the  sea-beach  aforesaid),  were 
limited  as  to  one-third  to  Edward  Foad  in  fee,  as  to  one  other 
third  to  J.  Nutt  in  fee,  and  as  to  the  remaining  third  to  S.  Salis* 
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bury  in  fee ;  And  all  ;the  said  royalty  of  fishery  or  oyster-dredging        1867 
and  the  right  of  taking  oysters  and  other  fish  within  the  said  "^hctstable 
manor,  and  the  ground  and  soil  of  the  said  fishery,  extending  as     ^^^^^ 
thereinafter  was  mentioned,  and  also  the  customary  payments    Fohkman. 
usually  and  of  right  made  to  the  lord  of  the  said  manor  for  or  on 
account  of  the  anchorage  of  any  ship  or  vessel,  or  the  landing  of 
any  goods  or  merchandize  within  the  manor,  or  for  the  admission 
of  freemen,  or  other  payments  for  the  regulation  of  the  freemen 
and  fishery  there,  and  all  other  payments  whatsoever  at  the  water- 
court  of  free  dredgers  there,  and  all  such  like  payments,  and  all 
and  all  manner  of  forfeitures,  articles,  and  things  which  of  right 
belong  unto  and  are  the  property  of  the  lord  of  the  said  manor  by 
reason  of  any  wrecks  of  the  sea,  or  other  such  like  rights  and  for- 
feitures arising  within  the  limits  of  the  sea-beach  aforesaid,  and  all 
remedies  for  the  recovery  of  the  said  premises  respectively,  were 
limited  to  the  said  Thomas  Foord  in  fee.    The  release  also  con- 
tained a  power  of  attorney  from  Foad,  Nutt,  and  Salisbury,  to 
enable  Foord  to  receive  the  customary  payments  or  anchorage- 
dues,  &C. 

47.  Thomas  Foord,  by  deed  of  deputation  dated  the  30th  of 
November,  1792,  directs  his  water-bailiff  to  collect  anchorage  of 
vessels  arriving  and  anchoring  on  the  manor  of  Whitstable. 

48.  By  act  of  parliament  of  33  Geo.  3,  c.  42,  The  Whitstable 
Company  of  Dredgers  were  incorporated,  and  enabled  to  purchase 
the  manor  of  Whitstable  of  Thomas  Foord. 

49.  By  indentures  of  lease  and  release  dated  respectively  the 
4th  and  5th  of  June,  1795,  made  between  Thomas  Foord  of  the 
one  part,  and  The  Company  of  Free  Fishers  and  Dredgers  of 
Whitstable  in  the  county  of  Kent,  then  lately  incorporated  by 
act  of  parliament,  of  the  other  part,  all  that  the  royalty  of  fishery 
or  oyster-dredging,  and  the  right  of  taking  oysters  and  other  fish 
within  the  manor  of  Whitstable,  and  the  ground  and  soil  of  the 
said  fishery,  extending  as  thereinbefore  was  mentioned,  and  also 
the  customary  payments  usually  and  of  right  made  to  the  lord  of 
the  said  manor  for  or  on  account  of  the  anchorage  of  any  ship  or 
vessel,  or  the  landing  of  goods  or  merchandize  within  the  said 
manor,  or  for  the  admission  of  freemen,  or  other  payments  for  the 
regulation  of  the  freemen  and  fishery  there,  and  all  other  payments 
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18G7       whatsoever  at  the  wateivcourt  of  free  dredgers  there,  and  all  such 

Whootable  li^6  payments,  and  all  and  all  manner  of  forfeitoresy  articles,  and 

FisHEBs      things  which  of  right  belonged  unto  and  were  the  property  of  the 

FoBKUAN.    lord  of  the  said  manor  by  reason  of  any  wrecks  of  the  sea,  or  other 

such  like  rights  and  forfeitures  arising  within  the  limits  of  the 

sea-beach  aforesaid,  were  conyeyed  unto  and  to  the  use  of  the  said 

Company  of  Free  Fishers  and  Dredgers,  and  their  successors  for 

ever. 

50.  Since  the  conveyance  to  the  plaintiffs,  they  have  received, 
by  their  water-bailiff,  anchorage  upon  all  vessels  casting  anch(» 
within  the  limits  of  the  anchorage-ground  within  the  said  man<»v 
and  within  the  boundaries  aforesaid. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover  the  said  anchorage-tolls,  or  any 
and  which  of  them,  from  the  defendant  Should  the  Court  be  of 
opinion  that  the  plaintiffs  are  entitied  to  recover,  judgment  is 
to  be  entered  for  the  plaintiffs  for  such  of  the  tolls  claimed  as  the 
Court  may  direct,  with  costs  of  suit  Should  the  Court  be  of 
opinion  that  the  plaintiffii  are  not  entitled  to  any  of  the  tolls 
claimed,  judgment  of  nonsuit  is  to  be  entered,  with  costs  of  suit 

MeUishy  Q,0.  (with  him  Denman,  Q.C.,  and  Baymand),  for  the 
plaintiffs.  The  right  claimed  by  the  plaintiffs  in  this  case  has 
already  undergone  considerable  discussion  in  The  Dree  Fishers  of 
Whttsiahle  v.  Gann.  (1)  In  this  Court  and  in  the  Exchequer 
Chamber  the  claim  was  sustained  by  reason  of  the  plaintiff' 
ownership  of  the  anchorage-ground.  The  House  of  Lords,  how- 
ever, decided  that  mere  ownership  of  the  soil  was  not  sufficient  to 
legalize  a  claim  for  anchorage-dues  in  a  place  not  shewn  to  be 
within  or  belonging  to  a  port,  and  being  covered  by  the  sea  at 
high-water,  where  all  persons  would  have  a  right  to  navigate,  and, 
as  incident  to  such  right,  to  cast  anchor ;  and  that,  inasmuch  as 
the  right  of  navigating  on  the  sea  and  of  anchoring  was  a  right 
common  to  all  the  Queen's  subjects,  and  one  of  which  they  could 
not  be  deprived  without  an  adequate  consideration,  the  claim  must 

(1)  11  C.  B.  (N.S.)  387;  31  L,  J.      House  of  Lords,  11   H.  L  192;  20 
(O.P.)    372:  in   Ex.  Ch.    13  0.  B.      0.  R  (N.S.)  1. 
(N.S.)  853;  32  L.  J.  (C.P.)  194:  in 
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be  founded  on  proof  that  the  soil  of  the  claimant  was  originally  is67 
within  the  precincts  of  a  port  or  harbour,  or  that  some  service  or  WHrwrABii 
aid  to  navigation  was  rendered  by  the  owner  of  the  soil  who  Fishebb 
claimed  the  anchorage-due.  **To  make  a  grant  of  anchorage,"  Fobbmih. 
said  Lord  Wensleydale  (1),  "in  an  arm  of  the  sea,  where  the 
fundus  maris  is  the  property  of  the  Crown,  but  where  every  subject 
of  the  Crown  has  a  right  to  navigate,  and  to  cast  anchor  when  and 
where  he  thinks  fit,  as  a  necessary  means  of  safe  navigation,  he 
cannot  be  deprived  of  that  right  by  a  usage  however  long,  unless 
there  is  some  evidence  of  a  sufficient  consideration,  of  some 
advantage  to  the  subject,  to  enable  the  Crown  to  confer  upon  a 
particular  individual  the  privilege  of  receiving  compensation  from 
the  subject,  and  thus  depriving  the  subject  of  his  undoubted  right. 
On  this  record  it  appears  to  me  that  there  is  not  sufficient  evidence 
of  any  such  facts."  The  question  is  whether  the  facts  now  stated 
supply  that  defect,  and  shew  a  sufficient  consideration  for  the 
plaintiffs'  claim.  Any  facts  firom  which  the  Court  can  consistently 
draw  the  conclusion  that  there  may  have  been  a  consideration  for 
the  immemorial  payment,  will  entitle  the  plaintiffs  to  recover. 
The  result  of  the  evidence  set  forth  in  the  case  is,  that,  long  before 
the  time  of  legal  memory,  the  soil  of  the  fishery  was  granted  to 
the  lord  of  the  manor  of  Whitstable  ;  that  from  time  immemorial 
there  had  been  an  anchorage-ground  there,  where  vessels  came  not 
only  for  safety  but  for  the  purpose  of  landing  goods  at  Le  Craston 
or  Greystones  on  payment  of  a  toll  (whether  it  was  a  customable 
port  where  foreign  goods  might  be  landed  may  be  doubtful) ;  and 
that  buoys  and  lights  for  guiding  vessels  to  the  anchorage-giound 
were  kept  up,  and  it  may  be  also  for  the  protection  of  the  oyster- 
beds.  This  is  abundant  consideration  for  a  grant  which  the  Court 
will  presume  from  the  immemorial  payments. 

[BoviLL,  C. J.  It  seems  to  me  to  be  material  for  the  plaintiffs 
to  shew  that  Whitstable  was  a  port  or  haven.] 

This  appears  from  a  commission  and  return  of  the'  7  Eliz.,  re- 
ferred to  in  par.  37  of  the  case.  (2) '  Hale,  de  Portibus  MariB, 
Part  2,  c  2,  p.  46,  exactly  describes  this  sort  of  port  or  haven, 

(1)  11  H.  L.  at  p.  210 ;  20  C.  B.  and  retam  was  by  consent  handed  to 
{N.S.)  16.  the  Court.    The  cffectjof  it  is  stated  in 

(2)  A  fnll  copy  of  this  commission     the  judgment. 
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1867       He  says :  '*  A  port  is  an  haven,  and  somewhat  more.     Firsts  it  is  a 
WHnOTABLB  phtce  for  arriying  and  unlading  of  ships  or  vessels.   Second,  it  hath 
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a  saperindnction  of  a  civil  signature  npon  it,  somewhat  (^  franchise 
FoBEMAs.  and  privilege,  as  shall  be  shewn.  Third,  it  hath  a  ville,  or  city,  or 
borough,  that  is  the  caput  portus,  for  the  receipt  of  mariners  and 
merchants,  and  the  securing  and  vending  of  their  goods  and 
victualling  their  ships.  So  that  a  port  is  quid  aggregatum, 
consisting  of  somewhat  that  is  natural,  viz.  an  access  of  the  sea 
whereby  ships  may  conveniently  come,  safe  situation  against  winds 
where  they  may  safely  lye,  and  a  good  shore  where  they  may  well 
unlade;  something  that  is  artificial,  as  keys,  and  wharves,  and 
cranes,  and  warehouses  and  houses  of  eonmion  receipt ;  and  some- 
thing that  is  civil,  viz.  privileges  and  franchises,  viz.  jus  applicandi, 
jus  mercati,  and  divers  other  additaments  given  to  it  by  civil  autho- 
rity .**  In  c  6,  p.  72,  he  divides  the  ownership  of  a  port  into  •*  owner- 
ship of  propriety,"  and  "  ownership  of  franchise."  **  The  ownership 
of  propriety,"  he  says,  is,  "  where  the  king  or  common  person  by 
charter  or  prescription  is  the  owner  of  the  soil  of  a  creek  or  haven 
where  ships  may  safely  arrive  and  come  to  the  shore.  This 
interest  of  propriety  may,  as  hath  been  shewn,  belong  to  a  subject 
But  he  hath  not  thereby  the  franchise  of  a  port ;  neither  can  he 
so  use  or  employ  it,  unless  he  hath  that  liberty  time  out  of  mind  or 
by  the  king's  charter.  Indeed,  he  may  bring  thither  for  his  own 
private  use  his  own  boats  and  vessels  to  carry  off  and  bring  in  his 
own  goods  that  are  not  customable,  as  fish,  &c ;  but  he  may  not 
use  it  as  a  public  port,  or  admit  foreigners,  unless  in  case  of  neces- 
sity, nor  take  toll  or  anchorage  there ;  for,  that  is  fineable,  either 
by  presentment,  or  in  a  quo  warranto.  The  ownership  of  frranchise 
is  that  which  gives  the  formality  or  denomination  of  a  public  or 
lawful  port,  and  becomes  a  free  arrival  of  ships  to  lade  and  unlade 
their  goods  and  merchandizes ;  and  this  may  be  acquired  by  pre- 
scription, or  by  creation  by  the  king  either  by  proclamation  or  by 
charter."  At  p.  74,  "  anchorage  "  in  a  port  is  said  to  be  *  a  pres- 
tation or  toll  for  every  anchor  cast  there ;  and  sometimes  though 
there  be  no  anchor.  And  this  doth  in  truth  properly  and  prima 
facie  arise  fix>m  or  in  respect  of  the  propriety  of  the  soil,  and  is  an 
evidence  of  it  But  yet  it  is  not  so  always,  but  grows  due  in 
respect  of  the  franchise;  for,  many  times^  where  the  shore  of  a 
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harbour  belongs  to  a  private  lord  or  owner,  yet  if  at  full  sea  a  ship        1867 
lets  fall  an  anchor  upon  that  place,  the  king  or  lord  of  that  port  Whitstablb 
in  point  of  franchise  hath  usually  the  anchorage."      There  is        ^^^^ 
abundant  evidence  here  that  the  plaintiffs  as  owners  of  the  manor    Fobisman. 
had  the  franchise  of  a  port,  and  a  right  to  the  anchorage-dues,  and 
sufficient  consideration  is  shewn  to  support  their  claim. 

Prentice,  Q.C.  {F.  M.  White  with  him),  for  the  defendant  That 
which  is  in  derogation  of  the  public  rights  cannot  be  claimed  by 
prescription :  Mayor  of  Nottingham  v.  Lambert.  (1)  Neither  could 
a  charter  or  grant  of  this  kind  be  sustained  without  adequate  con- 
sideration. In  Com.  Dig.  Praerogative  (D.  48),  it  is  said :  "  The 
king  cannot  charge  the  subject  with  an  imposition,  where  he  has 
no  benefit  by  it,  or  a  quid  pro  quo ;"  citing  2  Kol.  Abr.  272, 1.  40 ; 
2  Inst.  220.  As  to  the  buoys  and  beacons,  which  are  relied  on  as 
the  consideration  on  which  to  base  a  presumed  grant,  they  were 
erected  by  the  company  in  1773,  which  was  before  the  conveyance 
of  the  manor  to  them ;  and  they  were  erected,  not  for  the  advan- 
tage of  the  public,  but  to  warn  vessels  to  avoid  anchoring  on  the 
oyster  beds.  In  The  Mayor  of  Colchester  v.  Brooke  (2),  it  was  held 
that  a  claim  to  an  oyster-fishery  must  be  sul^servient  to  the  rights 
of  the  public.  The  alleged  claim  for  toll  for  landing  goods  at 
Greystones  has  no  relation  whatever  to  the  claim  for  anchorage. 
In  Warren  v.  Prideaux  (3),  a  prescription  to  have  a  bushel  of  salt 
of  every  ship  that  comes  laden  with  salt  within  a  certain  port,  in 
consideration  of  maintaining  the  quay  and  .keeping  a  bushel  to 
measure  the  salt,  was  held  to  be  bad :  and  Hale,  C.  J.,  said :  ^^  The 
prescription  is  not  for  a  port  but  a  wharf.  If  any  man  will  pre- 
scribe for  a  toll  upon  the  sea,  he  must  allege  a  good  consideration ; 
because  by  Magna  Charta,  and  other  statutes,  every  one  hath  a 
liberty  to  go  and  come  upon  the  sea  without  impediment.  ...  If 
he  had  said  that  he  had  a  port^  and  was  bound  to  maintain  that 
port^  and  that  he  and  all  those  whose  estate  he  had,  &c.,  that  might 
have  been  a  good  prescription.  But  in  this  case  there  must  be  a 
special  inducement  and  compensation  to  the  subject,  by  reason  of 
those  statutes  by  which  all  merchants  and  others  have  liberty  to 
come  in  and  go  out."    In  Com.  Dig.  Toll  (C),  it  is  said :  "  Toll 

(1)  Willes,  111.  (2)  7  Q-  R  339. 

(3)  1  Mod.  105 ;   2  Lev.  96  •  1  Freem.  365.      ^ 
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1867       cannot  be  claimed  from  those  to  whom  the  consideration  does  not 


WnriOTABLK^  extend ;  as,  a  custom  that^  upon  consideration  that  the  city  of  N. 
**"^*^  maintains  a  quay  for  all  goods  imported  upon  the  river  to  the  city, 
FoBBMAN.  they  ought  to  take  for  every  ship  upon  the  river  passing  by  the 
quay  so  much,  is  not  good  for  ships  which  do  not  load  or  unload 
at  the  quay :"  Ha^purt  v.  Wilh.  (1)  In  a  note  upon  that  case  in 
Bac.  Customs  (D),  referring  to  Sid.  454,  it  is  said  that  **  there 
would  have  been  some  reason  for  it,  if  it  had  appeared  that  they 
cleansed  the  river,"  The  maintaining  a  quay,  therefore,  clearly  is 
no  consideration  for  a  claim  for  anchorage.  From  the  statement 
in  the  case,  what  is  called  the  anchorage-ground  is  a  mere  natural 
formation.  It  does  not  appear  that  the  plaintiffs  or  any  person 
under  whom  they  claim  have  done  anything  to  repair  or  maintain 
it.  It  is  now  said  that  Whitstable  was  a  limb  of  the  port  of 
Sandwich :  on  the  former  occasion  it  was  claimed  to  be  a  limb  of 
Faversham ;  and  this  is  observed  upon  by  Lord  Chelmsford  in  his 
judgment.  (2) 

[BoviLL,  C.  J.  It  would  appear  to  have  been  a  limb  of  Sandwich 
for  fiscal  purposes.] 

In  none  of  the  deeds  referred  to  in  the  case  is  there  any  mention 
of  Whitstable  being  a  port  having  the  ordinary  incidents  of  a  port: 
all  the  conveyances  treat  it  as  a  manor,  with  its  appurtenances. 
The  burthen  of  proof  is  on  the  plaintiffs :  the  Court  cannot  upon 
the  evidence  before  them  assume  it  to  be  a  port  which  any  one  is 
bound  to  repair,  so  as  to  form  a  consideration  for  an  anchorage- 
toll  ;  as  in  Vinkinson  v.  Ebden.  (3)  There  is  no  suggestion  here 
that  the  plaintiffs  are  under  any  liability  to  repair. 

[Keating,  J.  If  any  liability  to  repair  existed,  it  is  reasonable 
to  expect  that  the  return  to  the  commission  in  7  Eliz.  would  have 
said  something  about  it.] 

In  Hale,  de  Portibus  Maris,  Part  2,  c.  2,  p.  47,  it  is  said  "  a  creek 
is  of  two  kinds,  viz.  creeks  of  the  sea,  and  creeks  of  ports.  The 
former  are  such  little  inlets  of  the  sea,  whether  within  the  precinct 
or  extent  of  a  port  or  without,  which  are  narrow  little  passages, 
and  have  shore  of  either  side  of  them.  The  latter,  viz.  creeks  of 
ports,  are  by  a  kind  of  civil  denomination  such.    They  are  such 

(1)  1  Vent.  71 ;  1  Mod.  47.  (2)  11  H.  L.  at  pp.  216,  217. 

(3)  Garth.  357 ;  5  ^Tol  359 ;  1  Salk.  248. 
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that,  though  possibly  for  their  extent  and  position  they  might  be        1867 
ports,  yet  they  are  either  members  of  or  dependant  npon  other  ports,  ^hitotablk 
And  it  began  thus: — The  king  could  not  conveniently  have  a     Fishebs 
customer  and  comptroller  in  every  port  or  haven.     But  these    Fobemak. 
custom-officers  were  fixed  at  some  eminent  port ;  and  the  smaller 
adjacent  ports  became  by  that  means  creeks  or  appendants  of  that 
where  these  custom-officers  were  placed."    Hale  then  gives  a  list 
of  several  ports  with  their  limbs  or  members.    Among  them, 
Deal,  Bamsgate,  Margate,  and  Milton,  are  mentioned  as  limbs  of 
Sandwich,  and  Rochester  and  Queenborough  as  limbs  of  Faversham. 
Whitstable  is  not  named  at  all. 

[Bovnji,  C.J.  Lord  Hale  is  there  speaking  of  ports  with 
reference  to  fiscal  regulations,  not  of  the  Cinque  Forts  and  their 
members.] 

Such  a  right  as  that  here  set  up  clearly  cannot  be  claimed  by 
custom :  and  even  a  charter  from  the  Crown  would  not  sustain  it 
without  consideration.  In  par.  22,  the  claim  of  Alexander  de 
Balliol  is  expressly  stated  to  be  "  without  charter  of  old  custom." 

[BoviLL,  C. J.  Without  charter  produced.  The  whole  context 
shews  a  claim  by  prescription.] 

The  "  toll "  there  referred  to  is  not  aneharoffey  but  fair  or  market- 
tolls,  or  others  which  might  lawfully  be  taken  in  the  manor.  The 
first  time  that  any  mention  is  made  of  "  anchorage  "  is  in  the  deed  of 
deputation  executed  by  Lord  Bolingbroke,  and  mentioned  in  par.  44. 

[BoviLL,  C.J.  And  that  is  said  to  be,  not  for  anchoring  in  the 
port,  but  "  on  the  manor  of  Whitstable."] 

Nowhere  is  there  to  be  found  any  claim  in  respect  of  a  legal  port 
or  haven,  but  merely  in  respect  of  the  ownership  of  the  manor.  The 
act  of  parliament  of  1793  is  equally  silent  in  respect  of  this  claim. 
That  which  Foord  is  recited  to  have  purchased  of  the  lord  of  the 
manor,  and  which  he  professed  to  convey  to  the  Fishery  Company, 
is,  "  the  said  royalty  of  fishing  or  oyster-dredging,  and  the  ground 
and  soil  of  the  said  fishery  (describing  it),  and  also  the  custom- 
ary payments  usually  and  of  right  made  to  the  lord  of  the  said 
manor  for  or  on  account  of  any  ship  or  vessel,  or  the  landing  of 
goods  or  merchandize  within  the  said  manor."  The  deeds  of  1792 
and  1795,  it  is  true,  do  make  mention  of  anchorage ;  but  there  is 
nothing  to  warrant  the  claim. 
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ise?  Mdlish,  Q.C7.»  in  reply,  conceded  that  the  plaintifb  veie  bound  to 

Whitbtablb~  shew  some  evidence  of  consideration  to  sustain  the  grant  relied  on: 
Fishers  ^^^  j^^  submitted  that  the  facts  set  out  in  the  case  sufficiently  shewed 
FoBEMAN.  that  Whitstable  was  a  "  port,"  or  a  limb  of  a  port,  that  the  anchor- 
age-ground in  question  was  part  of  the  port,  and  that,  if  necessary, 
the  maintenance  of  the  buoys  and  beacons,  and  the  giving  up  of 
part  of  his  soil  by  the  owner  of  the  manor  for  a  landing-place  at 
Le  Craston  or  Greystones,  was  a  sufficient  consideration  for  the 
claim  of  anchorage ;  relying  especially  upon  the  quo  warranto  in 
21  Edw.  1,  mentioned  in  par.  23,  the  special  commission  in  19 
Edw.  2,  mentioned  in  par.  27,  and  the  inquisition  in  7  £liz., 
referred  to  in  par.  37. 

[Montague  Smith,  J.  No  mention  is  made  of  a  port  or  hayen 
in  any  of  the  conveyances.  Would  it  pass  by  a  grant  of  '^tiie 
manor,  with  its  appurtenances  ?"  Free-warren  would  not 
WiLLES,  J.,  referred  to  Morris  v.  Dimes,  (1)] 
A  right  of  anchorage  may  well  be  claimed,  like  aU  other  royal 
franchises,  as  appurtenant  to  a  manor.  The  evidence  to  sustain 
the  claim  is  much  stronger  than  that  which  prevailed  in  2^ 
Mayor,  dkc.  of  Exeter  v.  Warren.  (2)  He  also  referred  to  The 
Earl  of  Falmouth  v.  George  (3),  where  the  maintenance  of  a 
capstan  cmd  rope  for  hauling  vessels  on  to  the  beach,  was  held 
to  be  a  sufficient  consideration  for  a  claim  of  toll. 

C%w.  adv.  wU. 

July  8th.  The  judgment  of  the  Court  (Bovill,  C  J.,  Willes,  J., 
Keating,  J.,  and  Montague  Smith,  J.)  was  delivered  by 

Bovill,  C.J.  The  right  claimed  by  the  plaintiffs  in  this  case 
is  similar  to  that  which  was  in  question  in  the  case  of  The  Free 
Fishers  of  Whitstable  v.  Gann,  viz.  the  right  to  an  anchorage-doe 
from  all  vessels  casting  anchor  on  certain  land  covered  by  the  sea, 
called  the  anchorage-ground,  near  Whitstable,  in  the  county  of 
Kent. 

In  the  former  case,  the  right  was  sought  to  be  maintained  by 
reason  of  the  plaintiffs*  ownership  of  the  soil  upon  which  the 
anchors  were  cast ;  and  it  was  supported  on  that  ground  by  this 

(1)  1  Ad.  &  E.  664 ;  3  Nev.  &  M.  671.  (2)  5  Q.  R  773. 

(3)  5  Bing.  286. 
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Court  (1),  and  afterwards  in  error,  by  the  Exchequer  Chamber.  (2)       1867 
The  House  of  Lords,  however  (S),  decided  that,  the  anchorage-  Wbitctabla* 
ground  not  being  shewn  to  be  within  or  belonging  to  a  port,  and     ^"^■■^ 
being  under  a  part  of  the  sea  wh^re  all  persons  would  have  a  right    Vobdcav. 
to  nayigate,  and,  as  incidental  to  such  right  of  nayigation,  of 
casting  anchor,  the  right  claimed  by  the  plaintiffs  could  not  be 
supported  in  respect  of  the  mere  ownership  of  the  soil:  and  it 
was  decided  that  such  a  right  required  some  consideration  of 
advantage  to  the  public  in  order  to  support  it 

The  plaintiffs'  case  being  on  that  occasion  based  upon  the 
ownership  of  the  soil,  their  evidence  had  been  directed  to  that 
point  alone.  No  &cts  appeared  from  which  the  claim  could  bo 
supported  upon  any  other  grounds ;  and  the  ultimate  decision  upon 
the  then  statement  of  their  case  was  adverse  to  the  plaintiffiu 

The  present  case  is  brought  before  us  in  a  different  form.  The 
claim  is  not  now  based  upon  the  mere  ownership  of  the  soil  of  the 
anchorage-ground;  and  we  are  called  upon  to  decide  whether, 
under  the  circumstances  set  forth  in  this  special  case,  the  plaintiffs 
have  established  their  right  to  the  payment  in  question. 

No  claim  is  made  in  respect  of  that  part  of  the  anchorage-ground 
which  has  been  taken  by  the  South  Eastern  Railway  Company  ; 
nor  was  any  distinction  made  in  the  arguments  between  that  part 
which  is  above  and  that  which  is  below  the  ordinary  low-water 
mark :  and,  indeed,  as  the  public  would  have  an  equal  right  of 
navigation  over  both,  no  real  distinction  could  properly  be  mada 

Upon  the  present  statement  of  the  &ct8,  it  appears  that  the 
payment  of  the  anchorage-due  now  claimed  has  been  made  and 
received  from  time  immemorial  in  respect  of  all  vessels  casting 
anchor  within  the  limits  of  the  anchorage-ground. 

The  anchorage-ground  appears  to  have  been  within  and  parcel 
of  the  antient  manor  of  Whitstable ;  and  there  are  oyster-beds  on 
the  outside  of  the  anchorage-ground.  Both  belonged  to  the  lord 
as  part  of  the  manor;  and,  upon  the  statements  in  the  case,  and 
from  the  recitals  in  the  act  of  parliament  of  1793,  both  must  be 
taken  to  have  existed  from  time  immemorial    There  was  also  in 

(1)  11  0.  B.  (N.S.)  387 ;  81  L.  J.  (O.P.)  872. 

(2)  13  0.  B.  (N.S.)  853 ;  32  L.  J.  (C.P.)  IW. 

(3)  11  H.  L.  a  192 ;  20  C.  B.  (N.8.)  1, 

Vol.  n.  3  K  2 
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18G7  antient  times  a  place  within  the  manor  for  the  unloading  of  mer- 
WHiTBTABUi  chandize:  and  from  the  record  of  the  quo  warranto  in  the  21 
Ftsataa  jjj^^  j^  j^  clearly  appears  that  the  lord  of  the  manor  of  Whitstable 
Foreman,  yf^^  entitled  to  toll  with  merchandize  at  Le  Craston  (or  Grey- 
stones)^  within  the  manor:  and,  although  the  precise  locality  of 
Le  Craston  is  not  now  known,  yet  from  the  commission  of  19  Edw. 
2,  and  the  proclamation  of  the  20  Edw.  2,  referred  to  in  paragraphs 
27  and  28  of  the  case,  it  would  seem  to  have  been  somewhere  upon 
the  coast  between  Eeculver  and  Whitstable. 

There  is  also  a  reference  in  the  act  of  parliament  of  1793  to 
"  the  customary  payments  usually  and  of  right  made  to  the  lord  of 
the  manor  for  or  on  account  of  any  ship  or  vessel  on  the  landing  of 
goods  or  merchandize  within  the  said  manor." 

By  the  commission  and  return  of  the  7  Eliz.  (of  which  a  fall 
copy  has  been  furnished  to  us  by  consent,  and  which  is  to  be 
considered  part  of  the  special  case),  it  further  appears  that  at  that 
time  Whitstable  was  a  port,  in  the  sense  of  being  a  member  or 
creek  of  the  port  of  Sandwich.  It  had  not  any  officers  of  customs ; 
but  it  was  a  place  for  receiving  in  and  delivering  out  wares  and 
merchandize.  The  Boyal  commissioners  returned  that  it  should 
be  discontinued,  or,  in  their  words,  ^  utterly  damned,"  as  a  place 
for  transporting  wares  or  merchandize  to  or  from  beyond  the  seaSi 
At  the  same  time  they  thought  it  meet  that  ^it  (with  other 
similar  members  or  creeks  of  the  same  port  of  Sandwich)  should 
be  maintained  and  used  for  transporting  wares  and  merchandize 
out  of  one  part  of  the  realm  into  another  part,  making  their  entries, 
and  taking  cokets,  and  making  certificate  to  the  next  port  or  creek 
adjoining  where  the  customs  officers  be  resiant." 

There  can  be  little  doubt,  therefore,  that  in  very  early  times 
there  was  in  fact  a  port  at  Whitstable  for  the  lading  and  unlading 
of  ships ;  and  the  present  anchorage-ground,  adjoining  the  shore, 
and  being  protected  from  storms,  would  no  doubt  be  frequented 
by  vessels  coming  to  the  port,  as  a  safe  and  convenient  place  of 
anchorage  close  to  if  not  within  the  limits  of  the  port.  There  is 
no  direct  evidence,  however,  to  shew  that  the  anchorage-ground 
was  within  or  connected  with  the  port,  or  that  the  franchise  of  the 
port  was  ever  granted  out  by  the  Crown.  The  evidence  seems 
strongly  to  shew  that  the  lord  was  the  owner  of  the  landing-place 
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at  Le  Craston,  and  took  toll  upon  merchandize  there ;  and  that  he        1867  * 
was  also  the  owner  of  the  anchorage-ground,  and  took  the  cmchor-  Whitbtabls^ 
age-due  as  such  lord  and  owner  of  the  soil.  Vjswb 

The  old  anchorage-ground,  before  the  sale  to  the  South  Eastern  '^obmmak^ 
Bailway  Company,  was  protected  to  the  north  and  east,  on  the 
sides  exposed  to  the  sea,  by  banks  partly  grass,  and  partly  shingle 
and  stones,  which  banks  were  known  by  the  names  of  '*  The  Hedge,** 
and  '^  The  Strette :"  and  it  extended  on  the  other  sides  to  the  sea- 
beach  and  the  mainland,  which  protected  it  on  those  sides, — thus 
affording  a  comparatively  safe  anchorage  for  ships. 

There  appear  to  have  been  fisheries  belonging  to  the  manor,  at 
«  The  Redge,"  and  "  the  Strette,"  as  far  back  as  the  22  Hen.  8  (see 
par.  33  of  the  case),  and  the  oyster-beds  to  the  north  and  east  of  the 
anchorage-ground:  and  these  fisheries  and  oyster-beds  now  belong 
to  the  plaintiffs. 

The  plaintiffs  are  the  owners  of  the  soil  of  the  anchorage-ground, 
and  vessels  anchoring  there  take  the  ground  at  low-water.  The 
plaintiffs  also  maintain  poles,  buoys,  and  beacons  to  mark  the 
boundaries  of  the  oyster-fishery,  and  to  prevent  vessels  anchoring 
and  grounding  upon  the  oyster-beds :  but  these  poles,  buoys,  and 
beacons  also  mark  the  position  of  the  banks  and  the  limits  of  the 
anchorage-ground,  and  indicate  the  channel  for  entering  it  through 
the  Eddy  Hole,  and  thus  enable  vessels  to  avoid  the  shoal-banks  by 
which  the  anchorage-ground  is  protected,  and  point  out  the  channel 
by  which  vessels  of  a  light  draught  of  water  can  enter  the  anchorage- 
ground.  These  buoys  and  beacons  have  been  maintained  as  far  back 
as  living  memory  extends. 

Some  stress  was  laid  by  the  defendant  upon  the  fact  of  the  free 
fishers  having  maintained  the  buoys  before  they  became  entitled 
to  the  fishery  and  anchorage-ground :  but  little  weight  can  bo 
attached  to  this  circumstance,  because,  according  to  the  recital  in 
the  act  of  parliament,  they  had  carried  on  and  managed  the 
fishery  as  tenants  under  the  lord  of  the  manor  long  before  they 
became  the  purchasers  of  it. 

The  public  navigating  the  sea,  and  especially  those  resorting  to 
Whitstable,  may  therefore  have  the  use  of  the  soil  belonging  to 
the  plaintiffs  for  the  purpose  of  casting  anchor  and  afterwards  of 
grounding  upon  it  as  the  tide  falls.    The  access  or  channel  to  th^ 
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ig67  anchorage-ground  through  the  Eddy  Hde  and  the  banks  which 
WBTnvABUi  protect  it,  is  pointed  out  by  the  baoys  and  beacons  which  are 
maintained  by  the  plaintiffs  at  their  expense,  and  which  also  aenre 
to  protect  yessels  from  grounding  upon  and  injaring  the  oyster- 
beds  belonging  to  the  plaindfib ;  and  yessels  can  remain  there  pro- 
tected by  the  banks  £rom  the  storms  of  the  sea  in  comparatiTe 
safety,  and  in  a  place  convenient  to  the  port. 

There  was  also  some  proof  of  lights  having  been  maintained  at 
yarious  periods ;  bat  this  was  not  much  pressed  in  the  argome&t ; 
and,  from  the  time  and  drcamstances  at  and  under  which  these 
lights  have  been  kept  up,  they  do  not  in  our  opinion  materially 
assist  the  case  of  the  plaintiffs. 

There  is  no  evidence  to  shew  when  or  how  the  banks  which  pro- 
tect the  anchorage*  ground  first  came  into  existence ;  nor  does  it 
appear  whether  they  were  artificially  made  or  were  natural  bonks 
tJarown  up  by  the  sea^  or  whether  there  was  some  artificial  aaaist- 
ance  given  to  the  ordinary  action  of  the  sea.  If  they  were  <xi- 
ginaUy  made  or  partly  formed  by  the  owners  of  the  andunage- 
ground,  so  as  to  create  a  protection  to  ships  anchoring  there^  and 
have  been  ever  since  and  still  are  maintained  by  the  natural  action 
of  the  sea^  there  is  no  reason  why  the  original  construction  of  the 
banks  which  protect  the  anchorage-ground  should  not  be  a  suffi- 
cient consideration  few  the  payment  of  an  anchorage-due  by  all 
vessels  anchoring  and  having  the  option  of  grounding  at  low-water 
and  enjoying  the  advantage  of  this  protection :  and,  where  sudi  a 
payment  has  been  made  from  time  immemorial,  it  would  seem  not 
unreasonable  to  presume  that  it  might  have  had  its  origin  in  that 
way.  It  is  not  necessary,  however,  to  rest  the  case  upon  any  such 
]»esumption  alone,  because  in  our  judgment  the  maintenance  of 
the  buoys  and  beacons, — and  which  would  further  involve  the 
expense  of  the  foundations  and  cables  to  which  they  are  attadbed, 
— ^taken  in  connecticm  with  the  ownership  of  the  soil  of  the 
anchorage-ground,  and  the  advantages  which  the  public  derive 
from  the  whole,  are  quite  a  sufficient  consideration  to  support  the 
legality  of  the  present  daim.  The  payment  having  been  made 
from  time  immemorial,  it  ought  clearly  to  be  referred  to  a  legal 
origin  if  there  be  anything  to  support  it ;  and  in  our  opinion  it 
may  well  be  referred  to  those  services  which  have  been  performed 
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and  those  benefits  which  the  public  have  enjoyed  to  which  we  have       i867 
already  adverted,  and  which  hare  eziated  during  the  whole  period  whtiotablb 
of  legal  memory.  Fibhkbs 

The  view  which  we  take  of  this  case  is  entirely  in  accordance  FojuaiAir, 
with  the  decision  of  the  House  of  Lords,  which  was  that  the  claim 
could  not  in  point  of  law  be  supported  in  respect  of  the  ownership 
of  the  soil  alone.  After  basing  his  judgment  on  that  ground, 
Lord  Chancellor  Westbury  proceeds  to  say  (1) :  '^If  the  payment 
be  claimed  as  an  antient  anchorage-due,  some  fiftcts  must  be  shewn 
which  either  prove  or  from  which  it  can  be  inferred  that  the  soil 
claimed  by  the  respondents  was  originally  within  the  precincts  of 
a  port  or  harbour,  or  that  some  service  or  aid  to  navigation  was 
rendered  to  the  public,  in  respect  of  which  the  alleged  grcmt  was 
made :  but  nothing  of  the  kind  appears ;  and  no  such  case  can  be 
presumed  or  inferred  firom  the  mere  fsici  of  an  ^immemorial  pay; 
ment.  No  such  case  is  made  by  the  respondents ;  and  the  payment 
is  demanded  merely  on  the  ground  of  its  having  been  inmiemorially 
made  to  the  lords  of  the  manor  of  Whitstable  and  their  assigns,  in 
respect  of  the  ownership  of  the  site  of  an  antient  oyster-fishery 
now  vested  in  the  respondents."  Lord  Wensleydale  Vas  also  of 
opinion  that  a  consideration  must  be  shewn,  by  some  advantage 
being  conferred  upon  the  public,  or  by  the  payment  being  by  way 
of  compensation  for  injury  to  the  fiishery.  And  Lord  Chelmsford 
considered  that  the  creation  and  erection  of  a  port  or  harbour  would 
of  itself  constitute  a  sufiScient  consideration  for  such  a  payment 

It  was  distinctly  laid  down  in  that  case,  and  in  accordance  with 
previous  decisions  upon  similar  rights  depending  upon  long  enjoy- 
ment for  their  support,  that  every  intendment  ought  to  be  made  in 
iavour  of  a  payment  which  has  been  uninterruptedly  received  time 
out  of  mind,  supposing  it  to  be  presumably  capable  of  a  legal 
origin ;  and  that  it  is  the  duty  of  the  Court,  when  the  case  admits 
of  it^  to  find  a  legal  origin  for  a  right  so  long  enjoyed. 

In  the  former  case,  no  consideration  whatever  was  attempted  to 
be  shewn  for  the  payment  No  facts  were  proved  from  which 
it  could  be  inferred.  The  case  was  rested  solely  upon  the  mere 
ownership  of  the  soil  of  the  anchorage-ground.  There  was  no  fact 
or  circumstance  to  warrant  a  presumption  that  any  correspondent 
(1)  11  H.  L.  at  p.  208 ;  20  C.  B.  (NJ3.)  14. 
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1867       benefit  vras  giyen  to  the  public  for  the  impofdtion  of  the  anchorage- 
Whitvtabu  due:  and  the  plaintiffs'  case  failed  on  that  ground.    The  fads, 
jiisHEBfl     however,  in  the  foimer  case  were  very  imperfectlj  stated:  and 
FoBuuv.     lK)rd  Wensleydale,  feeling  probably  that  there  were  other  ciicom- 
stances  that  could  be  proved,  was  desirous  that  the  case  should 
have  been  sent  for  further  investigation  upon  a  new  trial,  and 
expressly  stated  that  his  own  notion  was  that  it  was  consistent 
with  the  statements  in  that  case  that  some  legal  ground  might  be 
found  for  the  establishment  of  the  right  to  the  anchorage,  although 
upon  the  then  record  it  appeared  to  him  that  there  was  not  suffi- 
cient evidence  of  any  such  facts. 

Upon  the  statements  in  the  case  now  before  the  Court,  it  seems 
to  us  that  the  defect  which  existed  in  the  former  case  has  been 
supplied.  The  buoys  and  beacons  have  been  maintained  as  far 
back  as  living  memory  extends ;  cmd  we  think  we  ought  to  pre- 
sume  that  they  have  existed  and  been  maintained  from  time 
immemorial :  and,  when  we  find  that  the  anchorage-due  has  been 
received  without  interruption  during  the  same  period,  and  therefore 
ought  to  be  referred  to  a  legal  origin  if  it  can  be  done,  we  consider 
that  the  maintenance  of  these  buoys  and  beacons  may  be  treated 
as  the  consideration  for  the  payment  that  has  been  so  immemoriaUy 
made ;  and,  as  there  would  be  a  benefit  to  navigation  by  pointing 
out  the  anchorage-ground  and  one  safe  channel  or  entrance  to  it, 
under  the  circumstances  before  mentioned,  we  think  there  would 
in  point  of  law  be  a  sufficient  consideration  to  support  the  claim. 

Even  if  these  buoys  and  beacons  were  maintained  wholly  and 
solely  for  the  purpose  of  preventing  vessels  grounding  upon  the 
oyster-beds,  it  is  not  certain  that  this  also  might  not  be  a  sufficient 
consideration,  upon  the  principle  stated  by  Lord  Wensleydale  in 
his  judgment,  where  he  says  (1) :  **It  might  also  be  due  by  right, 
as  a  compensation  for  the  injury,  by  anchoring  within  the  limits  of 
the  oyster-fishery,  to  the  breed  of  oysters.  The  grant  of  an  oyster- 
fishery  beyond  the  time  of  legal  memory,  which  would  require 
some  expense  and  trouble  to  establish  and  keep  up,  would,  I  am 
strongly  inclined  to  think,  justify  the  imposition  of  such  toll 
within  the  limits  where  the  oysters  ought  to  be  placed  to  breed. 
Mr.  Justice  Coltman, — a  very  able  judge, — ^in  the  case  of  The 
(1)  11  H.  L.  214 ;  20  C.  B.  (N.S.)  19. 
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Mayor  of  Cokherier  v.  BrooJce  (1),  thought  that  the  party  might  be       1867 
liable  by  antient  custom  to  pay  to  the  lord  of  the  manor  a  reason-  WHtiOTABLT 
able  payment,  as  the  owner  of  a  soil  where  there  were  oyster-beds,      ^^"^s 
for  grounding  on  the  soil."  Forbmaw. 

In  the  present  case,  it  being  also  -proved  that  Whitstable  was  a 
member  or  creek  of  the  port  of  Sandwich ;  and  although  in  the 
reign  of  Elizabeth  it  was  discontinued  as  a  port  for  foreign  goods,  it 
was  continued  as  a  landing-place  for  the  coasting- trade ;  and  as 
the  anchorage-ground  was  in  close  proximity  to  it,  it  is  possible 
that  the  right  might  be  supportable  on  another  ground  suggested 
by  Lord  Wensleydale  at  p.  214  of  the  report,  where  he  says : 
**  And  it  may  be  that  the  Company  of  Dredgers  may  have  had  the 
anchorage  assigned  to  them  beyond  the  time  of  memory  by  the 
owners  of  the  port,  who  may  have  had  the  right  of  anchorage 
immemorially,  by  virtue  of  the  right  to  the  port." 

Our  judgment  is,  however,  founded  upon  the  ground  which  we 
have  already  stated,  viz.  the  maintenance  of  the  buoys  and 
beacons  for  the  purposes  and  under  the  circumstances  before  men- 
tioned, in  connection  with  the  plaintiffs*  ownership  of  the  soil,  and 
the  uninterrupted  enjoyment  of  the  anchorage«due  from  time  im- 
memorial. 

There  is  no  reason  shewn  why  the  payment  could  not  have  had 
a  legal  origin.  Very  slight  evidence  is  in  our  opinion  necessary  in 
order  to  support  a  right  which  has  been  enjoyed  uninterruptedly 
from  time  immemorial,  and  the  legality  of  which  we  are  almost 
bound  to  presume.  And  we  consider  that  the  circumstances  proved 
in  this  case  are  sufficient  to  support  the  claim,  cmd  that  the  plain* 
tiffs  are  entitled  to  our  judgment* 

Judffmentfor  the  plainiiffs. 

Attorneys  for  plaintiffs :  Nethersole  dh  Speeehley,  for  S.  &  E. 
Plummer,  Carderbury. 

Attorneys  for  defendant :  Mercer  dt  Mercer,  for  Toume,  Margate. 

(1)  7  Q.  B.  339. 
END  OF  TRINIIT  TERM. 
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ACCEPTANCE  of  bill  of  exchange  by  one  of  several  partners     ..         . .        20 
See  Pabtnebship. 


•  of  composition  under  a  composition  deed  which  was  after- 


wards held  to  be  void 

See  BA17KRUPT0T  Act,  1861.    1. 

ACCIDENT,  eflFect  of,  preventing  performance  of  a  contract        ..         ..       651 
See  CoNSTBUCTiOK.    6. 

ACKNOWLEDGMENT  OF  DEED  by  a  married  woman,  effect  of  loss  of 

certificate  upon    ..         ..  ..         ..       610 

See  Mabbied  Womak.    2. 

ACT  OP  PARLIAMENT,  construction  of  private  130 

See  Constbuctiok.    1. 


See  Statutes. 


ACTION,  notice  of,  when  necessary  under  26  &  26  Vict,  c  106  ..         ..       449 
See  Notice  of  Action.  1. 

,  notice  of,  when  necessary  under  113  of  24  &  25  Vict.  c.  96     ..       461 
See  Notice  of  Action.    2. 

,  limitation  of,  under  s.  106  of  24  &  26  Vict.  c.  102       ..         ..       532 

See  Metropolis  Management  Amendment  Act,  1862.    1. 

,  suspension  of  right  of,  by  delivery  of  promissory  note  ••         ••       556 


See  Pbomisbobt  Note.    1. 

for  negligence        1,  4,  811,  371,  631 

See  NEGLiaENOE.    Animals. 

— —  for  malicious  prosecution   .,         ..         „         ..         ,,  ..       684 

See  Malicious  Prosecution. 

ADMISSIBILITY  of  evidence  as  to  usage  in  trade  148 

See  Pbincipal  and  Agent.    1, 

AGENT :  See  Pbincipal  and  Agent. 

AGREEMENT  for  a  lease  contains  by  implication  a  promise  that  lessor 

has  a  good  title ..         ..         ,.  ..       376 

See  Landlobd  and  Tenant.    3. 

AMENDMENT  of  declaration  by  adding  a  count 20 

See  Pabtnebship.    1. 

-  of  form  of  notice  of  claim  for  borough  vote        ••         ••        81 


See  Pabliament. 

ANCHORAGE  DUES,  what  suflBcient  evidence  to  support  a  claim  to,  by 

prescription  ••         ..         ••         ••         ••         »•         .«         «.      688 

See  Pbbsobiftion.    1. 
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ANIMALS — Negligence — NegtigenHy  keeping  a  feroeiom  Dog — BdmUr^l 
It  is  not  necezfsary,  in  onler  to  sustain  an  action  against  a  person  ibr 
negligently  keeping  a  ferocious  dog,  to  shew  that  the  animal  had 
actually  bitten  another  person  before  it  bit  the  plaintiff :  it  is  enough 
to  shew  that  it  has,  to  the  knowledge  of  its  owner,  evinced  a  savnge 
disposition,  by  attempting  to  bite. 

Worth  v.  Gillikq  and  Another  ..         ^         ..         ..  1 

2. f  RaUtoay  Company — Negligently  keeping  a  Station — PaeMenger 

bitten  by  a  etray  Dog — Scienter — Evidence /or  a  Jary,']  The  plaintiff 
was  bitten  by  a  stray  dog  at  a  railway  station,  while  waiting  for  a 
train«  It  was  proved  that  at  9  p.m.  the  dog  flew  at  and  tore  the  dress 
of  a  person  on  the  platform ;  that  at  10.30  he  attacked  a  cat  in  the 
signal-box  near  the  station,  when  the  porter  there  kicked  him  out, 
and  saw  no  more  of  him ;  and  that  he  made  his  appearance  again  at 
10.40  on  the  platform,  where  he  bit  the  plaintiff: — Held,  no  evidence 
to  warrant  a  jury  in  finding  that  the  company  had  been  guilty  of  any 
negligence  in  keeping  the  station  reasonably  safe  for  pasaeDgersi 

SiaTH  V.  Grkat  Eastern  Kailwat  CoMPAMT 4 

APPEAL,  practice  as  to,  under  8.  37  of  the  Common  Law  Proeednre  Act, 

JLoOx  ••  ••  •«  ••  ••  ••  ■•  .»  .•        x7'T 

See  Fbincifal  and  Aqknt.    2. 

APPEAL  FROM  JUSTICES— 20  A  21  Vict,  c  43— CW*,  token  to  he 
applied /orJ]  The  Court  will  not  entertain  an  apfdication  for  costs  of 
an  appeal  against  a  decision  of  a  magistrate  under  the  20  &  21  Yict, 
c.  43,  in  the  term  after  that  in  which  judgment  is  pronounoed.  And 
eemhle,  that  the  application  for  ousts  should  be  made  immediately  upon 
the  disposal  of  the  case. 

BUDBNBERO,  APPELLANT ;   ROBBRTB,  RSBFONDENT  ..  ..         292 

APPLICATION  FOR  COSTS,  a  promise  not  to  make,  under  s.  85  of  the 

Bankruptcy  Act,  1849,  is  a  suiScient  consideration  for  a  contract      ..       196 
See  Contract.    1. 

APPRENTICESHIP  DEED,  construcUon  of        247 

See  Construction.    2. 

APPROPRIATION  of  payments,  application  of  rule  as  to  ..         ..       199 

See  Principal  and  Surety.    1. 

ARBITRATION— JPm<?Z%  of  Award-^Henee  qf  Awards  as  to  one  <f  the 
Matters  in  Difference  brought  to  the  Notice  cfthe  Arbitrator,']  By  order 
of  nisi  prius,  a  cause  and  all  mattere  in  difference  between  the  nirties 
were  referred  to  an  arbitrator.  By  his  awards  which  professed  to  be 
**  of  and  concerning  all  the  matters  referred  to  me  in  the  cause  and 
under  the  order,**  ihe  arbitrator,  having  disposed  of  the  issues  in  the 
cause,  proceeded  as  follows: — **  And  as  to  the  matter  concerning  two 
biHs  of  exchange,^  &c.,  **  1  award  that  the  defendants  have  no  further 
daim  to  the  said  bills,  and  that  they  be  cancelled  ;"  and  he  then  pro- 
vided for  the  costs : — Heidt  that  the  award  sufficiently  disposed  of  all 
the  matters  in  difference,  though  a  cross-claim  by  the  defendants  in 
respect  of  goods  supplied  to  the  plaintiff,  which  it  was  sworn  had  been 
brought  to  the  notice  of  the  arbitrator,  was  not  epecificaUy  disposed  of. 

Jbwbll  v.  Christib  and  Others  296 


-,  Cb^pul&Sry  Beference  under  the  Common  Law  Prooe- 


dure  Act^  1854, «.  3 — Charge  of  fVotid.]  The  mere  fact  that  some 
one  item  -in  the  aoooimt  may  involve  a  charge  of  fraud  does  not  oust 
the  jurisdiction  of  the  judge  at  chambers  to  order  that  the  cauiie  be 
referred  to  the  master,  under  the  3rd  section  of  the  Common  Law  Pn>- 
oednre  Act,  1854  (17  &  18  Vict.  o.  125). 

Imuof  and  Anothbb  V.  Sutton 406 


INDEX.  721 

PAOB 

3.  ARBITBATION,  what  amounts  to  miaoonduot  by  arbitrator   ..         ..      384 
See  Contract.    2. 

ARTICLES  of  clerkship,  enrolment  of        ..  ..       244 

See  Attorset. 

ASSENT  OF  CREDITORS  to  deed  under  a.  199  of  the  Bankniptcy  Act, 

1861,  before  preparation  of  deed  ..  .. 488 

See  Bakkruptct  Act,  1861.    3. 

ASSESSMENT  for  poor-rate,  liability  to  make  good  the  deficiency  in, 

under  a.  133  of  the  Lands  Clauses  Consolidation  Act,  1845     ••  674 

See  Lands  Clauses  Consolidation  Act,  1845.    1. 

ASSIGNMENT  of  debts,  implied  ooYoiant  in  deed  of       305 

See  Debtor  and  Creditor.    2. 
■  » of  policy  of  life  insurance  without  notice  to  the  office     ..       525 

See  Bankrupt. 
■  of  chose  in  action,  eflFeot  of  upon  right  of  set-off  ..         ..       598 

See  Equitable  SsT-OPr. 

ATTACHMENT,  foreign,  effect  of  proceeding  by,  in  Mayor^s  Court,  and  at 

same  time  proceeding  in  a  superior  court  32 

See  Foreign  Attachment. 

ATTESTING  WITNESS  to  a  Bill  of  Sal^  what  a  sufficient  description 

of,  in  affidavit       ..         ..         ..         ..  ..       144 

See  Bill  of  Sale.    1. 

ATTORNEY— ^Wicfes  of  Clerkshtp^Enrciment  nunc  pro  tunc]  The 
Court  will  only  permit  articles  of  clerkship  to  be  enrolled  nunc  pxo 
tunc,  and  the  aervice  thereunder  to  be  computed  from  the  date  of  their 
execution  (the  duty  and  penalty  tmder  19  &  20  Vict.  c.  81,  a.  3,  being 
paid),  where  the  omiaaion  to  stamp  them  at  the  proper  time  bas  been 
the  result  of  some  accident  or  unforeseen  dronmstance.  The  mere 
disappointment  of  some  yague  hope  or  expectation  of  obtaining  the 
means  of  paying  the  duty  in  time  will  not  be  received  as  an  excuse 
for  a  non-compliance  with  the  statute. 

Ex  parte  Daryillb  ••         ••         ..         244 

AUTHORITY  OP  AGENT  148,,  536 

See  Prinoipal  and  Agent.    1,  5. 

AVERAGE,  PARTICULAR,  what  evidence  admissible  to  explain  mean- 
ing of        357 

See  Ship  and  Shifpiso.    3. 

AWARD,  finality  of 296 

See  Arbitration.    1. 

-,  construction  of 638 


See  Lands  Clauses  Cgbbolidation  Act.    2. 

BANKRUPT — Order  and  Dtspontion — Choee  in  Action — Assignment  of 
Policy  o/  Insurance  hn  Bankrupfs  lAfe^  without  Notice  to  t?ie  Office.'] 
A.  delivered  to  B.  a  policy  of  insurance  on  his  own  life,  to  secure  a 
loan  from  B.,  with  the  intention  of  giving  B.  an  interest  in  the  sum 
insured.  No  notice  of  the  transaction  was  given  to  the  insurance 
office : — Heldf  that  the  policy  remained  in  the  order  and  disposition  of 
A.,  and  that^  on  his  bankruptcy,  his  assignee  was  entitled  to  recover 
it  nrom  B.     Oibson  v.  Overbury  (7  M.  &  W.  555)  distinguished. 

Green,  Assionee  of  W.  veritt,  a  Banerupt  v.  Ingham        ..       526 

BANKRUPT  LAW  CONSOLIDATION  ACT,  1841>— Am*r«2p<cy— Corf- 
hook  System^Covenant  to  indemnify  (12  d:  13  Vict.  c.  106),  ss.  173, 
178.]    A.)  being  indebted  to  B.,  transferred  to  him  as  a  security  for 
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ihe  debt  certain  shares  in  a  mine  oondncted  on  tbe  ooet-book  system, 
and  covenanted  with  B.  to  indemnify  him  from  all  manner  of  charges, 
liabilities,  and  costs  that  might  accrue  or  attach  to  or  in  respect  of  the 
shares.  A.  became  bankrupt  in  1855,  and  B.,  having  been  oompelled 
as  a  shareholder  to  pay  certain  debts  of  the  company  which  had  aocnied 
before  A.'s  bankruptcy,  sued  A.  on  his  covenant  to  indemnify : — J9^, 
tliat  A.  was  not  protected  either  by  s.  173  or  by  s.  178  of  the  Bank* 
ruptcy  Act,  1849. 

Bettelet  v.  Stairbbt       568 

2.  BANKRUPT  LAW  CONSOLIDATION  ACT,  1849,  s.  129,  distress 
for  rent  not  available  for  more  than  one  year's  rent  against  a  tenant 
who  has  executed  a  deed  under  s.  192  of  the  Bankruptcy  Act^  1861  ••      453 
See  liAimiiOBD  and  Tenant. 

3. ,  8. 146  ..      590 

See  Bankruftot  Act,  186L    7. 

BANKKUPTCY,  a  promise  not  to  apply  for  costs  under  s.  85  of  the  Bank- 
ruptcy Act,  1849,  is  a  sufficient  consideration  to  support  a  proouae  •.      196 

See  CONTBACT.     1. 

,  a  promise  to  conduct  proceedings  in,  so  as  to  injure  as 

little  as  possible  the  debtor's  credit,  is  not  a  good  oonsideiation  for  a 
contract 196 

See  CONTRAOT.     1. 

See   Bankrupt   Law    Consolidation   Act,    1849. 


Bankruptcy  Act,  1861. 

BANKRUPTCY  ACT,  1861  (24  &  26  Vict,  c  134),  s.  l92^CampoeUuM 
Deed — Acceptance  <f  Compoeition  under  a  Deed  afterwarde  hkd  to  he 
void — Beceipl  cf  Mcney  under  a  Mietake  cf  Imu>1\  The  defendant 
called  a  meeting  of  his  creditors  and  proposed  a  oompositioa  of  lOa.  in 
the  pound,  payable  by  two  instalments,  and  a  deed  was  prepared  in 
supposed  complianoe  with  s.  192  of  the  Bankruptcy  Act,  1861.  The 
plaintiffs,  who  were  creditors,  declined  to  asKUt ;  but,  subsequently, 
on  being  informed  by  the  defendant  that  the  deed  had  been  exeouted 
by  the  required  number  of  creditors,  and  had  been  registered,  and  the 
amount  of  the  instalments  having  been  remitted  to  them,  they  took 
the  money  and  said  nothing.  The  deed  was  afterwards  decided  to  be 
void  for  want  of  a  strict  complianoe  with  the  provisions  of  the  statute: 
— Eddy  that  the  plaintiffs  were  precluded  from  suing  the  defendant 
for  the  balance  of  their  debt ;  as  the  mistake,  if  any,  under  which  they 
had  received  the  instalmenti^  was  one  of  law  and  not  of  fact 

ElTGHIN  AND  ANOTHER  V,  HaWKINS  »  22 

-,  Debtor  and  Creditor — Ddits 


Bankruptcy — Unliquidated  Claim — Deed  under  8, 192.] 
for  unliquidated  damages,  for  breach  of  oontcact  in  not  accepting  _ 
timber,  the  defendants  pleaded  a  deed  nnder  the  Bankrapt<^  Act, 
1861,  B.  192,  made  after  action  brought,  between  the  defendants 
(debtors)  of  the  one  part,  and  trustees  on  behalf,  of  "undersigned 
creditors  **  of  the  other,  by  which  the  defendants  conveyed  all  their 
estate  and  effects  to  the  trustees  for  the  benefit  of  "  the  creditors  of  the 
debtors;"  and  in  consideration  thereof,  the  " said  creditors "  released 
the  defendants  from  all  debts,  claims^  and  demands  whatsoever ;  aver- 
ments of  the  assent  of  the  requisite  majority  of  creditors,  and  of  the 
due  execution  by  the  defendants  and  tlie  trusteesand  of  the  fegistrs- 
tion  of  the  deed,  that  possession  of  the  defendants*  property  was  given 
to  the  trustees,  and  that  the  plaintiff  was  a  creditor  in  respect  of  the 
claim  pleaded  to  within  the  meaning  of  the  Bankruptcy  Act,  1861. 
and  was  bound  by  the  deed.  The  puiintiff  was  not  an  underolgned 
creditor,  and  did  not  assent  to  the  d^ : — ffdd^  that  the  plea  was  no 
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answer  to  the  action ;  for  that  the  plaintifiTs  claim,  being  for  nnllqnidated 
damages,  and  not  having  been  assessed  under  the  provisions  of  s.  153, 
was  not  proveahle  in  bankruptcy,  and  the  plaintiff  was  not  a  creditor 
within  the  meaning  of  s.  192,  and  therefore  not  bound  by  the  de^. 

Shablakd  V,  Spence  and  Another         ..         456 

3.  BANKRUPTCY  ACT,  1861  (24  &  26  Vict  c.  134),  s.  192— CompottVuw 

Deed — Debtor  and  Creditor — Assent  (/  Greditors  hefore  Preparation 
(^Detd — Poy)er  of  Attorney — Stamps  The  assent  of  creditors  to  a 
deed  under  s.  192  of  the  Bankruptcy  Act,  1861,  may  be  given  before 
the  deed  is  executed,  or  even  prepared ;  all  that  is  necessary  is  that 
>  the  deed  when  drawn  up  should  substantially  correspond  with  the 
terms  of  the  deed  specified  in  the  assent  The  assent  is  not  rendered 
invalid  by  the  mere  fact  that  the  document  containing  it  also  professes 
to  empower  a  third  person  to  execute  the  deed  for  the  creditor,  and  is 
not  stamped  as  a  power  of  attorney — ^following  Malheson  v.  Boss  (2 
H.  L.  0*  286). 

BUTTT  V.  BXNTHALL  488 

4.  ■■  ■ ^  Deed  of  Com- 

powUcm — Protriao  that  Deed  shaU  }>e  at  an  End  if  Composition  not 
paid  when  due — Ddior  and  Creditor — Execution  under  JL  fa.]  On 
the  20th  of  October,  1866,  the  defendant  executed  a  deed  of  composi- 
tion under  s.  192  of  the  Bankruptcy  Act,  1861,  by  which,  in  consider- 
ation of  her  covenant  to  pay  her  creditors  a  composition  of  5s,  in  the 
pound  by  two  instalments  of  2s.  Bd.  each,  at  three  and  six  months 
respectively  from  the  date  of  the  deed,  the  creditors  covenanted  that, 
if  we  instalments  were  duly  paid,  they  would  accept  the  composition 
in  satisfaction  of  their  respective  debts,  and  that  the  deed  should  be  an 
absolute  release  to  the  defendant  therefrom  ;  proviso,  that,  unless  and 
until  the  instalments  of  the  composition,  or  some  or  one  of  them, 
should  become  payable  and  should  not  be  paid  within  three  days  after 
demand,  the  creditors  should  not  sue,  &c.,  in  respect  of  their  debts ; 
and  a  further  proviso,  that,  in  case  the  instalments,  or  any  of  them, 
should  not  be  duly  paid  when  due,  the  deed,  and  the  release  therein, 
contained  should  be  at  an  end.  The  deed  was  executed  or  assented  to 
by  the  required  number  and  value  of  creditors,  and  was  duly  registered 
and  gazetted,  and  a  certificate  of  registration  was  given  to  the  defen- 
dant On  the  28th  of  February,  1867  (the  first  instalment,  payable 
on  the  20th  of  January,  not  having  been  paid  or  tendered),  the  sheriff 
seized  the  defendant's  goods  under  a  fi.  fa.  at  the  suit  of  the  plaintiff, 
a  non-assenting  creditor : — Beld^  that  the  deed  being  by  force  of  the 
last  proviso  absolutely  void,  the  certificate  of  registration  was  no  bar 
to  the  plaintiff's  execution. 

Baksb  v.  Painteb 492 

6. ,  9$.  192, 198— 

Deed  of  Composition — Execution  against  Chimishee  under  Common  Law 
Procedure  Act,  1854  (17  <fc  18  Vict,  c.  126),  w.  60,  et  seq.]  A  deed 
under  s.  192  of  the  Bankruptcy  Act,  1861,  is  a  bar  to  an  execution 
issued  against  a  garnishee  under  an  order  made  pursuant  to  s.  63  of 
the  Common  Law  Procedure  Act,  1864,  to  the  same  extent  that  it  is 
a  bar  to  an  execution  on  a  judgment. 

Kent  v.  Tomkinson  602 

6.  ' ,   Debtor   and 

Creditor — Composition  Deed — EgwdUy — Construction — "  On  behajfqf 
themselves  and  aU  and  every  other  the  enditorsJ^  A  deed  of  composition 
between  the  debtor  of  the  first  part^  and  the  several  creditors  whose 
names  were  subscribed,  "  on  behalf  of  themselves  and  all  and  every 
other  the  creditors,"  of  the  second  part^  professed  to  be  a  deed  under 
8.  192  of  the  Bankruptcy  Act,  1861,  and  to  secure  the  payment  of  a 
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composition  to  ftH  tLe  creditoTB,  and  contained  a  oorenant  ^  wiiii  eMh 
and  every  of  the  said  creditors  *  to  pay  the  composition,  and  a  release 
by  the  parties  of  the  second  part :— JBTeli,  that  the  deed  was  not  void 
on  the  ground  of  inequality,  as  it  might  be  oonstmed  as  making  all 
the  creditors  parties,  and  therefore  capable  of  enforcing  the  covenant 
SemUe^  that  where  creditore  not  executing  or  assenting  to  the  deed  are 
excluded,  the  deed  is  invalid,  but  the  absence  of  express  words  to  in- 
clude all  creditors  does  not  necessarily  render  the  deed  bad. 

M'Labeh  v.  Baxtkb  .559 

7.  BANKRUPTCY  ACT,  1861  (24  &  25  Vict.  e.  134),  m.  ly2-197— 
Bankrupt  Law  Consolidation  Act,  1849  (12  <fc  13  Vict.  c.  106X  f.  145 
— Lease — Landlord  and  Tenanf]  llie  145th  section  of  the  Buikrupt 
Law  Consolidation  Act,  1849,  applies  to  deeds  registered  as  mentioned 
in  s.  197  of  the  Bankruptcy  Act,  1861.  The  defendant,  piaintifini 
lessee,  duly  r^stered  a  deed  imder  s.  192  of  the  Bankruptcy  Act^ 
1861,  *by  which  he  conveyed  "  all  his  estate  and  effects "  to  trustees 
for  the  benefit  of  creditors  i—HM,  that  s.  145  of  12  &  13  Vict  c  106, 
applied,  and  that  the  additions  of  that  section  being  satisfied,  he  was 
dischaiged  from  liability  under  the  lease. 

PORTKB  V.  KlBKUS    ..  590 

8. ^  s.  192,  right  to  inspect  assents  to  ..251 

See  PBAcncE.    1. 

BARRISTER,  REVISING:  See  Pabuambnt. 

BILL  OF  EXCHANGE,  accepted  by  ona  of  several  partnezs,  effect  of  ..        20 
See  Fabtnebship. 

BILL  OP  LADING— Qfoa&  landed  at  a  Sufferance-Wharf,  wUh  a  «•  Stop  " 
for  Freight — Pledge — What  a  sufficient  Possession  to  maintain  Trover.'] 
A  bill  of  lading  remains  in  force  until  there  has  been  a  complete  de- 
livery of  the  goods  thereunder  to  a  person  having  a  right  to  receive 
them,  and  is  not  spent  or  exhausted  ny  the  landing  anl  warehousing 
of  them  at  a  sufferance-wharf, — at  all  events  so  long  as  they  are  under 
stop  for  freight  A.  was  indorsee  of  a  bill  of  lading,  drawn  in  a  set  of 
three,  making  cotton  deliverable  in  London  on  payment  of  freight ; 
the  cotton  had  been  lately  landed,  under  an  entry  made  by  A.,  at  a 
sufferance- wharf  in  the  port  of  London,  with  a  stop  thereon  for  freight ; 
on  the  4th  of  March  A.  obtained  from  M.  an  advance  of  2500/.  on 
the  deposit  of  two  copies  of  the  bill  of  lading,  M.  sssuming  the  third 
to  be  in  the  hands  of  the  master.  On  the  6th  of  March  (l£e  stop  for 
freight  being  then  removed),  A.,  who  had  in  February  instructed  B.,  a 
broker,  to  take  samples  of  the  cotton  and  to  offer  it  for  sale,  obtained 
from  B.  an  advance  of  20001.  on  the  deposit  of  the  third  copy  of  the 
bill  of  lading,  which  A.  had  fraudul^tly  retained.  On  the  11th  of 
March,  K,  beiuff  informed  of  the  inrior  advance  by  M.,  sent  his  copy 
of  the  bill  of  lading  to  the  wharf,  and  procured  the  cotton  to  be  trsns- 
ferred  into  his  own  name,  and  afterwards  sold  it  and  received  the 
proceeds: — EM,  that  the  bill  of  lading,  when  deposited  with  M., 
retained  its  foil  force  and  effect;  that  there  was  therefore  a  valid 
pledge  of  the  cotton  to  M. ;  and  he  could  maintain  an  action  against 
B.,  either  for  the  proceeds  of  the  sale,  as  money  received  to  his  use,  or 
for  a  wrongful  conversion  of  the  cotton.  lAffirmed  in  Ex.  Ch,  vid, 
j>,  661,  and  next  case,  inf.] 

MlCYSBSTSIN  V.  BaBBEB  AND  OtHEBB 38 


,  Duration  cf — Goods  landed  at  a  Sufferance  Wharf 

with  a  **  Stop  ''for  Freight— What  a  sufficient  Possession  to  mainiam 
Trover,]  A  bill  of  la£ng  remains  in  force  until  there  has  been  a 
complete  delivery  of  the  goods  Xhereunder  to  a  person  having  a  right 
to  receive  them.    A.  was  indorsee  of  a  bill  of  Isdmg  for  oottoa,  diawn 
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in  a  set  of  tliiee,  nnking  the  cotton  deliverable  in  London  on  payment 
of  freight.  The  cotton  had  been  recently  landed  under  an  entry  made 
l^  A^  and  carried  to  a  aaffiarance-wharf  in  the  port  of  London,  where 
it  remained,  with  a  stop  thereon  for  freight  On  the  4th  of  March, 
1866,  A.  obtained  from  the  plaintiff  an  advance  of  25002.  on  ihe 
deposit  of  two  copies  of  the  bill  of  lading ;  A.  fraudulently  retaining 
the  thM  copy,  wnich  the  plaintiff  supposed  to  be  in  the  hands  of  the 
captain.  On  the  6th  and  7th  of  March  (the  stop  lor  freight  being 
then  removedX  A.,  who  had  in  February  instructed  the  d<3endant8, 
cotton-brokers,  to  take  samples  of  the  cotton  and  to  offer  it  for  sale, 
obtained  from  them  advances  to  the  amount  of  20002.  on  the  deposit 
of  the  third  co^y  oT  the  bill  of  lading;  and  on  the  11th,  being  then 
informed  of  the  prior  advance  by  the  plaintiff,  they  sent  such  third 
copy  of  the  bill  of  lading  to  the  wharnngcr,  and  procured  the  cotton 
to  be  traDsferred  into  their  names,  and  afterwards  sold  it  and  received 
the  ph)ceedd  s — Held,  affirming  the  judgment  of  the  Court  of  Common 
Pleas, — that  the  bill  ot  lading,  when  deposited  with  the  plaintiff, 
retained  its  full  force  and  effect,  and  consequently  that  there  was  a 
valid  pledge  of  the  cotton  to  the  plaintiff  before  the  advances  made  to 
A.  by  the  defendants. 

Meykrstein  V,  Barber  and  Others (Ex.Ch.)      661 

3.  BILL  OF  LADING,  construction  of  usual  exceptions  in        ..         ..       802 
See  Ship  and  Shipping.    1. 

BILL  OF  QALlS^Attesting  Witness^BiUs  cf  SaU  Act  (17  A  18  Vict. 
c.  36), «.  1.]  A  company  gave  a  bill  of  sale  of  all  its  property  to 
trustees  for  certain  debenture  holders.  By  a  resolution  of  the  directors 
of  the  company,  it  had  been  provided  that  the  seal  of  the  company 
should  be  afi&zed  to  documents  only  in  the  presence  of  two  directors, 
who  were  to  attett  it  by  their  signatures.  The  deed  was  sealed  with 
the  seal  of  the  company,  and  adjoining  the  seal  were  the  words :  ^  Seal 
of  the  said  company,  afi&xed  at  a  board  meeting  this  23rd  day  of  June, 
1865,  in  thepreeenoe  of  R.  Banner  Oakeley,  Chairman ;  Rs  J.  Chilt<»i, 
Director.  Countersigned — Cbas.  B.  Davies,  Secretary  pro  tern*"  There 
was  no  other  attesting  witness.  The  bill  of  sale  was  duly  redstered, 
but  the  affidavit  filed  with  it  contained  only  the  address  of  Chas.  B. 
Davies,  and  not  that  of  B.  Bw  Oakeley  or  of  K.  J.  Chilton  i-^ffeld,  that 
the  latter  were  not  attestins  witnesses^  because  they  did  not  attest  an 
execution  of  the  deed  alrea^  completed,  their  signatures  forming  part 
of  such  execution  ;'and  that  the  affidavit  was  therefore  sufficient,  and 
the  bill  of  sale  good.  Skeors  v.  Jacob  (Law  Rep.  1  C.  P.  513)  ap- 
proved. 

Defpell  AND  Akothkb  V.  White  144 

2. ,  what  amounts  to  ..  ..  ..       272 

/See  Debtor  and  Creditor.    1. 

BILLS  OF  SALE  ACT,  form  of  affidavit  of  Bill  of  Sale  ..         ..       144 

See  Bill  of  Sale.    1. 

BLANDPORD'S  ACT,  LORD,  s.  10,  effect  of 602 

See  Churchtabd. 

BOARD  OF  HEALTH  not  bound  to  give  compensation  under  Public 
Health  Act,  1B48,  for  damage  which  would  not  have  been  actionable 
if  they  had  not  been  acting  under  the  act        ..  ••  ..  ..       322 

See  Public  Health  Act,  1848. 

BOROUGH  VOTE,  form  of  notice  of  claim  for 81 

See  Pabliamknt.     1. 

-,  notice  of  objection  to  ..         ••         ..         ..86, 100, 102 


See  Pablxament.    2,  5, 6. 
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BOROUGH  VOTE,  wbat  sufficient  description  of  place  of  abode  in  objection      100 
50e  Pablxausmt.    5.^ 

BROKER — Evidence  of  acting  as  Broker  within  the  6  Ann.  c  16,  and  57 
Oeo,  3,  c.  Ix.l  A  witness  stated  that  be  took  one  S.  to  an  office  in  the 
City  of  lionaon  used  by  the  defendant,  and  that  upon  that  occasion 
four  memoranda  were  made  by  the  defendant^  each  of  the  sale  by  & 
of  1000{.  stock  to  a  person  whose  name  did  not  transpire ;  that  nothing 
was  handed  over  at  the  time ;  and  that  he  did  not  see  any  money 
pass : — Hdd,  evidence  for  the  jury  of  an  acting  by  the  defendant  as  a 
broker,  within  the  6  Amu  c.  16,  and  67  Geo.  3,  c.  be 

SOOTT  ».  NOBTH ..       270 

BUILDING  CONTRACT,  construction  of  272 

See  Debtor  aitd  Cbeoitob.    1. 

CARRIER:  iSstfCoMXONCABBnEB 318 

CASES:— 

Biyantv.  Foot  (Law  Rep.  2  Q.B.  161)  questioned      ..         ..  ..       476 

See  Custom.    1. 

Gambart  v.  Ball  (14  C.  B.  (N.S.)  306 ;  32  L.  J.  (CP.)  166)  ..       410 

See  COPTBIGBT. 

Gibson  v.  Overbury  (7  M.  &  N.  555)  distinguished    ..  ..  ..       525 

See  Bakkbitft. 
Lawrence  v.  Hitch  (Law  Rep.  2  Q.  B.  184n.)  questioned        ..  ..       476 

See  Custom.    1. 
Matheson  v.  Ross  (2  H.  L.  C.  286)  followed 488 

See  Bakkbuptct  Act,  1861.    3. 
Rosetto  V.  Gumey  (11  C.  B.  176)  approved 204 

See  Mabinb  Insubancb.    2. 
Shears  v.  Jacob  (Law  Rep.  1  C.  P.  513)  approved       ..         ..  ..       144 

See  Bill  of  Sale.    1. 
Sweet  V.  Seager  (2  C.  B.  (N.S.)  119)  distinguished 326 

See  LAin>LOBD  akd  TEBAirr.    2. 
Tudballv.  Town  Clerk  of  Bristol  (511  &G.  5)  affirmed  ..       102 

See  Pabliambnt.    6. 
CATHEDRAL  CHAPTERS,  non-residentiary  prebendaries  are  not  mem- 
bers of,  since  the  passing  of  3  &  4  Vict.  c.  113  60 

See  COHYOOATION. 

CERTIFICATE  of  acknowledgment  of  deed  by  a  married  woman,  effect  of 

loss  of 510 

See  Mabbtkd  Woman.    2. 

CHAMBERS,  the  Court  will  not,  as  a  general  rule,  interfere  with  the  dis- 
cretion of  a  judge  exercised  at    ..       630 

See  Pbacticb.    3. 

CHAPTER,  non-residentiary  prebendaries  are  not  members  of,  since  the 

passing  of  3  &  4  Vict.  c.  113 60 

See  CONYOCATIOK. 

CEARTERPABfTY^CoMtruction— Proviso  for  Cesser  of  Charterer's 
LiahilUy  on  Shipment  of  Cargo-^Lien  for  Freight,  Dead-freight,  and 
Demurrage,']  By  a  charterparty  for  a  voyage  from  London  to  Ant- 
werp, the  cargo  was  to  be  loaded  and  discharged  with  all  dispatch,  and 
freight  to  be  paid  in  cash  on  unloading  and  right  delivery ;  "the  char- 
terers' Uability  on  this  charter  to  cease  when  the  cargo  is  shinped,  pro- 
vided the  same  is  worth  the  freight  on  arrival  at  the  port  of  dischai^e ; 
the  captain  having  an  absolute  uen  on  it  for  freight,  dead-freight^  and 
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demurrage,  which  he,  or  owner,  shall  he  hound  to  exercise  i**^Eeld, 
that  a  plea  setting  out  the  ahove  condition,  and  averring  '*  that  the 
cargo  was  shipped,  and  that  the  same  was  worth  the  said  freight  on 
arrival  at  the  port  of  discharge,  and  that  thereupon  the  defendants' 
liability  as  charterers  upon  and  under  the  cbarterparty  ceased,"  was  a 
good  answer  to  an  action  by  the  shipowner  against  the  charterers  for 
delay  in  loading  the  vessel  in  London. 

Bannistbb  v.  Bbeblaueb  akd  Anotheb  ..         ..         ..       497 

2.  CHARTERPARTY,  construction  of  «  on  right  delivery  of  cargo  "  in  ..       348 
See  Ship  aud  Shipping.    2. 

CHILD,  action  for  enticing  away      ..         ..  .,         ..  ..  ..       615 

See  Pabekt  and  Child. 

CHOSE  IN  ACTION,  when  in  order  and  disposition  of  bankrupt  ..       525 

See  Bankbupt. 

,  effect  of  assignment  of,  on  right  of  set-off  ..       593 

See  Equitable  Set-off. 

CHURCHYARD— jPVccAoW  of,  in  whom  vestedr-New  District— Effect  qf 
8.  10  o/  Lord  Bland/ord's  Act,  19  &  20  Vict.  c.  104.]  In  1816,  under 
a  local  act,  a  new  church  was  built  in  St.  Pancras,  which  was  to  be 
"  the  parish  church,"  the  old  church  being  thereby  converted  into  a 
**  parish  chapeL"  In  1853,  by  an  order  in  council,  the  original  burial- 
place  for  the  parish,  which  surrounded  the  old  church,  and  also  an 
additional  ground  provided  under  an  earlier  local  act,  were  closed,  and 
a  cemetery  was  provided  for  the  whole  parish.  In  1863,  that  part  of 
the  parish  in  which  the  old  church  stood  was  formed  into  a  new  dis- 
trict, and  the  ^  parish  chapel  **  was  declared  to  be  the  church  of  that 
district  :—J7f^  that  the  10th  section  of  Lord  Blandford's  Act,  19  & 
20  Yict.  c  104,  did  not  operate  to  vest  the  old  churchyard  in  the  in- 
cumbent of  the  new  district  church,  but  that  the  freehold  thereof  still 
remained  in  the  vicar  of  the  parish. 

Champnets,  Clebk,  v.  Abbowsmith,  Clebk       ..         ••         ..       602 

CLAIM,  form  of  notice  for  borough- vote       ..         81 

^ee  Pabuament.    1. 

CLERKSHIP,  enrolment  of  articles  of         244 

See  Attobnet. 

COMMON  CARRIER— 2>eZay»»  delivering  Goods— Bemoteness  of  Damage 
— ffotd  Expenses.']  A  oonmiercial  traveller  delivered  a  parcel  of 
samples  to  a  common  carrier  to  be  carried  to  A.,  but  did  not  state  the 
contents  of  the  parcel,  or  the  purpose  for  which  it  was  required.  By 
the  negligence  of  the  carrier  the  parcel  was  delayed,  and  the  traveller 
spent  three  days  at  A.  unemployed,  waiting  for  it.  In  an  action 
against  the  carrier  for  negligence,  in  which  the  hotel  expenses  of  the 
traveller  during  the  time  he  was  waiting  for  the  parcel  were  claimed 
as  damages : — Meld,  that  such  damages  were  too  remote,  and  oould  not 
be  recovered. 

WooDGEB  V,  The  Gbsat  Webtebn  Railway  Company  •.      318 


,  BaUway  Company — Contract  to  carry — Beason-^ 

dbleness  of  Condition— Loss  of  Market  J]  A  contract  by  a  railway 
company  to  carry  goods  by  a  given  train,  which  ordinarily  arrives  in 
London  at  a  particular  hour,  does  not  amount  to  a  warranty  that  it 
will  so  arrive,  although  the  company's  servants  be  informed  that  the 
object  of  the  sender  requires  that  it  should  so  arrive.  Meat  was 
carried  by  the  defendants  for  the  plaintiffs  under  a  consignment-note, 
on  the  back  of  which  was  printed  the  conditions  upon  which  it  was 
carried,  one  of  which  was  as  follows:—"  The  company  will  not  be  re- 
sponsible for  any  damage  to  any  meat,  on  the  ground  of  loss  of  market, 
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provided  tho  same  be  delivered  within  a  reasonable  time  after  the 
arrival  thereof  at  the  station  from  whence  delivery  is  to  be  made  i^^ 
Held,  a  reasonable  condition. 

LOBD  AND  AnOTHSB  V.  ThB  MIDLAND  RaiLWAT  COMPANY 

COMMON  LAW  PROCEDURE  ACT,  1862,  s.  123       .. 
See  Costs.    1. 

,  1854,  8.  3 


See  Costs.    2. 


See  Principal  and  Agent.    2. 


See  Intebbogatobies. 


-,  s.  37 
-.  8.  61 


See  Bankbuptct  Act,  1861.    5. 


-,  s.  60,  et  seq. 
-,8.63 


PAOI 

339 
12 

314 

174 

298 

602 

1^ 


See  Mandamus. 

COMPANIES  ACT,  1862  (26  A  26  Vict,  c,  89)— Ccmrfrttrfion  </»,  153— 
Contract  for  Furchaae  of  Shares  before  Petition  for  toinding^p^^ 
Jiules  of  Stock  Exchange^  A  contract  for  the  parchase  of  shares  in  a 
joint-«tock  company,  entered  into  but  not  completed  by  transfer  before 
the  presentation  of  a  petition  for  winding  up  the  company  under  the 
Companies  Act,  1862  (25  &  26  Yict.  c.  89\  is  not  rendered  void  by 
the  153rd  section  of  thiat  act  A  broker  who  has  bought  shares  for  a 
customer  under  such  circumstances,  and  who  has  in  accordance  with 
the  rules  and  regulations  of  the  Stock  Exchange  been  compelled  to  pay 
the  price  of  them  to  the  person  from  whom  he  bought,  is  entitled  to 
recover  back  from  his  principal  the  money  so  paid. 

Chapman  v.  Shepherd.    Whitehead  and  Others  v.  Izod     ..      228 

2. ,    s,    131  —  Voluntary 

Winding-up — Contract  to  stU  Shares — Kxtcuiion  of  Transfer — Rules 
of  Stock  Emhango-^Prineipaland  Agent^  Section  131  of  the  Com- 
panies Act,  1862,  provides  that  whenever  a  company  is  womid  up 
voluntarily,  the  company  shall  irom  the  date  of  the  oommencement  cSf 
such  winding  up  cease  to  carry  on  its  business,  and  thut  all  transfers 
of  shares,  except  transfers  made  to,  or  with  the  sanction  of,  the  liqui- 
dators, taking  place  after  the  commencement  of  such  winding  up,  shall 
be  void.  The  plaintiff,  a  member  of  the  Stock  Exchange,  sold  for  the 
defendant  thirty  shares  in  *•  Overend,  Gnmey,  df  Co.,"  after  that  com- 
pany had  commenced  windins  up  voluntarily.  The  sanction  of  the 
liquidators  to  the  transfer  of  the  shares  hod  not  been  obtained,  and  the 
defendant  on  that  account  refused  to  execute  a  transfer,  and  the  plain- 
tiff was  in  ccmsequence  compelled,  by  the  rules  of  the  Stook  Exchange^ 
to  furnish  to  the  buyer  other  shares,  for  which  he  paid  an  advan^ 
price : — HM,  that,  as  the  statute  made  the  execution  of  a  transfer, 
without  the  sanction  of  the  liquidators,  only  void,  but  not  illegal,  the 
defendant  was  liable  to  an  action  for  refusing  to  execute  the  transfer, 
and  that  whether  it  was  the  duty  of  the  buyer  or  of  the  seller  to 
obtain  the  required  sanction. 

BiEDERUAN  v.  Stone  604 

COMPANY — Scire  fadas — Assets  in  Inlartd.']  A.  having  obvained  a 
judgment  against  a  company  for  11/XX){.,  moved  for  a  writ  of  seire 
facias  against  a  shareholder,  llie  company  had  no  assets  in  England, 
but  had  assets  to  the  amount  of  5002.  in  Ireland.  There  were  other 
crediton  of  large  amounts^  one  of  whom  had  obtained  a  rale  absolute 
for  a  scire  fades,  with  immediate  execution  against  the  same  share- 
holder ;  but  the  execution  had  not  issued,  nor  had  tha  amount  been 
paid,    A.  had-  obtained  rules  far  writs  of  scire  iaolaa  againat  oth«r 
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sbareholders  to  the  amount  of  30,000?.,  which  had  not  yet  been 
argued  : — Hdd,  that  the  writ  of  scire  facias  should  issue. 

BiGBT  ASD  Another  v,  Doblik  Tbunk  OoNKEcriKa  Bailwat 

GoMPAHT.    Be  Butler         686 

2«  COMPANY,  practice  as  to  issuing  scire  facias  against  shareboldeni  of  a 

railway ..         ..  15 

See  Railway  Company.    1. 

3.  ^  liability  of  pnxnoters  o^  for  adTaooes  obtained  on  acooont 

of  the  undertaking  255 

See  Pbinoipal  ahd  Agent.    3. 

4.  ,  liability  of  chainnan  of  proposed,  for  expenses  of  printing 
prospectuses,  &c  ..  ..  ..       536 

See  Pbimcipal  and  Agent.    5. 

5.  :  See  Railway  Company  ;  Companies  Act,  1862. 

COMPOSITION,  effect  of  aooeptanoe  o^  under  a  oompotition  deed  which 

was  afterwards  held  to  be  void 22 

See  Bankbuptoy  Aot,  1861.    1. 

COMPOSITION  DEED,  acceptance  of  composition  under,  whkh  was  after- 
wards held  to  be  void,  effect  of  22 

See  Bahesitftoy  Act,  1861.    1. 

-,  tenant  executing,  not  liable  to  a  distress  for  more 
than  one  year's  rent        ..         ..         ..         ..         ..         ..         ••       453 

See  Landlobd  and  Tenant.    4. 

,  under  s.  192  of  the  Bankruptcy  Act,  1861,  effect 

of  assent  of  creditors  before  the  preparation  of  ..         ..  ..       488 

See  Bankbuftcy  Aot,  1861.    3. 

'  ,  construction  of       ..         ..       559 

See  Bankbuptcy  Act,  1861.    6. 
COMPULSORT  REFERENCE,  effect  of  County  Court  Acts  upon  costo  of      314 

5mC06T8.     2. 

J  under  s.  3  of  Common  Law  Procedure 

Act,  1854,  when  there  is  a  charge  of  fraud 406 

See  ABBtraATiov.    2. 

CONDITION  in  apprenticeship  deed,  construction  of         247 

See  Consteuction.    2. 

,  reasonableness  of,  in  a  contract  with  a  railway  oompaoy    ••       339 
See  Common  Casrieb,    2. 

CONDITION  PRECEDENT,  what  amovnte  to,  in  a  tease  ..       153 

See  Landlosd  and  Tenant.    1. 

CONSIDERATION,  promise  not  to  apply  for  costs  under  s.  85  of  Bank- 
ruptcy Act,  1849,  is  a  sufficient^  to  support  a  contract  ..         ..       196 

See  CONTBACT.      1. 

,  a  promiiie  to  conduct  proceedinga  in  bankruptcy  so  aa 
to  injure  as  little  as  possible  the  debtor'a  credit,  is  not  a  good,  to 
support  a  contract  ..  ..       196 

See  CONTBACT.      1. 

CONSTRUCTION— Prttw/e  Estate  Act^Fewer  qf  Leasing^Mode  of 
Unjoyment,]  By  a  private  act  of  6  Gea  1,  c  xxix.,  passed  in  1720 
for  the  purpose  of  confirming  a  prior  settlement,  the  Shrewsbury 
estates  were  limited  to  the  issue  of  the  settle  as  they  should  succeed 
to  the  earldom ;  and  the  act  contained  powers  for  each  auoQeBsive 
tenant  for  life  or  in  tail  to  lease  all  or  any  part  of  the  lands  for  Ume 
lives  or  twenty-one  years,  or  for  any  term  of  years  determinable  on 
three  lives,  so  aa  there  should  be  reserved  and  made  payable  by 
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every  snch  lease  the  usual  and  accostomed  yearly  rents,  boons,  and  ser- 
vices, with  a  proviso  for  re-entry  for  non-pyment.    By  a  subeequent 
act,  passed  in  1803,  certain  outlying  portions  of  the  estate  were  con- 
veyed to  trusteen,  "  for  ever  freed,  released,  and  discharged,  and  abso- 
lutely acquitted,  exempted,  and  exonerated,  of  and  from  all  and  every 
the  uses,  trusts,  estates,  entails,  remainders,  charges,  potoers,  provisoes, 
limitations,  and  agreements  in  and  by  the  settlement  and  tbe  act  of 
1720  respectively  created,  limited,  provided,  and  declared  of  and  con- 
cerning the  same  hereditaments  and  premises,  or  any  of  them,  except 
only  such  leases  as  had  been  theretofore  made  and  granted  of  the 
same  in  puisuanoe  of  the  powers  contained  in  the  said  settlement  and 
act,"  in  trust  to  sell,  and,  on  payment  of  the  purchase  money,  to  con- 
vey the  same  to  the  purchasers  "  freed  and  discharged,  and  acquitted, 
exempted,  and  exonerated  as  aforesaid,'* — the  proceeds  of  such  sales  to 
be  laid  out  in  the  purchase  of  other  lands,  to  be  subject  to  the  same 
uses,  8cc.f  as  the  lands  so  sold«    By  the  7th  section  of  the  act  of  1803 
it  was  enacted  and  declared,  that,  "  in  the  meantime  and  until  the 
said  manors,  lands,  &c.,  thereby  directed  to  be  sold,  should  be  sold  in 
pursuance  of  the  trusts  aforesaid,  the  same  premises  respectively 
should  be  held,  possessed,  and  enjoyed,  and  the  rents,  issues,  and  profits 
thereof  should  be  had,  received,  and  taken  by  and  be  applied  to  and 
for  the  benefit  of  such  person  and  persons  as  would  have  been  entitled 
thereto^  and  ought  to  have  held,  possessed,  or  enjoyed  and  received  the 
same  respectively  in  case  that  act  had  not  been  made."    No  sale  was 
effected  under  the  powers  conferred  by  this  act :  and  in  1838  the  then 
earl  granted  to  one  Pim  a  lease  of  a  portion  of  the  land  so  vested  in 
the  trustees  for  sale,  for  ninety-nine  years,  provided  three  penons 
named,  or  either  of  them,  should  so  long  live,  at  the  yearly  rent  of  30IL, 
Pim  covenanting  to  lay  out  10002.  in  building  on  the  land  within  five 
years ; — Held  by  the  Exchequer  Chamber, — affirming  the  judgment  of 
the  Court  of  Common  Pleas, — ^that  the  earl  had  no  power  to  lease  the 
land  in  question  so  as  to  bind  succeeding  tenants  in  tail  of  the  Shrews- 
bury estates. 

Thk  Earl  of  Shbewsbubt  and  Anotheb  v,  Ekigbtlvt  and 
Othbrs  (Ex.Ch.)     130 

2.  C0T!lSTRX](jri0J^--AppretUice8hip   Deed^C(mpliance  with    Condi- 

tionJl  A  deed  of  apprenticeship  contained  a  provision  that,  in  the  event 
of  the  failure  of  the  health  of  the  apprentice,  so  as  to  incapacitate  him 
from  following  the  profession  of  a  civil  engineer,  before  the  Ist  of 
April,  1866,  the  master  should  refund  to  the  father  502.  of  the  pre* 
mium ;  it  being  agreed  that  the  production  at  any  time  before  that 
day  of  a  certificate  signed  by  two  duly-qualified  medical  men,  testify- 
ing as  to  the  fact,  should  be  conclusive  evidence  that  the  health  of  the 
apprentice  had  failed,  so  as  to  incapacitate  him  from  following  his  pro- 
fession. The  health  of  the  apprentice  failed,  and  he  died  on  the  4th 
of  August,  1865.  On  the  28th  of  March,  1866,  the  defendant  (the 
master)  was  served  with  a  certificate  in  the  terms  of  the  condition, 
dated  the  24th  of  March,  but  referring  to  the  state  of  health  of  the 
apprentice  in  June,  1865 : — HM,  that  the  certificate  was  a  sufficient 
compliance  with  the  condition  to  entitle  the  fJEither  to  recover  the  50?. 

DSBBT  V.  HUMBEB 247 

3.  f  Deviae — Power  <f  Leasing — Lecue  ofMineSf  dtc,'] 

A  testator,  by  a  will  made  in  1798,  devised  all  the  residue  of  his  real 
estates  to  his  daughter  for  life,  without  impeachment  of  waste,  save  as 
thereinafter  mentioned,  and  with  a  restriction  against  alienation; 
remainder  to  her  first  and  other  sons  in  tail,  with  some  other 
remamders ;  remainder  to  T.  P.  in  tail ;  remainder  tothe  testator's  right 
heirs.    The  will  contained  powers  to  the  devisee  for  life  to  charge  tha 
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pfftsperty  to  a  limited  extent  in  favour  of  ber  husband  and  children ; 
ana  it  Uien  gave  to  ber,  and  to  eaoh  tenant  in  tail,  power  to  lease  any 
of  the  land$  for  twenty-one  years,  and  no  more,  fnr  the  best  improved 
rent  that  could  be  got  for  them,  with  a  reservation  to  the  lessor  of  the 
right  to  work  and  take  mines  and  minerals  thereunder.  Then  fol- 
lowed a  special  reservation  of  all  timber,  woods,  and  underwood  for 
twenty  years  from  the  testator's  death.  The  will  then  proceeded,— 
**  And  it  is  my  will  and  desire,  and  I  do  hereby  order  ana  direct  .  .  . 
ihcU  it  dtaU  cmd  may  he  lawful  for  my  taid  daughter  to  worky  or  con- 
tract for^  lease  f  or  set  out  to  be  worked  and  wrotight^  all  the  coal,  culm, 
&c^  or  other  ore,  mines,  and  minerals  which  are  already  known  and 
discovered,  or  which  may  be  hereafter  found  out  and  discovered  in 
or  under  my  real  estates ;"  the  "  issues,  proceeds,  and  profits  "  to  be 
paid  over  to  trustees,  and  to  be  by  them  laid  out  in  the  purchase  of 
lands,  to  be  settled  to  the  same  uses,  &c.,  as  the  rest  of  the  testator's 
estate.  The  devisee  for  life,  who  was  the  testator's  only  child,  in 
1B40,  in  the  exercise  of  this  power,  demised  to  M.,  for  twenty-<me  years 
(or  for  eixty  years,  if  she  had  authority  to  do  so),  "  all  the  mines,  &c., 
of  coal,  cuhn,  &c^  under  three  farms  describea,  with  liberty  to  the 
lessee,  his  executors,  &a,  to  use  all  lawful  means  for  finding  any  coal 
or  culm,  and  ndsing  it  and  disposing  of  it ;  to  make  shafts,  water- 
courses^ and  railroads,  and  to  use  a  sufficient  part  of  the  said  land  for 
placing  coal  to  be  raised  therefrom,  and  also  any  other  coal;  to  erect 
engines  for  working  the  said  mines,  or  any  other  mines;  to  build 
houses  for  the  miners  working  the  demised  mines,  or  mines  belonging 
to  any  other  joerson ;  to  do  ell  such  other  acts  in,  under,  or  upon  the 
said  farms  as  shaU  be  deemed  ea^pedient  in  working  the  mines  and 
seams  of  coal  herd>y  demised,  or  belonging  to  any  other  person^ 
and  to  have  ingress  and  egress  for  customers  to  carry  away  coal  from 
the  said  mines,  or  belonging  to  any  other  person^ — makmg  satisfac- 
tion to  the  tenants  and  occupiers  for  any  damage  occasioned  by 
reason  of  the  liberties  and  privileges  thereby  granted,  and  using 
and  pursuing  the  same  respectively.  An  annual  rent  of  402.  ana 
certain  royalties  were  reserved,  and  the  lessee  covenanted  to  pay  rent, 
&c.,  to  work  the  mines  in  a  workmanlike  manner,  to  make  satis- 
faction for  damage,  &c.  In  ejectment  by  T.  P.,  the  remainderman, 
against  the  lessee,  the  jury  having  found  that  the  covenants  contained 
in  the  lease  were  "  usual,  ordinary,  and  reasonable  covenants  :** — Ildd, 
by  the  Exchequer  Chamber, — reversing  the  formed  judgment  of  the 
Court  of  Common  Pleas  (that  Court  having  been  equally  divided), — 
that  the  will  gave  to  the  tenant  for  life  merely  a  liberty  to  work  the 
mines  herselff  or  to  contract  with  another  for  working  them,  and  not 
a  power  to  lease  the  mines  for  a  term  to  extend  beyond  the  duration  of 
her  life-estate. 

Jkgon  v.  Vivian (Ex.  Ch.)      422 

4.  CONSTRUCTION— Devise— TecAntcaZ  rneaning  of  "Issue"  controlled 
by  Implication  from  the  Context — Rule  in  Shelley's  CaseA  Where  an 
estate  is  given  for  life,  and  the  remainder  to  the  'Mssue^  is  accom- 
panied by  words  of  distribution  and  by  words  which  would  convey  an 
estate  in  fee  or  in  tail  to  the  issue,  the  estate  of  the  first  taker  is 
limited  to  an  estate  for  life  ;  and  that  whether  the  estate  is  given  in 
fee  to  the  issue  by  the  usual  technical  words  *' heirs  of  the  b«iy,"  or 
by  implication.  By  a  will  made  in  1806,  the  testator  devised  lands 
to  his  son  S.  B.  for  life,  with  remainder  to  trustees  to  preserve  contin- 
gent usea;  and,  from  and  after  the  decease  of  S.  6.,  ^  to  the  use  of  all 
and  every  the  issue,  child,  or  children  of  the  body  of  S.  B.  lawfully  to 
be  begotten,  in  snch  shares  and  proportions,  manner  and  form,  as  S.  B. 
by  dml  or  will  shall  limit,  appoint,  or  devise  the  said  premises  ;'*  and, 
'*  in  defiinlt  of  such  issue,"  to  the  use  of  other  sons  of  the  testator  and 
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their  liein,  as  tenants  in  oarnmon  i^HM^  that  S.  &  bad  power  to 
appoint  to  his  children  in  fee,  and  that»  altliough  there  was  no  gift  to 
the  isstte  or  children  in  default  of  appointment^  they,  under  the  tonns 
of  the  will,  took  the  same  estate  as  8.  B.  had  power  to  appoint  to 
them,  viz.,  an  estate  in  fee  ;  and,  thei^fore,  that  the  firat  taker,  8.  B., 
was  entitled  to  an  estate  for  life  only,  and  not  to  an  estate  tail. 

BfiADLET  V.  GaBTWBIQHT  AMD  OtHSBS 611 

5.  CONSTRUCTION— Ifor^pw^  Deedr-^onvepmee  in  Fee  by  general 
WordSf  where  the  Orantor  hcu  otdtf  a  Moiety  <f  the  Land  in  Fee,  and 
is.  Lessee  of  the  other  Moiettf.']  A.,  being  possessed  of  an  nndivided 
moiety  of  a  messnage  in  Ratdiffe  Highway  in  fee,  and  haying  a  lease 
of  the  other  moiety  with  covenants  to  repair  and  insare  asSi  not  to 
assign  withoat  licence,  by  deed, — ^reeiting  that  he  was  seised  in  fee  of 
the  messnage  in  Ratcliffe  Highway,  and  also  of  two  leaseholds,  one  In 
Newgate  Street,  the  other  in  Crawford  Street, — granted  to  C,  by  way 
of  mortgage  in  fee,  all  his  estate  and  interest  in  the  measuage  in 
Rateliffe  Highway,  in  the  most  general  words,  and  also  granted  to  G. 
an  nnderlease  of  the  premises  in  Crawford  Street,  and  covenanted  to 
assign  to  her  the  premises  in  Newgate  Street,  to  seonre  payment  of  a 
debt: — ffeldj  that  the  undivided  moiety  in  fee  which  A.  had  in  the 
messnage  in  Ratcliffe  Highway  alone  passed  by  this  deed,  and  not  his 
leasehold  interest  in  the  other  moiety. 

FBANCIS  AKD  WiFB  v.  MiNTON •    -    543 

(5.  ■ ,  Contract — (Complete  Petformanee  prevented  ly  a 

Misfortune  hewmd  the  oontrci  of  either  Party  J]  Where  A.  contracts 
to  do  work  and  supply  materials  upon  the  premises  of  B.  for  a  specific 
sum,  to  be  paid  on  completion  of  the  whole,  A.  is  not  entitled  to  recover 
anytbinz  until  the  whole  work  is  completed,  unless  it  be  shewn  that 
the  performance  of  his  contract  was  prevented  by  the  default  of  B. 
The  plaintiffs  contracted  to  erect  certain  machinery  on  the  defendant's 
premises  at  specific  prices  for  particular  nortions,  and  to  keep  it  in  re- 
pair for  two  years, — the  price  to  be  paia  upon  the  completion  of  the 
whole.  After  some  nortions  of  the  work  had  been  finished,  and  others 
were  in  the  course  of  completion,  the  premises  with  all  the  machinery 
and  materials  thereon  were  destroyed  by  an  accidental  fire : — Beid, — 
reversing  the  judgment  of  the  Court  of  Common  Pleas, — that  both 
parties  were  excus^  from  the  further  performance  of  the  contract ;  but 
that  the  plaintifis  were  not  entitled  to  sue  in  respect  of  those  portions 
of  the  work  which  had  been  completed,  whether  the  materials  used 
had  become  the  property  of  the  defendant  or  not. 

Afplebt  AND  Akotheb  v.  Myebs  ..         ..        (Ex.  Ch.)      651 

7. f  Contract — Condition — Sale  of  Cotton**  to  arrive,^ 

guaranteed  equal  to  Sample ;  Allowance  to  he  made  for  Iitferiarity  of 
Quality — Btik  tendered  if  a  differeni  Kind.]  The  defendants,  through 
a  broker,  bought  of  the  plaintiff  "  the  following  cotton,  via.,  ^  128 
bales  at  25ri.  per  lb.,  expected  to  arrive  in  London  per  Cheviot  irom 
Madras.  The  cotton  guaranteed  equal  to  sealed  sample  in  our  (the 
brokers')  possession.  Should  the  quality  prove  inferior  to  the  gua- 
rantee, a  fair  allowance  to  be  made."  The  sample  was  of  "Long-etaple 
Salem "  cotton.  The  128  bales  marked  ^  which  arrived  by  the 
Cheviot  contained  "  Western  Madras  "  cotton.  Upon  a  special  case,  in 
which  it  was  stated  that  *'  the  cotton  waa  therefore  not  in  accordance 
with  the  sample ;  that  Western  Madras  cotton  is  inferior  to  Long-staple 
Salem,  and  requires  machinery  for  its  manufacture  different  to  that 
which  is  used  for  Long-staple  Salem ;  and  that  the  market-price  of 
Western  Madras  was  at  the  date  of  the  contract  only  28cf.  per  IK  :** — 
Edd,  that  the  cotton  tendered  was  not  that  which  the  defendants 
bargained  for,  and  that  they  were  not  bound  to  accept  it ;  for,  that 


INDEX  733 

1*AGB 

the  allowance  clause  had  reference  only  to  inferioritj  of  qtudity,  and 
not  to  difference  of  kind,'  lAffirmed  in  Bkc,  Oh,  videp,  677,  cmd  next 
case,  inf.'] 

Az&BfAH  tr.  Casslla  and  Akotbeb  431 

a  CONSTRUCTION— (7on<rac^—/SWe  o/  Goods  ''to  arrive.^  guaranteed 
equal  to  Sample ;  Mlommce  to  he  made/or  Inferiority  qf  Quality — Bulk 
tendered  of  a  different  Kind.]  Theddfendazits,  through  brokers,  bought 
of  the  plaintiff  <*  the  following  cotton,  viz.  ^- 128  bales,  at  25(/.  per  Ib^ 
expected  to  arrive  in  London  per  Cheviot  from  Madras.  The  cotton 
guatanteed  equal  to  sealed  sam.(4e  in  our  (the  brokers*)  possession. 
Should  the  quality  prove  inferior  to  the  guarantee,  a  fair  allowance  to 
be  made.'*  The  sample  was  of  " Long-staple  Salem"  cotton.  The  128 
bales  marked  ^  which  arrived  by  the  Cheviot  contained  '*  Western 
Madras"  cotton.  Upon  a  special  case,  in  which  it  was  stated  that 
there  were  at  the  time  of  the  contract  different  kinds  of  Madras  cotton 
known  in  the  market,  and  divided  into  certain  classes  and  divisions ; 
that  the  cotton  tendered  was  not  "  Long-staple  Salem,**  but  a  particu* 
larly  good  sample  of  Western  Madras ;  that  **  the  cotton  was  therefore 
not  in  accordance  with  the  sample  ;**  and  that  *'  Western  Madras 
cotton  is  inferior  to  Long-staple  Salem,  and  requires  machineiy  for 
its  mantifBCture  different  to  that  which  is  used  for  *  Long-staple 
Salem:*"— ^e2(i, — affirming  the  judgment  of  the  Court  of  (Jommon 
l^eas, — ^that  the  cotton  tendered  was  not  that  which  the  defendants 
bargained  for,  and  that  they  were  not  bound  to  accept  it  with  an 
allowance ;  for,  that  the  allowance  clause  had  reference  only  to  inferiority 
of  quality,  and  not  to  difference  of  kind, 

AzkisAft  V,  Oasblla  and  Akotheu         ,.  (Ex.  Ch.)      677 

9.        ■  of  policy  of  marine  insurance  ..         ••  ..       120 

See  Marimb  Insubancb.    1. 

10. of  lease         153,326 

See  Landix>bd  and  Tenant.    1,  2. 

11. of  s.  153  of  the  Companies  Act,  1862       ..  228 

See  Companies  Act,  1862.    1, 

12.  of  usual  excci>ted  risks  in  bill  of  lading     .,         ..       802 

See  Ship  and  Shipping.    1. 

13.  -^- of  words  "  on  right  delivery  of  carjro  **  in  a  charter- 
party         348 

See  Ship  and  Shipping.    2. 

14. — of  contract  for  sale  of  cotton  ..         ..       384 

See  Contract.    2. 

15.  ■^■- of  a  giiaiantee  for  a  certain  amount  of  freight  468 

See  Ship  and  Shippikq.    4. 

16.  of  charterparty        ..         ..         ..  ..  ..       497 

See  Chabtebparty.    1. 

17. of  deed  under  s.  192  of  Bankruptcy  Act,  1861     .•       559 

See  Bankbuptcy  Act,  18G1.    G. 

CONSTRUCllON  OF  AWARD 638 

See  Lands  Claubbs  Consolidation  Act.    2. 

CONSTRUCTIVE  TOTAL  LOSS  of  goods,  what  amounts  to     ..         ,.204 
See  Mabine  Insubance.    2. 


See  Ship  and  Suippino.    3. 


of  freight,  what  amounts  to     ..         ..      357 
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CONTINUING  BREACH,  what  amounU  to         153 

See  Landlobd  and  Tenant.    1. 

QOWTBA!C^'—ConMeraiim--'Banlcru]^^  for  Codt^    A 

promise  not  to  apply  for  costs,  under  the  85th  section  of  the  Bank- 
ruptcy Act,  1849  (12  &  13  Vict.  c.  106),  is  a  sufficient  consideration 
to  support  a  contract  to  pay  the  amount  of  such  costs.  A  promise  to 
conduct  proceedings  in  honkruptcy  so  as  to  injure  as  little  as  possible 
ihe  debtor^s  credit,  is  not  a  goM  consideration  to  support  a  contract. 

Beacewell  and  Others  v.  Williams 196 


-,  C(m8truction — Arbitration — Misecndud  cf  ArhUraicr^  how 


taken  Advantage  ofj]  A.,  on  the  7th  of  April,  1866,  contracted  to 
buy  of  B.  260  bales  of  cotton,  "  to  arrive  in  Liverpool  per  ship  or  ships 
from  Bombay,"  on  the  terms  of  the  printed  rules  of  the  Cotton 
Brokers*  Association  of  Liverpool,  as  indorsed  on  the  contract,  at  a 
certain  price  per  lb.  '*  for  fair  new  merchants*  Oomrawattee,  March  or 
April  tkipmentJ^  By  one  of  the  rules  referred  to,  it  was  provided 
that,  upon  such  a  contract,  the  name  of  the  ship  must  be  given  to  the 
buying  broker  "  within  two  calendar  months  next  after  the  date  <f  »A*p- 
ment  named  in  the  contract  ,***  and  by  other  rules  it  was  proTided  that, 
"  in  case  of  any  dispute  arising  out  of  a  contract,"  the  matter  was  to 
be  referred  to  two  members  of  the  association ;  and  that,  in  the  event 
of  one  of  the  parties  neglecting  for  three  days  after  notice  to  appoint 
an  arbitrator,  the  chairman  of  the  association  was  to  name  two,  whos^ 
award  was  to  be  final,  &a  On  the  21st  of  June,  the  seller^s  broker 
gave  the  buyer^s  broker  the  name  of  a  ship  on  board  of  which  were 
225  bales  of  the  cotton,  which  was  shipped  at  Bombay  on  the  19th  of 
March,  A.  declined  to  accept  the  cotton,  on  the  ground  that  the  name 
of  the  ship  had  not  been  given  within  two  calendar  months  next  after 
the  date  of  shipment : — Quoere,  whether  the  period  of  two  months  for 
the  declaration  of  the  ship  was  to  reckon  from  the  last  day  of  the 
actual  shipment  of  the  cotton,  or  from  the  end  of  the  two  months' 
limit  mentioned  in  the  contract  ?  A  dispute  having  arisen  as  to  the 
meaning  of  the  contract,  A.  appointed  one  J.  as  arbitrator  on  his  part 
B.  neglecting  to  appoint  his  arbitrator,  the  chairman  of  the  association 
appointed  two,  viz.  J.  and  one  D. ;  but  B.  objecting  to  J.,  inasmuch 
as  he  had  been  the  person  originally  named  by  A.,  the  chairman  with- 
drew his  name,  and  appoint^  one  H.  in  lieu  of  him ;  and  the  two 
arbitrators  so  appointed,  having  been  furnished  by  A.*s  broker  with  a 
copy  of  the  contract  and  of  the  correspondence,  without  giving  B.  an 
opportunity  of  being  heard,  and  within  two  hours  of  his  receipt  of 
notice  that  they  had  been  appointed,  made  an  award,  holding  that  the 
declaration  made  on  the  2l8t  of  June  was  not  a  proper  one,  and  con- 
sequently that  the  buyer  had  power  to  cancel  the  contract : — SemUe^ 
that  the  omission  to  give  B.  (the  seller)  an  opportunity  of  being  heard 
before  them  was  misconduct  on  the  part  of  the  arbitrators,  and  good 
ground  of  objection  to  the  award  if  taken  in  the  proper  manner,  viz. 
by  motion  to  set  it  aside  or  refer  it  back ;  but  hdd,  that  it  oould  not 
be  set  up  by  way  of  plea  to  an  action  upon  the  award,  or  by  way  of 
replication  to  a  plea  relying  upon  the  award. 

Thobbubn  v.  Babnes         ..         ..         384 


by  one  professing  to  act  as  agent,  but  who  has  no  existing 

principal,  effect  of  ..  ..         ..         ••         ••         ••         ..       174 

See  PaiNoiPAL  and  Agent.    2. 


for  purchase  of  shares,  effect  of,  after  presentation  of  a 


petition  for  winding  up  the  company    ••  ..         «•  ..  ..       228 

See  Companies  Act,  1862.    1. 

■,  liability  of  railway  company  on,  to  carry  by  a  given  train      839 


See  Common  Cabbieb.    2< 
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6.  CONTRACT  for  sale  of  cotton  "  to  arrive  "  guaranteed  equal  to  sample    431,  677 

See  Construction,    7,  8. 

7.  ■  to  sell  shares,  effect  of  voluntary  winding  up  upon  ..       504 

See  Companies  Act,  1861.    2. 

8. of  tenancy,  what  amountfl  to  ..  681 

See  Landlord  and  Tenant.    6. 

9. :  See  Constbuction. 

BUILDING,  constniction  of 272 


See  Debtor  and  Creditor.    1. 

CONTRACT  OF  SERVICE  not  necessary  to  maintain  an  action  for  enticing 

away  a  child        ..  ..  ..  ..         ..  ..  ..  ..       615 

See  Parent  and  Child. 

CONTRIBUTORY  NEGLIGENCE,  what  amounte  to  evidence  of         ..       631 
See  Negligence.    3. 

CONVOCATION— Pre6endaric«—Ca/A«fmZ  Chapten—Right  of  Voting 
for  Proctors.']  The  non-residentiary  prebendaries  of  cathedrals  have 
ceased  to  be  members  of  the  chapters  since  the  jjassing  of  3  &  4  Vict. 
c~.  113,  and  have  therefore  no  right  to  vote  at  the  elections  of  proctors 
to  represent  the  chapters  in  convocation. 

Randolph  and  Others  v.  Milman  and  Others  ..         ..        60 

COPYHOLD  ACT,  1852  (15  <fc  16  Vict,  c.  51),  «.  l^^Enfrancliisement'- 
Facilities  for  Improvement.']  The  lord  of  a  manor  is  entitled,  on  the 
enfranchisement  of  a  customary  freehold,  to  compensation  in  respect 
of  the  advantages  accruing  to  the  customary  freeholder  from  the 
removal  of  restrictions  on  leasing  or  other  disabilities  attending  his 
customary  estate.  The  amount  of  the  compensation  is  a  question  of 
fact  for  the  valuer,  and  depends  upon  the  extent  to  which  the  value 
of  the  property  is  in  the  particular  case  increased  by  the  removal  of 
such  restrictions. 

Lino  WOOD,  Appellant ;  Gtde,  Respondent  ..         ..         ..         72 

COPYHOLDS,  enfranchisement  of 72 

See  Copyhold  Act,  1852. 

COPYRIGHT— ^*i<7rat;iw^»  within  8  Geo,  2,  c.  13,  7  Geo.  3,  c.  38,  and  17 
Geo.  3,  c.  57 — Piracy  hy  Means  of  Photography — Name  of  Pro- 
prietor.]  The  piracy  of  a  picture  or  engraving  by  the  process  of  pho- 
tography, or  by  any  other  process,  mechanical  or  otherwise,  whereby 
copies  may  be  indefinitely  multiplied,  is  within  the  statutes  8  Geo.  2, 
c.  13,  7  Gea  3,  c  38,  and  17  Geo.  3,  c.  57,  for  the  protection  of  artists 
and  engravers.  Gafnbart  v.  BaU  (14  C.  B.  (N.S.)  306 ;  32  L.  J.  (C.P.) 
166)  affirmed.  The  8  Geo.  2,  c.  13,  requires,  as  the  condition  upon 
which  the  protection  is  afforded,  that  the  name  of  the  proprietor  shall 
appear  upon  every  plate  and  print.    The  name  of  the  proprietor  ap- 

Sared  thus: — "London:  Published  by  Henry  Graves  &  Company, 
ay  1st,  1861,  Printsellers  to  the  Queen,  6,  Pall  Mall :"— /7e/rf,  that 
this  was  a  sufficient  compliance  with  the  requirement  of  the  statute. 
The  person  intended  to  be  designated  by  the  words  "and  Company/' 
was  a  person  to  whom  Mr.  Graves  paid  a  fixed  sum  monthly  out  of 
his  business : — Held,  that  this  did  not  constitute  this  person  a  partner 
or  part  "  proprietor,"  so  as  to  require  his  name  to  appear  on  the  plate 
or  print. 

Graves  v.  Ashfobd  and  Anotheb  ..         ••        (Ex.  Oh.)      410 

COSTS — Execution,  Expenses  of— Debt  recoverable  in  County  Couri-^ 
Common  Law  Procedure  Act,  1852,  s.  123.]    A  plaintiff  who  re- 
covers a  debt  not  exceeding  20^.,  although  deprived  of  costfl  by  force 
Vol.  II.  8  M  2 
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of  the  County  Courts  Acts,  is  nevertheless  entitled  to  levy  poundage 
fees  and  expenses  of  execution,  in  addition  to  the  sum  recovered,  under 
the  123rd  section  of  the  Common  Law  Procedure  Act,  1852,  15  &  16 
Vict.  c.  76. 

ARMirAQB  V.  Jessop  ..         ..         ..         .  ..         ..        12 

2.  COSTS— Campuhory  Htference— County  CouHAct  (13  &  14  Vict,  c  61), 
8, 11 ;  Common  Law  Procedure  Act,  1854  (17  <fc  18  Vict.  c.  125,  ».  3.] 
An  action  of  contract  was  compulsorily  referred  to  a  master  under  s,  3 
of  the  Common  Law  Procedure  Act,  1854,  and  it  was  ordered  that  the 
costs  of  the  cause  should  abide  the  event,  and  that  the  costs  of  the 
reference  should  be  in  the  discretion  of  the  master.  The  master 
awarded  to  the  plaintiff  a  sum  less  than  20Z.,and  directed  the  defendant 
to  pay  the  costs  of  the  reference : — Hdd,  that  the  plaintiff  was  not 
entitled  to  these  costs ;  for  that  they  could  only  be  recovered  upon  the 
judgment  entered  on  the  award,  and  (the  judgment  being  for  a  sum 
not  exceeding  2C«.)  s.  11  of  the  County  Court  Act  (13  &  14  Vict. 
0.  61)  deprived  the  plaintiff  of  costs. 

Moose  v,  Watson 314 

3. ,  a  promise  not  to  apply  for,  under  s.  85  of  the  Bankruptcy  Act, 

1849,  is  a  sufficient  consideration  to  support  a  contract  ..         .•       196 

See  CONTBACT.      1. 

4, ,  effect  of  reversal  on  appeal  of  judgment  in  County  Court  upon      381 

See  CoxTNTY  Coubt.    1. 

COUNTY  QOTJKH—Costs-^uriadiction  of  Superi&r  Court,  under  13  & 
14  Vict.  c.  61,  8.  14.]  A  county  court  judge  gave  judgment  on  an 
interpleader  issue  for  the  execution  creditor,  with  costs.  The  Court 
upon  appeal  reversed  that  judgment,  and  ordered  a  new  trial ;  holding, 
that  the  whole  judgment,  including  that  part  of  it  which  related  to  the 
costs,  was  thereby  reversed. 

Gaqe  v.  Coluns 381 

2.  ,  Practice — Time  for  moving  for  New  Trial."]  Where 

an  action  has  been  tried  by  a  county  court  judge,  under  the  provisions 
of  19  &  20  Vict.  c.  108,  s.  26,  the  time  within  which  a  motion  for  a 
new  trial  mUst  be  made  nms  from  the  day  of  the  hearing  of  the  cause, 
and  not  from  the  filing  in  the  master's  office  of  the  registrar's  certifi- 
cate of  the  result. 

COPCUTT  V.  GbEAT  WeSTEBN  EaILWAY  C0MPA2JT  ..  ..         465 

3. ,  plaintiff  entitled  to  expenses  of  execution,  although 

deprived  of  costs  by  force  of  statutes  relating  to  .,         ..         ..         12 

See  Costs.    1. 

COUNTY  COURT  ACTS,  effect  of,  upon  costs  of  a  compulsory  reference      314 
See  Costs.    2. 

COUNTY  VOTE,  qualification  for 95, 104 

See  Pabuambnt.    i,  7. 

COURT,  practice  as  to  amendment  of  declaration  by  adding         ..         .,        20 
See  Pabtnebship. 


See  Coukty  Coubt. 


COVENANT  to  repair,  construction  of        153 

See  Landu>bo  and  Tenant.    1. 

•,  implied,  in  deed  of  assignment  of  debts        •.         .,         ..       305 


See  Debtob  and  Cbkditob.    2. 


•  in  lease  to  pay  taxes,  &c.,  construction  of 


See  Landlobd  and  Tenant.    2. 
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COVENANT  to  indemnify,  effect  of  bankruptcy  upon 568 

See  Bankbupt  Law  Consolidation  Act,  1849.    1. 

CREDIT,  a  promise  to  conduct  proceedings  in  bankruptcy  so  as  to  injure 
as  little  as  possible  the  debtor's,  is  not  a  good  consideration  for  a 

contract 196 

See  Contract,    1. 

CUSTOM — Licence  to  Fish — Reasonable  Fee — Legal  Origin^  The  owners 
of  an  oyster  fishery  had,  since  the  reign  of  Elizabeth,  held  courts,  and 
granted,  for  a  reasonable  fee,  licences  to  fish,  to  all  persons  inhabiting 
certain  parishes  who  had  been  apprenticed  for  seven  years  to  a  duly 
licensed  fisherman.  In  an  action  by  a  person  so  qualified  against  the 
owners  of  the  fishery  for  not  granting  him  a  licence  to  fish,  on  payment 
of  the  usual  fee : — Hdd^  that  as  every  act  of  fishing  had  been  by 
licence,  there  had  been  no  enjoyment  as  of  right  so  as  to  give  rise  to  a 
custom.  Semble,  that  it  was  no  objection  to  the  custom,  if  otherwise 
good,  that  the  fee  alleged  to  have  been  paid  for  the  licences  was  not  a 
fixed  fee,  but  a  fee  of  reasonable  amount  Bryant  v.  Foot  (Law  Rep. 
2  Q.  B.  161)  and  Lawrence  v.  Bitch  (Law  Rep.  2  Q.  B,  184,  n.) 
questioned. 

MiUiS  V.  The  Mayor,  Aldermen,  and  Burgesbes  of  Col- 
chester             •.         ..      476 


-,  effect  of,  as  to  payment  to  an  agent 


See  Principal  and  Agent.    4. 


,  what  sufficient  evidence  to  support  a  claim  to  anchorage  dues  by      €88 


See  Prescription.    1. 


DAMAGE,  public  board  of  health  is  not  bound  to  give  compensation  under 
8. 144  of  the  Public  Health  Act,  1848,  for  damage  caused  by  them, 
which  would  not  have  been  actionable  if  they  had  not  been  acting 

under  the  statute..  ..         ..         ••       322 

See  Public  Health  Act,  1848. 

DAMAGES,  measure  of,  in  action  against  a  common  carrier  for  delay  in 

delivering  goods     ..  •.         ••         ••  ••  ••  ..  ..     318 

See  Common  Cabrier..   1. 

DEBT,  recoverable  in  county  court,  plaintiff  may  recover  expenses  of 

execution  for,  although  deprived  of  costs  by  foroe  of  county  court  acts        12 
See  Costs.    1. 

,  implied  covenant  in  deed  of  assignment  of 305 

See  Debtor  and  Creditor.    2. 

,  what  is  proveable  in  bankruptcy     ••         ••         ••         ••         ••       456 

See  Bankruptcy  Act,  1861.    2. 

DEBTOR  AND '  CREDITOR— Pm7(?%  Contract,  Construction  o/— 
Equitable  Interest  of  Owner  of  Land  in  Materials  brought  upon  the 
Premises  for  the  Purpose  of  being  used  in  the  Erection  of  t?^e  Bouses 
— BiU  of  Sale.']  By  a  building  contract, — after  providing  for  the 
erection  of  houses,  and  the  granting  of  leases  thereof  to  the  builder  as 
they  should  be  finished,  and  for  advances  to  be  made  by  A.,  the  owner 
of  the  land,  to  enable  B.,  the  builder,  to  carry  on  the  work,  to  be  re- 
paid before  the  leases  were  granted, — it  was  agreed  by  Article  7,  that 
**  aU  materials  which  should  have  been  brought  upon  the  premises  by 
B.  for  the  purpose  of  erecting  such  buildings,  should  be  considered  as 
immediately  attached  to  and  belonging  to  the  premises,  and  that  no 
part  thereof  should  be  removed  therefrom  without  A.'8  consent  ;*'  and 

3  M  2  2 
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by  Article  8  it  waa  further  agreed  that,  "  in  case  B.,  his  executors,  &a, 
should  fail  to  proceed  with  the  erection  and  completion  of  the  houses, 
or  any  of  them,  within  the  times  specified,  it  should  be  lawful  for  A^ 
his  heirs,  &c,  to  enter  upon  and  take  possession  of  the  whole  or  any 
part  of  the  land  not  leased,  with  all  buildings  and  improvements 
thereon,  and  all  bricks  and  other  building  materials  thereon,  for  his 
and  their  own  absolute  use  and  benefit'*: — Edd^  that  the  7th  article 
gave  A.  such  an  equitable  interest  in  the  materials  as  to  disentitle  the 
sheriff  to  seize  them  under  an  execution  against  B. ;  and  that  A.*s 
rights  imder  that  article  were  not  in  any  way  qualified  by  the  pn>- 
Tision  contained  in  the  8th  article.  BMf  also,  that  the  instrument 
was  not  an  "assignment,  transfer,  or  other  assurance  of  personal 
chattels,"  or  a  "licence  to  take  possession  of  personal  chattels  as 
security  for  a  debt,*'  within  the  Bills  of  Sale  Act,  17  &  18  Vict.  c.  36. 

Bbown  and  Another  v,  Bateman     272 

DEBTOR  AND  CREDlTOB^Deed'^Assignment  of  Debts—Implied 
Covenant  of  Assignor  not  to  do  any  Act  in  Derogation  of  his  DeedJ] 
A.  and  B.  by  de^  assigned  to  C.  ''all  and  singular  the  debts  due  and 
owing  by  the  parties  named  in  the  schedule  hereunder  written  to  A. 
and  B.,"  with  power  to  C.  to  sue  in  the  names  of  A.  and  R  C.  having 
brought  an  action  in  the  names  of  A.  and  B.  against  a  debtor  whose 
debt  was  stated  in  the  schedule  to  be  250?.,  and  having  obtained  a 
capias  to  hold  him  to  bail,  A.  caused  the  sheriff  to  discharge  the  debtor. 
In  an  action  against  A.  upon  the  implied  covenant  in  the  deed  that 
he  would  do  no  act  in  derogation  of  his  grant,  A.  pleaded  that  the 
debtor  was,  without  his  knowledge  or  consent,  wrongfully  and  unlaw- 
fully held  to  bail  for  a  much  larger  amount  than  was  then  owing  by 
him  to  A.  and  B.,  and  for  a  much  larger  amount  than  the  sum  of 
250Z.  mentioned  in  the  schedule  as  due  from  him ;  therefore  the  de- 
fendant ordered  him  to  be  discharged : — Meld,  no  answer  to  the  action. 

Gebabd  V.  Lewis       ..         ..         ..       305 


-,  liability  of  promoters  of  company  for  ad- 


vances obtained  on  account  of  the  undertaking  ..         ..         ..       255 

See  Principal  and  Agent.    3. 

4.  ■ ,  distress  for  rent  not  available  for  more 

than  one  year's  rent  against  a  tenant  who  has  executed  a  deed  under 

8. 192  of  the  Bankruptcy  Act,  1861 453 

See  Landlord  and  Tenant.    4. 


• :  See  BANKRrPTCT  Aor,  1861. 


DECLARATION,  amendment  of,  by  adding  a  count        20 

See  Partnership. 

DEED  of  composition,  effect  of  acceptance  of  composition  under,  which  was 

afterwards  held  to  be  void,  effect  of       ..  ..         ..  ..  «.         22 

See  Bankruptcy  Act,  1861.    1. 

—  of  apprenticeship,  construction  of 247 

See  Construction.    2. 

under  s.  192  of  Bankruptcy  Act>  1861,  right  to  inspect  assents  to        261 

See  Practice.    1. 


—  assigning  all  a  debtor's  debts,  implied  covenant  in ..         ..         «.       305 

See  Debtor  and  Creditor.    2. 

—  under  s.  192  of  the  Bankruptcy  Act^  1861,  is  no  answer  to  a  claim 

for  unliquidated  damages  «.       456 

See  Bankruptcy  Act,  1861.    2. 

-—  under  s.  192  of  the  Bankruptcy  Act,  1861,  is  a  bar  to  an  execution 
issued  against  a  garnishee  under  the  Common  Law  Procedure  Act, 
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1854,  to  the  same  extent  that  it  is  a  bar  to  an  execution  on  a  judg- 
ment          502 

See  Bahkbuptct  Act,  1861.    5. 

DEED,  effect  of  loss  of  certificate  upon  an  acknowledgment  of,  by  a 

married  woman     ..         ..         ..         ..  ..         ..         ..         ..       510 

See  Mabbied  Woxak.    2. 

of  mortgage,  construction  of  ..         ••         ,.         543 

See  Construction.    5. 

under  s.  192  of  the  Bankruptcy  Act,  1861,  construction  of  ..       559 

See  Bankruptcy  Act,  1861.    6. 

DEED  OF  COMPOSITION  under  Bankniptcy  Act,  1861 492 

See  Bankruptcy  Act,  1861.    4. 

DELAY  in  delivering  goods,  measure  of  damages  for,  in  action  against 

common  carrier    ..  ..  ..  ..  ..  ..  ./  ..       318 

See  Common  Carrier.    1. 

DESCRIPTION  of  place  of  abode  of  objector  to  a  vote 100 

See  Parliament.    5. 

DEVASTAVIT,  liability  of  an  executor  for,  by  the  latter 153 

See  Landlord  and  Tenant.    1. 

DEVISE,  construction  of 422,511 

>8See  Construction.    3,  4. 

DISCHARGE  from  custody,  right  of  a  married  woman  to 241 

See  Married  Woman.    1. 

DISCRETION,  the  Court  will  not,  as  a  general  rule,  interfere  with  the, 

of  a  judge  at  chambers ..         630 

See  Practice.    3. 

DISTRESS  not  available  for  more  than  one  year's  rent,  when  tenant  has 

executed  a  deed  under  s.  192  of  the  Bailkruptcy  Act^  1861    ..         ••       453 
See  Landlord  and  Tenant.    4. 

-,  what  amounts  to  a  sufficient  contract  of  tenancy  to  authorize       681 


See  Landlord  and  Tenant.    6. 

DOCUMENTS,  inspection  of,  at  conunon  law  251 

See  Practice.    1. 

DOG,  liability  for  negligently  keeping  a  ferocious   ••         ..  ..         ..  1 

See  Animals.    1. 

,  liability  of  railway  company  for  injury  done  by  stray,  upon  a  station  4 

See  Animals.    2. 


EASEMENT  is  not  a  tenement  within  8  Hen.  6,  c.  7        104 

See  Parliament.    7. 


is  on  interest  in  land  for  the  invasion  of  which  compensa- 


tion may  be  obtained  under  the  Lands  Clauses  Consolidation  Act     ..       638 
See  Lands  Clauses  Consolidation  Act.    2. 

ENFRANCHISEMENT  of  copyholds  under  Copyhold  Act  of  1852        ^         72 
See  Copyhold  Act,  1852. 

ENGRAVINGS,  copyright  of  ..         ..         410 

See  Copyright. 

EINROLMENT  of  articles  of  clerkship  nunc  pro  tunc        ..         ,.         ..       244 
See  Attorney. 
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ENTICING  AWAY  A  SERVANT,  ground  of  action  for 615 

See  Pabeht  and  Child. 

EQUITABLE  SET-OFF— Assignment  of  Chose  in  Action— Lloyd's  Bond.'\ 
When  an  equitable  chose  in  action  has  been  assigned,  the  debtor  can- 
not set  off  against  the  assignee  a  debt  which  has  accrued  due  to  him 
from  the  assignor  since  the  notice  of  assignment,  though  resulting  from 
a  contract  entered  into  previously,  unless  from  the  nature  of  the  trans- 
action it  appears  to  have  been  intended  between  the  original  parties 
that  the  one  should  be  set  off  against  the  other.  The  assignees  of  a 
Lloyd^s  bond  sued  the  makers  in  the  name  of  the  original  bondholder ; 
the  makers  sought  to  set  off  arrear  of  rent  due  from  the  original  bond- 
holder, which  had  accrued  due  since  notice  of  the  assignment,  upon  a 
lease  granted  after  the  making  of  the  bond,  but  before  notice  of  assign- 
ment. On  equitable  pleadings  stating  these  facts : — Eeld^  that  the 
defendants  could  not  set  off  the  arrears  of  rent. 

Watson  v.  Mid- Wales  Railway  Compant       593 

ESTOPPEL,  effect  of  receiving  possession  of  land  as  553 

See  Landlobd  and  &nakt.    5. 

EVIDENCE— iSto*m€n<  of  Witness  in  former  Action— Privity  of  Estate 
— Mutuality,']  In  an  action  of  ejectmeDt  A.,  the  plaintiff,  profX)sed  to 
cross-exafnine  a  fehort-hand  writer  as  to  the  evidence  given  in  a  former 
action  by  a  witness  who  had  since  died.  The  former  action  was  eject- 
ment by  A.'s  son,  who  claimed  as  A.*a  heir-at-law,  under  the  suppo- 
sition that  A.  was  dead,  to  recover  the  same  premises  from  the  defen- 
dant's father : — Held,  that  there  was  no  privity  of  estate  between  A. 
and  his  son,  and  that  the  evidence,  not  being  admissible  against  A.,  was 
not  admissible  for  him     ..  ..  .,  117 

MOBGAN  V.  NiCHOLL. 

2.  ' ^  proof  of  scienter  in  action  against  railway  company  for 

injury  done  by  a  dog  upon  one  of  their  stations ..  ..  ..  ..         4 

See  Animals.    2. 

3.  ,  admissibility  of,  as  to  usage  of  trade         Ii8 

See  Principal  and  Agent.    1. 

4. ,  what  suflBcient^  of  broker  acting  as  such  within  6  Anne, 

c.  16,  and  57  Geo.  3,  c.  Ix 270 

See  Bbokeb. 

6. '■ —  of  USaore  atAongst  underwriters,  how  far  admissible       ..       357 

See  Ship  and  Shipping.    3. 
EXECUTIONj  plaintiff  entitled  to  expenses  of,  although  deprived  of  costs 

by  force  of  the  County  Court  Acts        ..  ..  ..  ..  ..         12 

See  Costs.    1. 

under  a  fi.  fa.,  effect  of  registration  of  a  deed  under  s.  192 

of  the  Bankniptcy  Act,  1861,  upon 492 

See  Bankruptcy  Act,  1861.    4. 

-,  a  deed  under  s.  192  of  the  Bankruptcy  Act,  1861,  is  a  bar 


to  any  issue  aeainst  a  garnishee  under  the  Common  Law  Procedure 
Act,  1854,  to  the  same  extent  that  it  is  a  bar  to  an  execution  on  a 
judgment  ..  ..  ..  ..  ..         «•  ..  ..  «.       502 

See  Bankruptcy  Act,  1861.    5. 

•  of  transfer,  when  necessary,  upon  sale  of  shares     ..  ..       504 


See  Companies  Act,  1861.     2. 
EXECUTOR  of  executor,  liability  of,  for  devastavit  by  the  latter  ..       153 

See  Landlord  and  Tenant^.    L 
EXPENSES,  plaintiff  entitled  to,  of  execution,  although  deprived  of  costs 

by  force  of  County  Courts  Acts 12 

^  Costs.    1. 
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EXPENSES  of  transhipment  to  be  taken  into  account  in  ascertaining 

whether  there  has  been  a  constructive  total  loss  of  cargo        ..  ..       204 

See  Marine  Iksubance.    2. 


of  hotel,  cannot  usually  be  recovered  in  an  action  against  a 


common  oarrior  for  delay  in  delivering  goods    ••  ..  ..  ..       318 

^  Common  Gabeieb.    1. 

FEE,  what  is  a  good  prescription  for  .,  ,.       476 

See  Custom.    1. 

FEME  COVERTE :  See  Mabbibd  Woman. 

FOREIGN  ATTACHMENT— rcajGrfibwa^y  suing  in  the  Mayor's  CouH, 
London,  pending  an  Action  in  this  Court  for  the  same  Cause — Staying 
Proceedings,']  Two  actions  were  brought  in  this  court,  one  by  A.,  a 
merchant  at  Naples,  against  B.,  the  other  by  B.  against  A.,  for  alleged 
breaches  of  two  several  contracts  for  cargoes  of  timber  to  be  shipped  at 
Moulmein  and  to  be  delivered  at  Genoa.  In  the  first  action  A.  Te->' 
covered  judgment  for  380 U.  ISs.  4d.,  and  on  the  14th  of  November, 
1866,  the  amount  was  paid  to  his  attorneys,  who  carried  on  business 
in  the  City  of  London  ;  and  on  the  same  day  an  attachment  from  the 
Mayor's  Court  was  served  upon  A.*s  attorneys  in  an  action  brought  in 
that  court  at  the  suit  of  B.  for  the  same  cause  as  that  for  which  the 
action  of  B.  against  A.  was  brought  in  this  court : — ^The  Court  ordered 
that  the  proceedings  in  the  action  in  this  court  be  stayed,  unless  B. 
elected  within  a  week  to  abandon  the  proceedings  in  the  Mayor's 
Court, — deeming  the  proceedings  in  the  Mayor's  Court  to  be  unfounded 
and  vexatious. 

Fbith  ANi?  Others  v,  Guppt  and  Another       ..         ..         ..        32 

"  FOUND  COMMITTING,"  meaning  of  words  in  s.  103  of  24  &  25  Vict. 

C.96         461 

See  Notice  of  Acjtion.    2. 

FRAUD,  effect  of  charge  of,  upon  compulsory  reference,  under  s.  3  of 

Common  Law  Procedure  Act^  1854       ..  ..  ..  ..  ..       406 

See  Abbitration.    2. 

FREIGHT,  payable  "  on  right  delivery  of  cargo,"  construction  of..  ..       348 

See  Ship  and  Shuppino.    2. 

,  what  amounts  to  a  constructive  total  of        357 

See  Ship  and  SmppiNa.    3. 

FRESH  PURSUIT,  what  amounts  to  461 

See  Notice  of  Action.    2. 

GARNISHEE,  a  deed  under  s.  192  of  the  Bankruptcy  Act,  1861,  is  a  bar 
to  an  execution  issued  against,  under  the  Common  Law  Procedure 
Act,  1854,  to  the  same  extent  that  it  is  a  bar  to  an  execution  on  a 
judgment  ..  ..  ..  ..  ..  ..  .•  ..  ..       502 

See  Bankbuptct  Act,  1861.    5. 

GOODS,  when  property  in,  passes  on  sale  of  ..  ..         ..         ..       127 

See  Sale  of  Goods.    1. 

,  sale  of,  warranty  of  title  upon        625 

See  Sale  of  Goods.    2. 

GUARANTEE  for  a  certain  amount  of  freight,  construction  of    ,.         ..       468 
See  Ship  and  Shipping.    4, 

HORSE,  the  servant  of  a  horse  dealer  has  an  implied  authority  to  warrant      148 
See  Pbincipal  and  Agent.    1. 
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HORSE  DEALER,  servant  of,  has  an  implied  authoritj  to  bind  his  {prin- 
cipal by  warranting  a  horse       ••         ..  ..  ••         ..  ..       148 
See  Fbincipal  akd  Agent.     1. 

HOTEL  EXPEN':t3ES,  cannot  usually  be  reoovered  in  action  against  a 

common  carrier  for  delay  in  delivering  goods    ..  ..  ..  ..       318 

See  Common  Gabrieb.    1. 

INJURIOUS  AFFECTION,  obstruction  of  an  easement  is,  witbin  Lands 

Clauses  Consolidation  Act  ..  ..  ..  ..  ••  ..       638 

See  Lands  Clauses  Consolidation  Act.    2. 

INSPECTION  of  documents  at  common  law  •.         251 

See  Peacticb.    1. 

INSURANCE:  See  Mabinb  Insubancb. 

INTERROGATORIES— Common  Law  Procedure  Ad,  1854,  s,  51.]  In- 
terrogatories under  the  51st  section  of  the  Common  Law  Procedure 
Act,  1854,  will  not  be  alLowM  where  they  relate  wholly  to  matter 
which  tends  to  support  the  case  of  the  op^xisite  party.  In  an  action 
for  a  malicious  prosecution  on  a  charge  of  stealing  books,  the  Court 
allowed  interrogatories  requiring  the  plaintiff  to  state  whether  or  not 
certain  books  described  were  in  his  possession,  and  when,  where,  and 
from  whom,  he  bought  them,  and  the  price  he  paid  for  them 

Stewabt  t;.  Smith  AND  Anotheb..  ..  ..  ..         ..       293 

IRREGULARITY,  what  amounts  to  a  waiver  of 285 

See  Pbacticb.    2. 

**  ISSUE,"  meaning  of  word 511 

See  CoNSTBUCTioN.    4. 

JURISDICTION  of  superior  courts  over  costs  in  county  court,  when  judg- 
ment in  county  court  is  reversed  on  appeal      ..  ..         ..  ••       381 

See  County  Court.    1, 

JUSTICES,  costs  of  appeal  from 292 

See  Appeal  kbom  Justices. 

LAND,  liability  for  negligence  in  user  of     ..  371 

See  Neguoekce.    2. 

LANDLORD  AND  TEN Al^T— Covenant  to  repair-^Condition  precedent 
— Continuing  Breach — Recovery  in  former  Action — Liability  of  Ewe* 
cutor  of  an  Executor  for  a  Devastavit  by  the  latter."]  1 .  By  an  indenture 
of  lease  made  in  1851,  Richard  Hall  demised  to  one  Gorton  certain 
print-works  and  premises,  with  the  steam-engines,  boilere,  &c.,  belong- 
ing thereto,  the  lessee  covenanting  to  keep  the  premises  in  good  and 
tenan table  repair,*'  the  main  walls,  roofs,  slates,  principal  timbers,  and 
the  outside  parts  of  the  said  buildings,  &c.,  and  acx^idents  by  fire, 
lightning,  &c.,  and  the  steam-engines,  boilers,  water-wheels,  and  first 
motion  therefrom  respectively,  by  the  fair  and  reasonable  wear  and 
usage  thereof,  only  excepted,*'  he  the  said  Richard  Hall  having  first 
put  the  premises  into  good  and  tenantable  repair,  pursuant  to  tho 
covenant  thereinafter  entered  into  by  him :  and  the  lessor  covenanted 
with  tho  lessee  that  he,  his  heirs,  &c.,  would  forthwith  put  the  pre- 
mises into  good  and  tenantable  repair,  and  would  during  the  term 
keep  and  maintain  "  the  whole  of  the  main  walla,  roofs,  slates,  and 
principal  timbers  of  the  premises,  and  the  steam-engines,  water-wheels, 
and  first  motion  therefrom,  by  the  fair  and  reasonable  wear  and  usage 
thereof,  in  good  and  tenantable  repair,"  &c.  In  an  action  by  the  assignees 
of  tho  lessee  (who  had  become  bankmpt)  against  the  defendant,  as 
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executor  of  John  Hall,  who  was  assignee  of  the  reversion  of  Richard 
Hall,  the  lessor,  the  first  count  of  the  declaration  assi.£;ned  two 
hrcaches, — first,  the  lessor  having  omitted  to  do  so,  that  John  Hall 
after  he  became  assignee  did  not  put  the  demised  premises,  or  any  part 
thereof,  into  good  and  tenan table  repair, — secondly,  that  John  Hall, 
whilst  such  assignee,  did  not  keep  and  maintain  the  said  main  walls, 
roofs,  slates,  and  principal  timbers  of  the  premises,  and  the  said  steam* 
engines,  &c,  by  the  fai^  and  reasonable  wear  and  usage  thereof,  in 
good  repair,  &c.  The  defendant  pleaded  to  the  first  breach, — fifthly, 
tiiat  John  Hall  became  assignee  of  the  reversion  by  reason  of  the  death 
of  Richard  Hall ;  that,  in  the  lifetime  of  Richard  Hall,  and  before 
John  Hall  became  such  assignee,  a  reasonable  time  had  elapsed,  and 
all  things  had  happened  to  entitle  the  lessee  to  have  the  covenant  to 
put  the  premises  into  repair  performed  by  the  lessor ;  and  that  the 
covenant  was  wholly  broken  before  John  Hall  became  such  assignee, 
— ^sixthly,  repeating  the  last  plea ;  and  further,  that,  after  the  death  of 
Richard  Hall,  the  lessee  sued  John  Hall  and  one  Ramsbottom,  as 
executors  of  Richard  Hall,  for  the  said  breach  of  covenant  by  Richard 
Hall,  and  recovered  by  an  award  1080?.  2».  as  damages  in  respect  of 
that  and  the  second  breach  of  covenant,  that  the  award  was  a  valid 
and  binding  award,  and  that  the  sum  awarded,  with  costs,  had  been 
paid  to  Gorton  before  his  bankruptcy : — Held^  that  the  fifth  and  sixth 
pleas  were  a  good  answer  to  the  first  breach,  inasmuch  as  there  could 
only  be  one  breach  of  the  covenant  to  put  the  premises  into  repair, 
and  that  had  occurred  in  the  lifetime  of  Richard  Hall.  2.  To  the 
second  breach, — eighthly,  that  Gorton  sued  John  Hall,  and  recovered 
damages  against  him  for  a  breach  of  the  same  covenant,  and  that  the 
want  of  repair  complained  of  in  the  same  breach  was  only  a  continu- 
ance of  the  want  of  renair  in  respect  of  which  such  damages  were 
awarded, — ninthly,  for  aefence  on  equitable  grounds,  a  repetition  of 
the  allegations  in  the  sixth  and  eighth  pleas ;  and  further,  that  Gorton 
did  not  expend  the  sum  so  recovered  in  putting  the  premises  into 
repair,  and  that,  if  he  had  done  so,  the  want  of  repair  complained  of  in 
the  second  breach  would  not  have  occurred  : — Held,  that  the  eighth 
and  ninth  pleas  were  no  answer,  as  this  was  a  oontinuiug  breach,  and 
the  former  recovery  was  no  bar,  even  upon  equitable  grounds,  but 
only  matter  in  mitigation  of  damages.  3.  The  defendant  further 
pleaded  to  the  second  breach, — tenthly,  that  such  breach  was  caused 
by  the  default  of  Gorton  in  not  keeping  the  demised  premises  (the 
main  walls,  &c.,  and  the  steam-engines,  &c.,  excepted)  in  repair 
according  to  his  covenant.  Replication,  that  the  demised  premises 
never  were  put  into  repair  pursuant  to  the  lessor's  covenant : — Ileld^ 
that  the  covenant  by  the  lessor  to  put  the  premises  into  repair  was  a 
condition  precedent,  and  therefore  that  the  replication  was  an  answer 
to  the  plea.  4.  Eleventh  plea,  to  the  second  breach,  that  the  want  of 
repair,  complainedi  of  was  not  occasioned  by  fair  and  reasonable  wear 
and  usage : — Held,  that  the  plea  \pas  bad,  as  the  words  in  the  cove- 
nant, "  by  the  ffur  and  reasonable  wear  and  usage  thereof,"  applied 
only  to  the  "  steam-engines,  boilers,  water-wheels,  and  first  motion 
therefrom."  5.  Twelfth  plea,  to  both  breaches,  that  John  Hall  had 
no  notice  of  the  want  of  repair : — Held,  that  want  of  notice  was  no 
answer,  at  all  events,  to  the  first  breach.  6.  The  second  count  alleged 
that  Gorton  recovered  by  the  judgment  of  a  court  of  error  against 
John  Hall  as  executor  of  Richard  Hall,  de  bonis  testatoris,  in  an  action 
for  breach  of  covenant  by  Richard  Hall,  1322/.  lis.,  and  that  John 
Hall  was  guilty  of  a  devastavit  to  the  extent  of  the  judgment  so  re- 
covered. To  this  count  the  defendant  pleaHed  that  the  judgment  of 
the  court  of  error  was  not  entered  up  within  two  terms  after  the 
verdict: — Held,  bad,  as  being  an  attempt  to  call  in  question  the  judg- 
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ment  of  a  conrt  of  error.  7.  Sixteenth  plea,  to  the  second  count,  that 
Richard  Hall  appointed  John  Hall  and  one  Ramsbottom  his  executors ; 
that  Ramsbottom  was  at  the  time  of  the  death  of  John  Hall  still 
living ;  that  John  Hall  had  at  the  time  of  his  death,  and  that  aft-er  his 
death  Ramsbottom  had,  in  his  hands  personal  estate  and  effects  of 
Richard  Hall  sufficient  to  satisfy  the  judgment,  and  that  the  defen- 
dant had  never  had  any  personal  estate  and  effects  of  Richard  Hall  in 
his  hands  as  executor  to  be  administered : — Held,  that  the  plea  was 
bad,  the  defendant  being  responsible  as  executor  for  the  devastavit  by 
John  Hall,  which  the  plea  admitted. 

Coward  and  Another,  Assignees  of  Thomas  Gorton,  a  Bank- 

BUFT  V.  GbEOOBY,  ExECUTOB  OF  JoHN  HaLL,  DECEASED    ..         153 

LANDLORD  AND  TENANT— Xeose,  Ccmstrudion  o/^CovenarU  to 
pay  Taxes,  &c. — Imposition  on  Landlord  under  a  Local  Improvement 
Act."]  By  the  Manchester  Improvement  Act,  1851,  14  &  15  Vict, 
c.  cxix.,  the  council  were  empowered  to  order  streets  to  be  sewered  and 
paved  by  the  oiuners  of  the  adjoining  premises,  and,  in  case  of  default 
by  such  owners,  to  do  the  work  themselves,  and  to  charge  the  respec- 
tive owners  with  their  proportionate  parts  of  the  expenses  thereof,  to 
be  recoverable  by  action  of  debt^  &c.  And,  by  way  of  additional 
remedy,  the  council  were  empowered  to  require  payment  from  any 
present  or  future  tenant  or  occupier,  to  be  levied  by  distress,  and  it  was 
made  compulsory  on  the  owner  to  allow  such  payments  to  be  deducted 
from  the  rent.  In  1863,  premises  in  G.  Street  were  demised  by  the 
plaintiff  to  the  defendant  for  seven  years,  at  the  "  clear  yearly  rent ',  of 
902.,  the  latter  covenanting  that  he  would  "  pay  and  discharge  all  tax  es, 
rates,  assessments,  and  impositions  whatsoever  (except  property-tax) 
which  during  the  term  should  become  payable  in  respect  of  the 
demised  premises.**  In  1865,  the  council  gave  notice  to  have  G.  Street 
sewered  and  paved.  The  plaintiff  neglecting  to  do  the  required  work, 
the  council  caused  it  to  be  done,  and  asse^ed  his  proportion  of  the 
expense  at  213Z.  Ss.  6d,  which  he  paid  : — Eeld^  that,  the  payment 
having  been  made  by  the  plaintiff,  not  for  a  rate,  assessment,  or  im- 
nosition  which  had  become  payable  in  respect  of  the  demised  premises, 
out  for  the  breach  of  a  duty  imposed  upon  him  by  the  act  of  parlia- 
ment, he  was  not  entitled  to  call  upon  the  defendant  under  his  cove- 
nant to  repay  him  the  amount  Sufeet  v.  Seager  (2  C,  B.  (N.S.)  119) 
distinguished. 

TiDSWELL  V.  Whitwobth  •.         326 


-,  Agreement  for  a  Lease — Covenant  for 


Title.']    By  agreeing  to  let,  a  lessor  impliedly  promises  that  he  has  a 
good  title  to  let. 

Stbakks  V,  St.  John         ..         ..    ' 37$ 


Debtor  and  Creditor — Composition 


Deed— Bankruptcy  Acts,  1849  and  1861  (12  <fc  13  Vict.  c.  106,  s.  129 ; 
24  &  25  Vict.  c.  134,  s.  197.]  When  a  tenant  executes  a  composition 
deed,  no  distress  for  rent  is  available  for  more  than  one  year*s  rent 
accrued  due  prior  to  the  registration  of  the  deed ;  the  provisions  of 
12  &  13  Vict.  c.  106,  s.  129,  having  been  made  applicable  to  compo- 
sition deeds  by  24  &  25  Vict.  c.  ]34,  s.  197. 

Williams  and  Anotheb  v.  Cadbuby  and  Anotheb     ,.         ..      453 


■ ,  Estoppel.'}    A.  let  land  to  B.  on  a 

tenancy  from  year  to  year,  which  B.  continued  to  hold  for  several 
years  after  A.'s  title  had  determined,  paying  rent  to  A.,  and  he  at 
length  gave  up  possession  on  a  notice  to  qtiit  from  A.  Subsequently 
to  the  determination  of  A.'s  title,  but  before  B.  had  given  up  pos- 
session, B.  underlet  to  C.    G.  paid  rent  to  B.  as  long  as  B.  continued 
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to  hold,  but  psdd  no  rent  to  any  one  subsequently.  In  an  action  of 
ejectment  brought  by  A.  against  C,  after  B.  had  given  up  possession  : — 
HM^  that  it  might  be  presumed,  as  a  matter  of  fact,  that  a  new 
tenancy,  from  year  to  year,  had  been  commenced  by  B.  after  A-'s  title 
had  ceased,  and  that  C,  therefore,  could  not  dispute  A.'s  title. 

LOKBON  AND  NOBTH  WESTERN  RaH^WAT  CoMPANT  V.  WeST       ..         563 

LANDLORD  AND  TENANT— C7oM*rac<  of  Tenancy^BigM  to  dis- 
train,'] An  agreement  for  the  sale  of  a  public-house  contained  the 
following  stipulation : — *'  And,  inasmuch  as  it  is  intended  that  E.  (the 
purchaser)  shall  be  let  into  immediate  possession  of  the  hereditaments 
hereby  agreed  to  be  sold,  and  for  the  purpose  of  securing  the  due  wr- 
formance  of  the  several  agreements  herein  contained,  he  the  said  E. 
hereby  admits  himself  to  be  a  tenant  from  week  to  week  to  S.  (the 
vendor)  of  the  hereditaments  hereby  agreed  to  be  sold,  at  the  weekly 
rent  of  80/.,  payable  in  advance :" — Udd,  that  tliis  created  the  relation 
of  landlord  and  tenant  between  S.  and  E.,  and  gave  a  right  to  distrain. 

Yeoman  V.  Ellison  681 


-,  effect  of  execution  of  deed  under  s.  192 


of  the  Bankruptcy  Act,  1861,  upon  a  liability  under  a  lease  ..       590 

See  Bankbuptcy  Act,  1861.    7. 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1845  (8  <fe  9  Vict.  c.  18), 
».  133 — Poor-rate — Assessment.']  Section  133  of  the  Lands  Clauses 
Consolidation  Act,  1845,  provides  that  "if  the  promoters  of  the 
undertaking  become  possessed  by  virtue  of  this  or  the  special  act,  or 
any  act  incorporated  therewith,  of  any  lands  liable  to  be  assessed  to 
the  poor's-rate,  they  shall  .  •  .  until  the  works  shall  be  completed 
...  be  liable  to  make  good  the  deficiency  in  the  assessments  for 
poor's-rate,  by  reason  of  such  lands  having  been  taken  or  used  for  the 
purposes  of  the  works":— ^cW,  that  the  promoters  are  not  liable, 
under  this  flection,  to  be  rated  to  the  relief  of  the  poor  in  respect  of 
8uch  lands. 

The  Match,  Cohmonaltt,  and  Citizens  op  the  Citt  op 
London,  Appellants;  The  Chubchwardens  and  Ovrbsbsbs 
OP  the  Pabish  or  St.  Andbew,  Holbobn,  Bespondents      ..      574 


— "  ,  Easement — Land 

or  Interest  therein  injuriously  affected — Construction  of  Award,.]  An 
easement  is  an  interest  in  land  for  the  invasion  of  which  compensation 
may  be  claimed  under  the  Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict,  c  18.  An  umpire,  to  whom  was  referred  a  claim  for 
compensation  in  respect  of  damage  sustained  by  the  plaintiff  in  conse- 
quence of  his  premises  being  injuriously  affected  by  the  erection  of 
certain  works  by  the  defendants  under  their  act  of  ])arliament,  found 
by  his  award  that  the  company  had  by  the  erection  of  such  works 
occasioned  a  diminution  of  light  to  the  plaintiffs  premises,  whereby 
they  were  rendered  less  convenient  and  suitable  for  the  requirements 
of  his  trade  carried  on  therein,  and  assessed  the  amount  of  compen- 
sation due  in  respect  of  such  damage  at  6567.  He  further  found  that, 
notwithstanding  such  diminution  of  light,  the  saleable  value  of  the 
plaintiffs  interest  in  the  premises  was  not  diminished  (the  value  of 
property  in  the  neighbourhood  generally  having  become  greatly  en- 
hanced by  reason  of  the  company's  works);  that,  except  the  said 
damage  in  his  trade  or  business,  he  had  not  sustained,  and  would  not 
sustain,  any  damage  in  the  premises ;  and  that,  except  the  com^ien- 
sation  to  which  he  was,  or  might  be,  by  law  entitled  in  respect  of  his 
said  trade  or  business  as  aforesaid,  he  was  not  entitled  to  any  com- 
pensation in  the  premises : — Held^  that  the  diminution  of  light  was 
an  injurious  affecting  of  the  plaintiff's  interest  in  the  premises,  which 
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entitled  him  to  compensation  under  the  statute ;  and  that  it  was  no 
answer,  that,  hy  reason  of  accidental  circumstanoes,  the  saleable  value 
of  the  premises  was  not  diminished. 

Eagle  v.  The  Charing  Cross  Railway  Compaky        ..         ..       638 

3.  LANDS  CLAUSES  CONSOLIDATION.  ACT,  1845,  s.  39    ..         ..       188 
See  Mandamus. 

LAW,  effect  of  receipt  of  money  under  a  mistake  of         ..         ..  ••         223 

See  Bankruptcy  Act,  1861.    1. 

LEASF,  construction  of         153,326 

See  Landlord  and  Tenant.    1,  2. 


-,  by  agreeing  to  let,  a  lessor  impliedly  promises  that  he  has  a  good 


title  to  let 376 

See  Landlord  and  Tenant.    3. 


-,  effect  of  execution  of  deed  under  s.  192  of  the  Bankruptcy  Act, 


1861,  upon  liability  under  ..  ..  ..  ..  ..  ..       690 

See  Bankruptcy  Act,  1861.    7. 

LEVY,  what  amounts  to,  under  a  writ  of  fi.  fa.      ..  ..         ..         ..       252 

See  Sheriff. 

LIABILITY  for  contributions  on  a  policy  of  mutual  marine  insurance    ..       120 
See  Marine  Insurance.    1. 

•of  a  surety         ..  ,.  ..  ..  ..  „  ..       469 


See  Principal  and  Surety.    2. 

LICENCE,  there  cannot  be  a  valid  custom,  to  require  the  grant  of  ..       476 

See  Custom.    1. 

• — ,  penalty  for  having  music  and  dancing  in  a  house  without       ..       583 

See  Penalty 

LIEN,  effect  of,  created  by  bill  of  lading 38 

See  Bill  of  Lading.    1. 

LIMITATION  OP  ACTION  under  b.  106  of  24  &  26  Vict.  c.  102        ..       532 
^e  Metropolis  Management  Amendment  Act,  1862.    1. 

LLOYD'S  BONDS,  effect  of  assignment  of,  upon  right  of  set-off  ..  ..       593 

See  Equitable  Set-off. 

LOSS,  what  amounts  to  a  constructive  total,  of  goods        ••         ..  ..       204 

See  Marine  Insurance.    2. 

,  what  amounts  to  a  constructive  total,  of  freight       ..  ..  ..       357 

See  Ship  and  Shipping.    3. 

of  certificate  of  acknowledgment  of  deed  by  a  married  woman,  effect 

of..  ..  ..  ••  ••  ..  ••  ..  ••        ...        510 

See  Married  Woman.    2. 

MALICIOUS  PROSECUTION—^wmmary  Conviction,  without  Appeal.']' 
The  rule  that,  in  an  action  for  maliciously  and  without  reasonable  or 
probable  cause  putting  the  law  in  motion  to  the  plaintiff's  damage,  it 
is  essential  to  aver  that  the  proceeding  alleged  to  have  been  insti- 
tuted maliciously  and  without  reasonable  or  probable  cause,  has  termi- 
nated in  favour  of  the  plaintiff,  if  from  its  nature  it  be  capable  of  such 
a  termination,  applies  to  a  case  in  which  the  plaintiff  hajs  been  sum- 
marily convicted  under  a  statute  giving  no  power  of  appeal. 

Basebe  V.  Matthews  AND  Wife  ..  ..  ..         ..       684 

MANDAMUS— Common  Law  Procedure  Act,  1854 (17  &  18  Viatic.  125), 
8,  68 — Compulsory  taking  of  Land — Lands  Clauses  Consolidation  Act 
(8  <fc  9  Vict.  c.  18),  8. 139.]    An  action  for  a  mandamus  naay  lie  even 
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when  no  actual  damage  has  been  sustained.  The  neglect  by  a  rail- 
•waj'  company  to  issue  a  warrant  to  the  sheriff  to  summon  a  jury  to 
assess  the  value  of  land  which  they  have  given  notice  that  they  will 
require  for  the  purposes  of  their  act,  within  a  reasonable  time  after  such 
notice,  is  an  actionable  wrong,  and  the  issue  of  such  warrant  may  be 
enforced  by  an  action  for  a  mandamus  under  the  Common  Law  Proce- 
dure Act,  1854  (17  &  18  Vict  c.  125),  s.  68. 

FOTHERBY*  V.  METROPOLITAN  RAILWAY  COMFANT  ..  ..         188 

MARINE  INSURAJ^CE— Policy— Zta5i7t7y  for  Calh.']  In  a  Lloyd's 
policy  issued  by  a  mutual  marine  insurance  society,  the  amount  of 
premium  paid  and  the  rate  per  cent  were  left  blank,  but  in  place  of 
the  latter  the  words  "  twenty  pounds  per  centum "  were  added  in 
italics  in  a  separate  line.  The  policv  also  contained  a  provision  incor- 
porating in  the  policy  the  rules  of  the  society.  Tliese  rules  contained 
nothing  which  limited  the  liability  of  the  insurers,  but  provided  that 
they. should,  make  good  all  lasses  according  to  thb  proportion  of  their 
premiums.  The  managers  of  the  society  had  been  appointed  by  a 
power  of  attorney  containing  no  limitation,  and  signed  by  each  of  the 
members  of  the  society.  In  an  action  by  the  managers  for  a  call  made 
on  one  of  the  members  to  reimburse  themselves  for  money  paid  for  a 
loss  that  had  occurred  during  the  time  he  was  a  member : — Held,  that 
whatever  meaning,  if  any,  the  words  "twenty  pounds  per  centum^ 
had,  which  the  Court  did  not  decide,  they  did  not  limit  the  amount 
for  which  each  member  was  liable  to  20  per  cent  on  the  sum  he  had 
insured. 

Gbat  and  Another  v.  Gibson «.         ..       120 

2. ,  Constructive  Total  Loss  of  Ooods-^Erpenses 

€f  drying,  landing,  and  re-shipping — Coat  of  Transit  to  Port  of  Des- 
tination!] Where  goods  are  in  consequence  of  the  perils  insured 
against  lying  at  a  place  different  from  the  place  of  their  destination, 
damaged,  but  in  such  a  state  that  they  can  at  some  cost  be  put  into 
a  condition  to  be  carried  to  their  destination,  the  jury,  in  order  to 
ascertain  whether  there  is  a  constructive  total  loss  of  the  goods,  must 
determine  whether  or  not  it  is  practically  possible  to  carry  them  on, — 
that  is,  whether  to  do  so  will  cost  more  than  they  are  worth :  and,  in 
determining  this,  the  jury  are  to  take  into  account  all  the  extra  ex- 
penses consequent  on  the  perils  of  the  sea,  such  as  drying,  landing, 
warehousing,  and  re-shipping  the  goods  ;  but  they  are  not  to  take  into 
account  the  fact  that,  if  they  are  carried  on  in  the  original  bottom,  or 
by  the  original  ship-owner  in  a  substituted  bottom,  they  will  have 
to  pay  the  freight  contracted  to  be  paid ;  that  being  a  charge  to  which 
the  goods  are  liable  when  delivered,  whether  the  perils  of  the  sea  affect 
them  or  not.  Where  the  original  bottom  is  disabled  by  the  perils  of 
the  sea,  so  that  the  ship-owner  is  not  bound  to  carry  the  goods  on,  and 
he  does  not  choose  to  do  so,  the  jury  are  not  to  take  into  account  the 
whole  of  the  cost  of  transit  from  the  place  of  distress  to  the  place  of 
destination  which  must  be  incurred  by  the  goods  owner  if  he  carries 
them  on,  but  only  the  excess  of  that  cost  above  that  which  would  have 
been  incurred  if  no  peril  had  intervened.  Bosetto  v.  Gumey  (11 C.  B. 
176)  approved. 

Fabnworth  AND  Another  V.  Hydb        ..         ..        (Ex.  Ch.)      204 


what  amounts  to  a  constructive  total  loes 


of  freight  357 

See  Ship  and  Shipping.    8. 

MARRIED  WOMAN — Discharge  from  Custody  on  a  ea.  sa.—IssueonPlea 
of  Coverture  found  for  Plaintiff,']  A  married  woman  sued  as  a  feme 
sole  pleaded  her  coverture,  and,  no  evidence  being  offered  at  the  trial 


748  INDEX. 


PAGE 


in  support  of  the  plea,  a  verdict  was  found  against  her,  and  sbe  was 
arrested  on  a  ca.  sa. : — ffeld,th&tsh.e  was  not  entitled  to  her  discharge. 

Poole  v.  Canning   ..         241 

2.  MARRIED  VlO'i/LA^— Acknowledgment  of  Deed-^Loes  of  Certifioate— 
3  <j&  4  Wm.  4,  c.  74,  m.  84,  85.]  A  married  woman  acknowledged  a 
mortgage  deed  before  a  judge,  who  signed  a  certificate  as  required  by 
3  &  4  Wm.  4,  c.  74,  s.  84.  The  certificate  was  lost  before  it  was  lodged 
with  the  proper  officer  of  the  court  for  the  purpose  of  being  filed  : — 
Heldf  that  whether  a  fresh  certificate,  if  given  by  the  judge,  would  be 
valid  or  not,  the  Court  had  no  power  to  authorize  him  to  give  one. 

In  BE  ▲  Mabbied  Woman  ..         ..         ..         510 

MASTER  AND  SERVANT,  action  for  enticing  away  servant    ..         ..       615 
See  Pabbxt  and  Child. 

MAYOR'S  COURT,  effect  of  proceeding  in,  by  foreign  attachment,  and  at 

the  same  time  suing  in  one  of  the  superior  courts        .«         ..         ..        32 
See  FoBEiGN  Attachment. 

MERCANTILE  CONTRACT:  See  Contbact. 

METROPOLIS  MANAGEMENT  AMENDMENT  ACT,  1862  (25  <fc  26 
Vict,  c,  102),  8,  106 — Limitation  of  Action — Claim  of  Compensation 
for  Injury  to  Property,"]  By  s.  106  of  the  Metropolis  Management 
Amendment  Act,  1862,  no  action  or  proceeding  shall  be  commenced 
against  the  Metropolitan  Board  of  Works  for  anything  done  or  in- 
tended to  be  done  under  the  powers  of  that  board,  under  certain 
statutes,  until  after  one  month's  notice,  and  "  every  such  action  and 
proceeding  shall  be  brought  or  commenced  within  six  months  next 
aft«r  the  accrual  of  the  cause  of  action  or  ground  of  claim  or  demand, 
and  not  afterwards :" — Held,  that  notice  of  claim  and  demand  of  arbi- 
tration for  damage  done  to  buildings  by  the  Metropolitan  Board  of 
Works,  acting  under  their  statutory  powers,  is  not  such  a  proceeding 
against  the  MetroiK>litan  Board  of  Works  as  to  render  it  necessary  that 
it  should  be  made  within  six  months  after  the  damage  is  caused. 
Delant  and  Anotheb  V,  The  Mbtbofolitak  Boabd  of 
WoBKS 532 


106, 


when  notice  of  action  must  be  given  under      ••  ..         ..         ..       i49 

See  Notice  of  Action.    1. 

METROPOLITAN  MANAGEMENT  ACT,  1855  (18  <fc  19  Viet.  c.  120), 
8.  250 — Owner — Building  Agreement."]  A.,  being  owner  in  fee  of  cer- 
tain land,  entered  into  a  building  agreement  with  B.,  by  which  B. 
agreed  to  build  certain  houses  on  part  of  the  land,  and  lay  out  the  re- 
mainder as  a  garden  for  the  exclusive  use  of  the  tenants  of  the  bouses^ 
and  A.  agreed  to  grant  B.  a  lease  of  each  house  as  it  was  built,  and  to 
grant  him  a  lease  of  the  garden  with  the  last  house ;  and  it  vras  ex- 
pressly agreed  that  B.  should  ha^e  no  interest  in  any  house  or  land 
until  a  lease  of  it  was  granted.  B.  built  some  of  the  houses,  bat  not 
all,  and  laid  out  the  garden ;  and  A.  subsequently  sold  the  reversions 
of  the  houses  which  were  built  to  C.  The  parish  in  which  the  land 
was  situated  having  paved  a  road  running  past  the  garden,  claimed 
repayment  of  the  expense  from  A. : — Held,  that  A.  was  the  owner  of 
the  land  within  the  meaning  of  the  Metropolitan  Management  Acts, 
1855  and  1862  (18  &  19  Vict  c  120,  and  25  &  26  Vict,  c  102^  and 
therefore  liable. 

Ladt  Holland,  Appellant;  The  Kensington  Vestet,  Respon- 
dents        ..         ..         ..  ..         ..         ..         ..         •.       565 

MISCONDUCT  of  arbitrator,  what  amounts  to 384 

See  Contbaot.    2. 
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PAOB 

MISTAKE,  effect  of  receipt  of  money  under,  of  law  22 

See  Bakkbuptcy  Act,  1867.     1. 

MORTGAGE  DEED,  construction  of         643 

See  CoNSTBUCTiON.    5.; 

MUSIC  AND  DANCING  in  unlicensed  house,  penalty  for  .,         ..     583 

See  Penalty. 

NEGLIGENCE— Uf?/encccf  Hole  on  Befmdanfs  Premises.']  A  gasfitter, 
having  contracted  to  fix  certain  gas  apparatus  to  the  defendant's  pre- 
mises, sen't  his  workman,  the  plaintiff,  after  the  apparatus  had  been 
£xed,  and  by  appointment  with  the  defendant,  to  see  that  it  acted 
properly.  The  plaintiff  having  for  this  purpose  gone  upon  the  defen- 
dant's premises,  fell  through  an  unfenced  shaft  in  the  floor,  and  was 
injured.  It  was  proved  that  the  premises  were  constructed  in  the 
manner  usual  in  the  defendant's  business,  that  of  a  sugar  refiner,  but 
that  the  shaft  could,  when  not  in  use,  have  been  fenced  without  injury  , 
to  the  business : — Beld^  affirming  the  decision  of  the  Court  below,  that 
the  plaintiff  was  not  a  mere  volunteer,  and  was  entitled  to  recover 
damages  from  the  defendant  for  the  injury  which  he  had  sustained. 

Indsbmaub  V.  Dames (Ex,  Ch.)      311 


-,  Permissive  Use  of  a  Close  in  which  were  Dangerous 


Places,]  The  declaration  stated  that  the  defendants  were  possessed  of 
land  with  a  canal  and  cuttings  intersecting  the  same,  and  of  bridges 
across  the  canal  and  cuttings  communicating  with  and  leading  to  cer- 
tain docks  of  the  defendants,  which  land  and  bridges  were  used,  with 
the  consent  and  permission  of  the  defendants,  bv  persons  proceeding  to 
and  coming  from  the  docks ;  that  they  wrongfully  and  improperly  kept 
and  maintained  the  land,  canal,  cuttings,  and  bridges,  and  suffered 
them  to  be  in  so  improper  a  state  and  condition  as  to  render  them  un- 
safe for  persons  lawfully  passing  along  and  over  tlie  said  land  and 
bridges  towards  the  said  docks ;  and  that  one  G.  lawfully  passing  over 
and  using  the  bridges,  through  the  wrongful,  negligent,  and  improper 
conduct  of  the  defendants,  fell  into  one  of  the  cuttings  and  was 
drowned : — Held^  that  the  declaration  disclosed  no  actionable  breach 
of  duty  on  the  part  of  the  defendants. 

E.  Gautret,  Administratbix  op  Leok  Gautbet,  deceased  v. 
Egerton  and  Others.  L.  Jones,  Administratbix  of  John 
Jones,  deceased  V.  Egebton  AND  Othbbs     ..         ..         ..      371 


^  RaUvmy — Contributory  Negligence  —  Self-imposed 

Duty^  A  railway,  consisting  of  several  lines,  crossed  a  public  footpath 
on  a  level  at  a  point  near  the  station,  but  the  footpath  was  not  in  other 
respects  dangerous.  On  each  side  of  the  railway  was  a  good  and  suf- 
ficient swing  gate,  as  required  by  the  8  &  9  Vict  c.  20,  s.  61.  The 
railway  company,  by  way  of  extra  precaution,  usually,  but  not  in- 
variably, fastened  the  gates  when  a  train  was  approaching.  S., 
wishing  to  cross  the  railway,  found  the  gate  unfastened,  and  a  coal 
train  standing  immediately  in  front  of  it.  He  waited  until  the  coal 
train  had  moved  off,  and  then,  without  looking  up  or  down  the  line, 
commenced  crossing  the  railway,  and  was  killed  by  a  passing  train. 
If  he  had  looked  up  the  line,  he  would  have  seen  the  train  coming  in 
time  to  stop  and  avoid  the  accident  In  an  action  against  the  com- 
pany by  S.'s  administratrix  under  Lord  Campbell's  Act : — Hdd,  that 
8.  contributed  to  the  accident  by  his  negligence,  and  that  the  com- 
pany, therefore,  were  not  liable.  Held  ^by  Willes,  J.),  that  the  mere 
failure  to  perform  a  self-imposed  duty  is  not  actionable  negligence ; 
that  the  omission  to  fasten  the  gate  did  not  amount  to  an  invitation  to 
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S.  to  come  on.  the  line ;  and  that,  therefore,  even  if  S.  was  not  guilty 
of  oontrfbutory  negligence^  the  company  ^ere  not  liable. 

6EEtlH>K  V.  liOKDON  AND  KoRTH  Wl»TER3r  RaILWAT  CoitPAKT  631 

4.  NEGLIGENCE  in  keeping  a  ferocious  dog,  liability  for  ..  ..  1 

See  Akimals.     1. 
5. — ' in  keeping  a  station,  action  against  railway  company    -        4 

iSseAKIXALS.      2. 

6. ,  when  notice  of  action  for,  mnst  be  given  under  s.  106 

of  the  Metropolis  Management,  &c.,  Act         ,.  ..  ..  ..       449 

See  NoTiCB  of  Action.    1. 

NEGOTIABLE  INSTRUMENTS,  payment  by  delivery  d        ....       556 
See  Fromissobt  Note.    1. 

NEW  TRIAL,  time  for  moving  for,  in  County  Court        466 

See  County  Court.    2. 

NOTICE  of  claim  for  borough  vote,  form  of  81 

See  Fabuaxent.    1. 

— — ^  of  objection  to  vote,  what  sufficient         ..         ••         ..  86,  100 

See  PARUAXEirr.    2,  5.  . 

■  of  objection  to  vote,  withdrawal  of  ••         #.  ••         ..        88 

See  Parliament.    3. 

-,  effect  of  allowing  time  for  giving,  of  appeal  nnder  s.  37  of  the 


Common  Law  Procedure  Act,  1854,  to  elapse  ..  •.  ..       174 

See  Principal  akd  Agent,  *  2. 
NOTICE  OF  ACTlOHf— Metropolis  Management  Amendment  Act  (25^ 
26  Vict.  c.  102),  $.  10^-— Negligence  of  Cmtractor.l  The  defendant, 
who  was  a  contractor  employed  by  the  Metropolitan  Board  of  Works 
to  enlarge  a  sewer  running  into  a  tidal  creek,  erected  a  dam  in  the 
sewer,  the  water  above  which  was  removed  by  pumping.  Owing  to 
his  negligence  in  not  working  the  pumps,  the  sewage  flowed  back  into 
the  plaintifTs  premises  and  injured  them.  No  notice  had  been  given 
to  the  defendant  before  oommendng  the  action: — Bdd,  that  the 
injuiy  was  occasioned  by  acts  **  done  or  intended  to  be  done  under  the 
powers  of  the  Metropolitan  Board  of  Works,"  within  the  meaning  of 
25  &  26  Vict  c.  102,  s«  106 ;  and  that  the  defendant,  therefore,  was 
entitled  to  a  notice  of  action. 

PouLSUM  V.  THiBflrr  ..449 


^  «  Found  Committinsr—2i  cfe  25  Vict.  c.  ^0^  w, 

103,  113 — Fresh  Furmit-^False  Imprisonment,}  A.  purchased  an 
article  of  B.,  and  directed  him  to  take  it  to  his  house  and  ask  foil'  pay- 
ment. B.  left  the  article  at  A.'s  house  at  1  p.m.,  and  was  paid  for  it 
by  A.'s  butler.  A.  returned  home  at  3  p.m.,  and  was  informed  that 
the  butler  had  paid  for  the  article;  and  believing,  although  erro- 
neously, that  he  himself  had  paid  B.  for  it  at  the  time  of  the  purchase, 
immediately  sent  for  a  ]K>liceman,  and  ordered  him  to  arrest  B.  on  a 
charge  of  obtaining  money  under  £alse  pretences.  The  polioeman  and 
A.*8  butler  at  once  went  in  pursuit  of  B.,  and  apprehended  him  at  10 
P.M.  By  24  &  25  Vict,  c  96,  s.  113,  it  is  provided  that  notice  in 
writii^  of  any  action  against  any  person  for  anything  done  in  pur- 
suance of  the  act,  shall  be  given  to  the  defendant  one  month  at  least 
before  the  commencement  of  the  action ;  and  by  s.  103  of  the  same 
act  it  is  provided  that  any  person  found  committing  any  ofJence  nnder 
the  act  (inter  alia,  obtaining  money  under  false  pretences)  may  he 
immediately  apprehended  witbont  a  warrant  by  anv  person.  In  an 
action  by  B.  against  A.  for  wrongful  arrest: — Meld^  that  B.  waa 
"  found  oommittlng  the  ofienoe,'*  if  at  all,  at  1  p Jtf.,  and  Xht  pnisuit 
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not  having  been  commenced  till  A.'s  return  at  three  p.m.,  A.  conld  not 
have  believed  he  was  acting  in  pursuance  of  the  statute,  and  was  not 
entitled  to  notice. 

DowNiNO  V.  Capel 461 

NOTICE  OF  TRIAL  before  issue  complete,  effect  of  II85 

See  Practice.    2. 

OBJECTION,  notice  of,  to  a  vote,  form  of 8G 

See  Parliament.    2. 
"ON  BEHALF  OF  THEMSELVES  AND  ALL  AND  EVERY  OTHER 

THE  CREDITORS,"  construction  of 559 

See  Bakkeuptcy  Act,  1861.    6. 

"ON  RIGHT  DELIVERY  OF  CARGO,"  construction  of  words  in  a 

charterparty         ..  ..  ..  ..  ..  ..  ..  ..       348 

See  Ship  an©  Shippiko.    2. 

ORDER  AND  DISPOSITION,  when  policy  of  insurance  in,  of  bankrupt        525 
See  Bakkbupt. 

OWNER  of  land,  within  18  &  19  Vict.  c.  120,  and  25  &  26  Vict.  c.  102         5(>5 
See  Mbtbopolitan  Management  Act,  1855. 

PARENT  AND  CKILD— Enticing  away  a  Servant— Contract  of  Service.'] 
An  action  will  lie  for  enticing  away  the  plaintift''s  daughter,  though 
there  be  no  allegation  that  the  defendant  debauched  her,  or  that  there 
was  any  binding  contract  of  service  between  her  and  the  plaintiff. 
The  plaintiff's  daughter,  who  was  about  nineteen  years  of  age,  resided 
with  him  as  a  member  of  his  family,  and  assisted  him  in  his  business 
of  a  licensed  victualler.  By  means  of  a  fictitious  letter  of  invitation 
dictated  by  the  defendant,  she  procured  her  mother's  consent  to  her 
quitting  her  home  for  a  few  days,  when  she  left,  and  the  defendant 
took  her  to  a  lodging-hoase,  whei-e  he  cohabited  with  her  for  nine 
days,  and  she  then  returned  home : — Held^  that  there  was  a  suf6cient 
continuing  relation  of  master  and  servant  de  facto,  and  sufficient 
evidence  of  a  wrongful  enticing  away  of  the  daughter  by  the  defendant, 
to  entitle  the  plaintiff  to  maintain  an  action  against  him. 

Evans  V.  Walton 015 

PARLIAMENT— 2?oro«flr/i  Vote— Notice  of  Claim— Inmfficient  Descnji- 
tion  of  Situaiicn  of  qualifying  Property — Amendment,  under  6  Vic*. 
c.  18,  8,  40.]  In  a  notice  of  claim  to  a  borough  vote  the  situation  of 
the  qualifying  property  wns  described  in  the  fourth  column  as  *"  Ely 
Place."  At  the  revision  it  was  proved  that  the  houses  in  Ely  Place 
were  numbered,  and  that  the  claimant's  house  was  numbered  IG  ;  and, 
upon  the  application  of  the  claimant,  the  revising  barrister  amended 
the  claim  by  adding  the  number,  and  inserted  the  same  on  the  list  of 
voters : — //cW,— confirming  the  dicta  in  Flounders  v.  Donner  (2  C.  B. 
63), — that  the  amendment  was  warranted  by  s.  40  of  6  Vict.  c.  18, 

Barlow,  Appellant  ;  MuMFORD,  Respondent 81 


Borough  Vote  —  Notice  <f  Objection — Variance  in 


Statement  of  Voter's  Abode—Service  hy  Post—Q  Vict.  c.  18,  s.  100.] 
In  "  the  List  of  Voters  for  the  city  of  Rochester,  in  the  county  of  Kent, 
in  respect  of  property  occupied  within  the  parish  of  Frindsbury,"  the 
place  of  abode  of  a  voter,  J.  A.,  was  given  as  "Canal  Road,  Frinds- 
bury."  A  notice  of  objection  was  sent  by  post,  under  s.  100  of  6  Vict. 
c.  18,  addressed  "Mr.  J.  A.,  Canal  Road,  Triudsbury,  Hocheater, 
Kent  :*'— Held,  that  the  addition  of  "  Rochester,  Kent,"  did  not  render 
the  service  of  the  notice  bad. 

Cotton,  Appellant  ;  Prall,  Town-Clerk  or  Rochester,  Re- 
spondent.   Akekhead's  Case 8G 

Vol.  IL  3  X  2 
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3.  PARLIAMENT— ^o^  of  Vbfedion,  W^MraOfdl  qpt^'l^^ 

8. 40.]  NoHioes  of  objection  having  been  5nly  gerted  on  cetts&ii  Vidteis,  a 
notice  was  publisbed  by  the  objector  in  the  local  papers,  on  the  wfh  . 
of  Augnst,  that  the  objector  withdrew  his  objections ;  ne  afterwatds 
sent  a  notice  to  each  voter  that  the  objection  was  not  wlflidhiwn,  but 
would  be  proceeded  with  before  the  revising  barrister.  At  the  retision 
court  the  notices  of  objection  were  proved,  bnt  the  votets  objected  that 
they  ought  not  to  be  called  tipon  to  support  their  rotes,  as  the  <4)je^- 
tiona  had  been  withdrawn.  The  revising  barrister  decided  ibat  the 
objections  had  been  withdrawn,  and  retained  the  names  of  tixe  voters 
objected  to  on  the  list,  without  proof  of  their  qualification : — TfeM^ 
that  the  revising  barrister  was  wrong :  for  that,  on  proof  of  each  notice 
of  objection,  he  was  bound,  under  s.  40  of  6  Vict.  c.  18,  to  call  upon 
the  Toter  to  prove  his  qualification,  and  to  strike  off  the  name  on 
failure  of  proof. 

Pboudfoot,  Ajpellast  ;  Babkes,  Reswkdekt 88 


-,  CaunUf  Vote— Apportionment — Cestui  que  trust  u» 


FossessionJ]  Certain  freehold  lands  were  conveyed  U>  trustees  oaoertain 
trusts^  among  others,  to  pay  ^  a  year  to  «Bch  of  the  trusiees,  which 
payment  was  charged  upon  the  whole  of  the  property.  Fart  oS  the 
estate,  consisting  of  some  woodlands,  remained  in  thi^  hands  of  the  . 
tmatoes,  all  the  teal  of  the  property  being  let  to  tenants^  If  the.  62. 
payable  to  each  trustee  was  apportioned  between  the  woodlands  and 
the  other  lands,  the  trustees  had  not  40s.  per  annum  each  out  of  the 
woodlands : — Jkld,  assuming  each  of  the  trustfeea  could  be  said  to  be 
a  cestni  que  trust  for  life  in  possession  of  the  woodland^  the  chaise 
must  he  apfwrtioned  over  the  whole  estate,  and  theiefm  he  had  not 
40s«  a  year  out  of  the  woodlands. 

MiLU^  APBELLiiNT;  Cobb,  Brspokbbnt  .•         •«         .•         ^.        95 


-,  Borough  Vote — Notice  of  Objection — Description  of 


Obfector^s  Place  of  Abode — C  Vtcf.  c.  18,  s.  17.]  It  is  a  question  of 
fact  for  the  revising  barrister  whether  the  description  of  the  place  of 
abode  of  the  objector  in  a*  notice  of  objection  is  sufficient.  Where 
the  description  is  such,  that  a  letter  so  addressed  would  reach  the 
objector  by  post,  and  the  person  objected  to  could  easily  find  him  by 
inquiry  on  going  to  the  place  stated,  it  is  sufficient. 

itACKWAY,  Appellant  ;  PiLCHEB,  Respondent  ..         ..      100 

<;. ■     '     ,  Borough  Vote^Notice  q^  OhjeeHonr—Betcr^iottt^  List 

on  widek  O^ffector  appears-^  Vict,  c,  18,  s.  17.]  In  a  notice  of  objeo- 
tion  to  a  borough  voter,  the  objector  was  described  as  **  on  the  list  of 
TOters  for  tihe  parish  of  P. ;"  his  name  was  not  on  the  Ust  of  oceapiera 
for  that  pari^  bnt  it  was  on  the  list  of  freemen,  and  in  that  list  he 
was  described  as  residing  in  the  parish  of  P. :  ^Beld^  that  the  notice 
washed.    TudbaU  v.  lbwnOUrk</ Briatd  (5^,  &  G,  6) ^tm^A, 

Bbight,  Appei^lant  ;  Devenish,  Respondent  ..         ..         ».      103 

7^  - — ,  County  Vote — 40«.  Freeholder — Few  in  Parish  Churth 

—Easements  Hen.  6,  c.  7—2  &  3  Wm.  4,  ».  iSs'S.  J«— 5  Geo: 4, 
c.  Ixiv.^  By  a  private  act^  5  Geo.  4,  c.  Ixiv.,  tr\istees  were  appmo^ 
to  puH  down  and  rebuild  on  an  enlarged  site  the  narisb  chur^'of  0., 
and  to  enlarge  the  burying  ground  attached  to  it  By  s.  22  all  the 
materials  of  the  old  church,  and  ail  the  fences,  &p<,'of  the  churchyard, 
and  all  the  materials  that  might  be  collected  by  the  trustees  for  re- 
building the  church,  or  making  new  fences,  &c.  to  the  churchyard^ 
were  vested  in  the  trustees,  and  it  was  provided  th^t  in  bringing 
actions  or  preferring  bills  of  indictment  against  persons  injuring  the 
chnrch  or  stealing  the  materials,  it  should  be  sufficient  to  state  that 
the  chtxrch  or  materials  were  the  property  of  the  trustees.    By  s.  24 


the  wctpr  Qtthe.pamh  aa4  ^  auiqcei^Qrs.  were  to  be  t^cjton  fOp  tha  n^^  /  / 
chiirca.  j^nd  by  ^  27  the  new  qhurch  was  to  be  ta  all  intents  aal  pur-, 
poses  tne  parish  churcU  of  0,    By  s.  30  the  trusses  were  required  to  , 
allot  pewa  and,  seats  in  the  new  church  to  persona  who  had  been  eiv-  j 
titled  to  pews  or  seats  in  the  old  church;  and  it  was  provided  that 
such  new  pews  or  seats  should  be  held  by  such  persons,  their  heirs, 
executors,  administrator^,  successors,  ^nd  assigns^  in  the  same  and  in. 
as  full  and  ample  a  manner  as  the  pews  or  seats  in  lieu  of  which  they 
were  allotted  had  been  held  by  them.    By  s.  31  the  trustees  were  em- 
powered to  sell  the  fee  simple  and  inheritance  of  such  of  the  pews  in 
the  body  of  the  church  as  were  not  otherwise  appropriated  in  pursu- 
ance of  the  act  to  any  persons  being  inhabitants  of  the  parish ;  and  it 
waS;  provided  that^  on  the  execution  of  the  conveyance  thereinafter  . 
directed  of  any  pew  so  sold,  such  pew  should  be  vested  In  the  pui*-  . 
chaser,  his  heirs  and  assigns  for  ever,  and  might  thereafter  be  sold,     . 
^,.   conveyed,  devised,  or  otherwise;  parted  with,  b^  the.  pjroprietor  ibr  tiio 
time  being,  to  any  other  person  being  an  inhabitant  of  the  parish, 
subject  only  to  the  rules,  regulations,  rates,  or  impositions  to  which  -    - 
such  pew  or  its  owner  might  be  or  become  liable  in  pursuance  of  the    * 
act ;  and  it  "Was  fUrther  provided  that  it  should  not  be  lawftil  for  any 
owner  of  any  such  pew  to  sell,  convey,  let,  assign,  devise,  dispose  of, 
or  bequeath  the  same  to  any  person  not  behig  an  inhabitant  of  the 
parish,  and  that  when  any  owner  of  any  suck  pew  should  die^  and 
suoh  pew  should  not  therefupon  descend  and  go  to  some  person  being 
an  innabitant  of  the  parish,  then  such  pew  should  descend  and  'go  to 
the  trustees  and  be  vested  in  them,  and  might  be  let  or  sold  by  them 
as  tbereinbefcMie  provided,  or  in  case  the  functions  of  the  trustee*    ' 
should  have  ceased,  then  such  pew  should  go  to  the  churchwardens  of 
the  parish,  who  should  let  or  sell  it  in  the  manner  and  sul)ject  to 
the  provisions  before  mentioned.    In  is.  32  a  form  of  conveyance  Was 
given,  in  which  the  trustees  granted^  released,  and  conveyed  to  the 
purchaser,  his  heirs  and  assigns,  the  pew,  and  all  their  right,  title,  and 
interest  in  it    The  trustees  sold  nnder  the  act  a  pew  in  the  body  of 
the  church  to  an  inhabitant  of  the  parish,  who  sold  it  to  another 
parishioner,  A.    A,  did  not  occupy  the  pew  by  himself  or  his  family, 
but  let  seats  in  it  to  other  parishioners,  and  received  for  them  more 
than  40s.  a  year : — Ildd^  that  under  the  act  A.  had  not  acquired  the 
freehold  of  the  pew.  but  only  a  right  to  sit  in  it  to  hear  divine  service, 
and  that  such  a  right  was  in  the  nature  of  an  easement,  and  therefore 
not  a  tenement  within  llie  meaning  of  8  Hen.  ^,  c.  7.    JMdy  also;  — 
that  supposing  A.  to  be  possessed  of  the  freeliold,  his  estate  was  of  th« 
nature  of  a  life  estate,  and  within  the  provisions  t)f  2  d^  3  Wm.  4,  c  45, 
s.  IS ;  and  that  A.,  therefore,  as  he  did  not  occupy  it  himself,  or  re* 
ceive  10^  a  year  for  it,  was  not  entitled  to  a  vote  for  the  county  in 
respect  of  his  interest  in  the  pew. 

HiNDB^  Appbllani?  ;  Chgblton^  Resposdhkt    ..         ..         ..       104 

PARTICULAR  AVERAGE,  what  evidence  admissible  to  explain  mean- 
ing of       .. -^7 

' /See  Ship  AJTD  SflippiNO*    3. 

PARTNERSHIP— i?i7;  ^  Exchange— Acceptance  hy  one  JPaHner  fjr  a  , 
Sum  which  indiides  his  private  Debt — Amendment  of  Bedcnttionf  by 
adding  a  Count  for  the  Consideration,']  To  an  action  oi»  a  biU  of  ' 
exchange  the  defendant  pleaded  that  he  did  aot  accept,  ant]  proved  , 
that  the  bill  was  accepted  by  his  partner  in  the  name  of  tn«"  firm,  iirid  i 
included  a  private  debt  due  from  the  partner,  as  well  as  s  litjbt  du<5 
from  the  firm.  The  defendant  had  ^iven  the,  partner , no  authoritj  U  »», 
accept  in  the  name  of  the  firm  for  his  private  debt :— Oic^fi,  whethtx  \ 
the  plea  was  proved  ?.    In  such  a  case,  the  Ck)urt  ^pnendedr  the  decl^i^,  f 

3  N  2  2 


754  ntiwx; 

pAcr 
tion.bjT  adding  a  couai  for  the  considexttlldtf;  ^nA  dk^MS  k  i^i^i  ti  ^  '' ' 
be  entered  for  the  sum  really  due  from  the  firm,  ujym  teniiB. 

Ellstonv.  Deacon..         ..         •.         m         -►-    —  -     --^ 20 

PAYMENT,  applicatioa  of,  rule  as  to  appropriation  of      ..       *  ..  '       ..       19£^ 
;S^C  PjUSCIPAL  AlfD  BUBKTY.       1.      .  .»   ^  .:   '    '  ' 

,  whi;t  is  a  good,  to  an  ftgont      ..         ..  ..         ..  „    *  368 

See  PbivcifaIj  asd  Aoeitt.    4. 

— ^,  effect  of,  by  giving  promissory  note     ..,     .    .,         —       .  ••       55^ 

See  PBOiaBsoRY  Kote.    1. 

PENALTY— >25  Geo.  2,  e,  SQ^Music  and  Danmng  in  UnlieoMtd'Heakee.'] 
A  common  informer  having  recover^  in  an  aotion  fiom  the  defendant .  - 
the  penalty  of  1002.  incurred  under  25  Geo.  2»'c«.36,  a.  2»for  keeping  <  ^ 
a  house  for  publio  dancing  and  music  witliout  the  req^oisite  lioenae  >— 
ffeldy  that  only  one  penalty  was  recoverable;  and  that  a  seoeoid  action   ^ 
by  another  common  informer  to  recover  a  like  penalty  was  not  mam* 
tainable. 

GaBBETT  v.  '^1ZS8Z$^G^^ •.  *„         585 

PERFORMANCE  of  contract,  effect  o^  being  prevented  by  unavoidable 

accident.    ••         «.  ,,         ..         ..         ..  ..         ..  ..       651 

See  CoifSTRUCTiOK*    6. 

PETITION  for  winding-up  company,  effect  of,  upon  a  subseq^ueni  contract  , 

forshares ^^      228 

See  CoMPAKTES  Act,  1862.    1. 

PEW  in  parish  church,  right  to  vote  for  parliament  in  respect  of  ••  ..       104 

See  Pabliament.    7. 

PHOTOGRAPHY,  piracy  by  means  of        ..         ,.         410 

See  COPTBI0HT.  * 

PIRACY  ofcopyright  by  means  of  photography.     ••         .,         -.         -  -   410 

See  COPYBIGHT. 

PLEADING,  equitablft  setoff  .;         ..         ..         ..         .•         ..       59» 

iSiee  Equitable  Sbt^ovf. 

PLEDGE,  what  snfBcicnt  to  constitute,  imder  a  bill  of  lading  sufficient  to 

maintain  an  action  of  trover        ..  ..  ..  .,  ..  ..         38 

See  Bill  of  Ladino,    1. 
POLICY  OF  LIFE  INeURANX3Bi  ©fifect  of  assignment  of,  without  no^ce"  "^ 
totheoffioe  .*         >.  ..  ..  ..  ,.  ...,        ..       525 

/See  Bankbupt.       -^ 

OF  MARINE  INStTRANCE,  cctostruction  of    ..         ,.;.:."    120 

See  Mabine  Insueancb.    1. 

POOR-RATE,  liability  to  make  good  the  deficiency  in,  under  s.  13S  of  ihe   • 

Lands  Clauses  Consolidation  Act,  1845,        ..,       ,-.         „•         ..       574 
See  Lands  Clattses  Consolibation  Act,  1845.    1. 

POSSESSION,  what  sufficient,  under  a  pledge  of  bill  of  lading  to  maintsaa  ' 

action  of  trover ,         4.         >*  .       ••       '     38,661 

See  Bill  of  Lading.  .  1, 2. 

POST,  service  of  notice  of  objection  to  vote  by        ..  ....       '  ..        86 

See  Paikliakekt.  ,  2.     ,      -  ; 

POUNDAGE,. sheriir*  fees  for  ..         ..  *.         ..         .;         ..       252 

See  Shebiff.  . .        ^' 

^OWER  OP  attorney;  effect  of  ^tant'df  stamp  oti'  "when  fcotttttinej  m  '" 

another  instrument  ..  ..'         ..       48S 

See  Bankbitptct  Act,  1861.    3.  a         <  


mfBOU  735; 

PAGE 

POWEB  OF  I^AS£N^a»'C(B^tn)eilOD.  of,  in  pxivatb  aet  of  parliament   .,       130 
See  CoNSTBUCTiON.  .1,  . 

,  ooDatmction  of     ..         ..         ..         .,         ..       422 

iSec  CpNBTiirqriOK,    :&4 

PRACTICE — Inapedioti  (f  Documents  eU  Common  law — Assents  to  a  Deed 
under  the  1^2nd  section  of  the  Bankruptcy  Acty  1861  (24  S  25  Viet. 
c.  134.]  A  creditor  has  a  right  to  domand  isajpectiQn  at  oommon  iaw 
of  the  written  assents  to  a  deed  under  the  192ud  section  of  the  Bank- 
ruptcy Act>  1861 ;  they  heing  by  virtue  of  the  statute  part  of  the 
deed  itself. 

AKDBfew  AH D  WiFS  V.  Pblsc;  ..         ..         ..         .i         ..       251 


~  ■  "  ,  Notice  of  TridL  before  Issue  comj^eie — Waiver  of  Irreyv- 
larUy — Discontinuance — Statute  of  Jeofails,  32  Een,  8,  c.  30.]  To  a 
dechiratiott  containing  two  countar,  the  defendant  pleaded  three  pleas 
to  the  first  ootmt,  and  a  fourth  plea  to  the  second.  Issue  was  joined 
on  iHae  pleas  to  the  ^rst  count,  and  there  was  a  special  replication  to 
the  fourth  plea.  Notice  of  trial  was  given ;  and  the  defendant  obtained 
a  rule  for  a  special  jury,  and  the  jury  waa  duly  nominated,  reduced, 
and  summoned ;  hnt,  when  the  cause  eame  on  for  trial,  it  was  dis* 
covered  that  no  issue  had  been  joined  on  the  replication  to  the  fourth 
plea.  Before  the  jury  were  sworn  the  judge,  upon  the  application  of 
the  plaintiffs  (without  summons),  amended  the  record  by  striking  out 
the  sec6nd  count ;  and,  the  defendant  declining  to  appear,  the  plaintifis 
obtained  a  verdict.  Upon  a  motion  to  set  aside  th&  verdict  for  irregu- 
larity, on  the  grounds  that  there  had  been  no  sufficient  notice  of  trial, 
and  that  there  had  been  a  discontinuance : — Seld,  that  the  notice  of 
trial  was  effectual  as  to  the  first  count ;  and  the  trial  valid.  That  the 
defendant  had  waived  any  iiTegularity  in  the  notice;  and  that  thond 
was  no  discontinuance,  oem^e,  that  the  defect  in  the  record^  6\'cn  if 
it  had  not  been  amended,  would  have  been  cured,  after  verdict^  by  the 
Statute  of  Jeofeilsi  32  Hen.  8,  c.  80. 

Bebbesfobd  AND  Anotueb  V.  Geddes      ..         ' 285 


,  Special  JuryA    A  judge  at  Chambers  having  refused  to 


grant  a  special  jury  at  tne  instance  of  the  defendants,  tnough  there 
had  been  no  laches  on  their  part, — the  Court,  ix^  the  absence  of  spec::^! 
grounds  for  so  doing,  declined  to  interfere  with  his  discretion. 

Smith  v.  The  London  and  St.  Kathabink^s  Pook  Co>OPAKy  ..      630 


— : ,  as  to  obtaining  a  scire  fMsias  against /a^shareholder  oC  a  ;raU*way 

company   ..         ..  ..         ..  •         ..     -    15 

See  Railway  Company.    1.  i 


-,  as  to  amendment  of  declaration, ^y  addiiig  ja  ooui^t  ...      •  ••        20 


See  PABTNEBdHIP. 


-,  as  to  staying  proceedings,  where  vexatiously.  taken  in  two 


Conrtsatonce      ..         ..         ..         .,         ..         .,         •.,       ,.        32 

/See  FoBEiON  Attachment^. 
-,  as  to  appeal  under  s.  37  of  the  Common  Law  Proccduve  Act, 


1864'.    ••.  :      •.     '    :.         „-        ..         ..    •     ..         ..         ..       174 

iSstfPjiiNciFAL  AND  Agent*    2. 
8.  ,  as  to  time  for  moving  for  a  newtrial  in  a  (Jonnty  court       ..       465 

iScc  County  Coubt,  .  2.  .*  .       . 

^. ,  as  to  obtaining  writ  of  scire  facias  i^ainst  a  shareholder  in 

a  company  .,         c.         ••  *•  »,,        ••        .«.         *^  '    68$ 

See  Company,    1.    ' 

10. vas  to  obtaining aubpoqnaoutoif  th«.iurisd}QtiQn  i  ;  a-    •<  •  v*  i  /« 630 

.    iSec  Witness.    I.  '        ...        ,< 

11.  ;  See  Intebboqatobies.  .  -         ..  -    .     .::i-m:    ^  .; 
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PKEBENDART  of  caiiitdnily  noQ-reBidentiaiy^  &qt «  mcmUr  of  i^e_ 

chjapter  ^ineOf  3  &  4  Yiot  c*  11^  ^         .,        ^^  ,,      «.;    ^  ^  ~  .       GO 

See  CcnnFooATiON.  .    .    ,.>      :     // 

TBESCTtTPTlO^-^Anehmtg^ue,  tehat  wiR  ewUim  »  CWm,  /p^.]    A. 
claim  for  anchomge-dties  on  a  navigable  arm  of  the  sea  OEUiaoir  ba  ti^ 
ported  in  respect  of  the  mere  orwnerahip  of  the  eoiL    Soeb  -a^djaiaviu 
the  Absence  of  evidence  to  riiew  that  mt  place  is  withon  Iha  Unto'  of  •: 
a  port  or  haven,  reqnirea  some  eonsideratioii  of  advantage  tathtpuhUa 
to  sustain  it.    But,  if  such  a  claim  be  presobmbly  capable  of  a  legal . 
origin,  and  the  payment  of  dues  is  she'wn  to  have  wen  umnterrttptediy  i 
received  time  oat  of  mfnd,  every  intendmetiti^l  be  made  m  ita  fimnn 
An  oyster-^shery  had  bee^  possessed  and  an  ancbomge-doa  had  beoi  * 
claimed  ahd  received  from  lame  immemorial  by  the  l(Mras  of  the  xnaoor 
of  AVhitBtable  in  respect  of  all  vessels  easting  andior  within  the  limks' 
of  certain  anchorase^^und  within  the  manor*    In  1795,  the  ishoy 
and  the  soil  thereof  nnclnding  the  anohcrage-groimd)  were  conveyed : 
by  the  lord,  ^vith  all  Hs  rights  and  appurtenances,  to  the  plaintafb^ 
who  thqnceforth  claimed  and  received  the  anchomge-dae.    There  waa 
some  evidence  that  Whitstable  was  a  limb  of  the  port  of  Sandwich ; : 
btit  there  was  no  direct  evidence  to  shew  that  the  anchorage-gnnnid . 
ivus  within  or  connected  with  the  port,  or  that  the  franchise  of  the  I 
port  "Was  ever  granted  out  by  the  Crown.    There  Was,  hawever,  evi-* 
d^nce  that  the  lord  of  the  manor  was  the  ownbr  Of  a  landing-plaoo  > 
called  Le  Craston,  withfn  tlie  limits  of  the  manor,  and  that  1m  took 
toll  upon  merchandize  landed  there,  and  also  that  h^  was  owner  of  the: 
anchorage-ground,  and  took  the  anchorage-due  aaanch  lord  and  owner. 
of  the  soil    llie  recitals  in  an  act  of  parliament^  by  which  the  plaior*- 
tiffs  were  incorporated  and  empowered  to  porebaBe  the  manor  and 

-  r  manorial  rights,  stated  that  there  were  '*  customary  payments  nsn^ly. 
'  and  of  right  made  to  the  lord  of  the  mamor  for  orintespect  of  any  ship 
es  Yastel  on  the  landing  of  ^oods  or  merohandize  within  the  said 
manor*'',  There  was  also  evidence  that  the  plaintiffs  had  as  far  back 
aa  Mvifi^  ^memory,  extended  maintained  buoys  and  beacons,  which 
served,  the  double  purpoj^e  of  pointing  out  the  channel  by  which 
vessels  of  small  burthen  might  safely  reach  the  anchorage-ground, 
and  eiiio  of  protecting  the  oyster-beds : — Beld^  that  the  maintenance 
of  the  buoys  and  beacons,  taken  in  connection  with  the  ownership  of 
the  soil  of  U^e  anchorage-ground,  and  the  benefit  to  the  public  there- 
fiom,  afibrded  a  sufficient  consideration  to  support  the  plaintiffs'  claimi 
to  the  anchoraga^due. 

The  Free  PiBiacRfl  OF  Whitstable  v^  FoREMAK  ..         ..      688 


2^  —    •  ,  '  M     ii..   ^  thei^ cannot  be  a  right  1^,  to  vequire  the  grant  €if 

a  Keenca      .•-        ..      •  .«         »«        ^        ,,        ••  •• 

See  COfe-Wit.'    1, 
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',  -right  acquired  by,  to  a  private  right  of  way  ..         ..       577 


.,    See  Right  of  Way 

PBINCIPAL  AND  AGENT— ^u<^r%  af  Agent  to  hind  his  Principal^ 
Bcfr$e-J)taler  —  Warra  aty  on  Sate  of  a  Hjsr» — Umge  rf  -  ynirfc  — 
^^ifhjfict^  iidmh^MiUj'of^  The  agent  or  servant  of  a  horse-dealer  hak 
im  implied  tiuOioirity  to  bind  his  principal  or  master  by  a  wairanty^ 
e?co  ihug^h  (uiiknowu.lo  the  buyer)  he  has  express  oiders  not  to 
warrant,  ^Evidence  of  a  general  pmctice  amcmgst  horse-dealers  not 
to  wurrawt  wh«^rc  tbe  Ijorsdiias  been  examined  byiivxiteri«iafy  anrgeon 
aj3^  certlfini  by  bim  to  bfe  sotmd,  is  not  admissible  to  r^bnl  the 
inference  i^raDtbrtnty  to  wartant.        •     .  '.    •  .      w-   . 

,  J  ](|9r ABD_^^  Sii^w.iiiD        .•     *   ..        •,     '    ..        ;.'••      ...      148 

2,  ■  '' ^  Contract  %y  one'  prtfiss&ig  Uy  coriti-adt  rt 
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PiG£ 

Agent,  hut  who  hu  no  existing  Principat — Oral  Evidence  to  contradiei 
^Bdtiy^ai^ifhi^AppedtwHkrslSl  €/4he  Cominoh  Lorn  Trotedw^  <     ;  j 
^     Act,  1854(17  &  18  Victi  a.  12by-Enl(»r^g^  Tinuftn-^  giving. NeHon.}  • 
Where  a  contract  is  signed  by  one  who  professeS'^to  be  si^alBg  ^as 
ag^t,**  biit  who  baa  no  pdocipal  existing  at  the  t^m^,  and  t^k^  oo^tiiict       ,  ^ 
would  be  wholly  inopemtivoonleas  binding  upon  the,  person  who  signed 
it,  he  k  personaUy  liable  o^  it:  and  a  stranger,  cannot  by  a  subsequent 
ratificatioii  feHevo  him  from  that  liability.    A  company  being  pro- 
jectiedfor  tanryin^on  the  business  of  an  hotel,  and  pi;rchasing  the 
ptiemites  and  stoek  of  ikA  plaintiff,  the  following  agreement  was  entered 
intoV-*'  Jan.  27, 1806.    To  A^  B.>  and  C,  on  behalf  of  the  proposed  . 
Giavesend  Royal  Alexandra  Hotel  Company. ,   I  hereby  propose  to  sell 
the  extra  stock,  as  per  schedule  hereto,  ibr  the  sum  of  960^«^payable 
on  the  28th  of  February,  1866  "  (signed  by  the  plaintiff).    "  We  have 
received  your  ofEior  to  sell  the  extra  stock  as  above,  anil  we  hereby 
agree td accept  the  terms  proposed."  (Signed)  "  A.,  B»,  and  C^  on.  ' 
behalf  of  the  Gravesead  licyail  Alexandra  Hotel  Company."    The 
goods  were  handed  over  to  the  representatives  of  the  proposed  company, , 
aad  were  consumed  in.  the  business.    The  company  obtained  a  certi- 
ficate of  ineorporation  under  the  Companies  Act,  1Q62,  on  the  20th  of 
February,  but  collapsed  before  the  money  was  paid :  —  Seld,  that  A^  .' 
B.^  and  G.,  were  personally  liable  oa  their  agreement,  as  for  goods  sold , 
and  delivered^  that  no  subsequent  ratiiication  by  the  con^pany  could 
relieve  them  iVom  that  liability  without  the  assent  pf  the  plaintiff; ' 
and  that  parol  evidence  was  not  admissible  to  shew  that  personal ' 
liability  waa  not. intended.    Where  a  party  has  through  inadvertence , 
allowed  the  time  for  giving  notice  of  app^l  under  the  37th  s^tion  of 
the  Common  Law  Procedure  Act,  1854,  to  elapse*  the  Court  may  in 
its  disoretioa  allow  an  appeal,  bat  will  be  guidea  in  the  exerpisc  of  tha& 

discretion  by  the  particular  circumstances,  of  each  caset,  

Kkln£b  V.  Baxtsr  ▲!»> Otmi:b&     .    ,..«;.  ^         ..     .    *•[■    ^'*^ 

3.  PRtlfCIPAL  AND  AG^J^T,  AatificaHon  (^Attof'Ageht^Puhlit 

Company — Liability  of  Promoters  for  Advances  obtained  ok  Account- 
of  the  Undertaking!]    One  J.,  acting  as  the  soHdftbf  atid  secretary  of  »• 
projected  railway  company,  by  the   audiority  of  the  promoters,  and 
by  means  of  a  cheque    si^ed  by  two    of  them,  obtained  from  the' 
plaintiff  an  advance  of  500?.,  to  be  applied  m  payment  Of  partial- 
mentary  fees,  upon  an  agreemait  expressing  that  it  was  "  to  be  rej>4id' ' 
out  of  the  calb  on  shai-es.**    An  act  authorizing  the  coristtuction  of  tfa^* 
railway    passed,  the  promoters  being  n^med  therein   as  the  first ^ 
directors;  and  at  a  meeting  subseouently , held  the  directors  passed  a' 
resolution  that  the  acts  of  J.  should  be  adopted  and  cohfirmed.    No 
shares  were  allotted  or  calls  made,  and  the-  UAdertaJang  was  not  pro- 
ceeded with  :*^i7is2</,  .that  tha  advance  was  made  upon  the  peisoaal 
responsibility  of  those  who  signed  the  cheque,  and  that  jth^  subsequent 
adoption  of  their  acts  by  the  directors  did  not  alter  their  position. 

Scott,  Public  Officer  Of  the^  Vh^os  Bi^  of  Lojojos;  v,  Ixmor-     ^ 
Ebury  AND  Others.    ..         ..         ..'  ''     ..    '    '..   '      .. 

4.  I.I  ■■'.'•■, .      .  .-^ "•'^-^  Payment-T- Question  €Jf''Factf^ 

A.  having  pUiTcbased  .goods  of,  B*  thrqu^h  a  brolsur,  j^id  for  ihcm  t(^ 
the  brcJ^r  partly  by.  an  advance  on  his  general  accuunt  with  the 
brokejr  before  the  delivery  of  the  goods,  and  partly  by  cash  on  a 
settlement  of  accounts ,  after  the  delivery,  tT^e  brvktjr  did  nut  my 
over  the  moDey.  to  B,^  and  b^caipe  bankrupt.,  Iii  an  action  by  B,  t6 
recover  (rom  A.  the  price  gf,  t^ie  good^  except  so  imi^h  as  hxd  h^ri 
paid  in  cash : — Held,  that  it  was  a  question  ot  fact  for  the  jury, 
.'  whether,  payment  to  a  broker  in  advance  :vf^.^^  W^  ^ymcpt  aa* 
against  the  principal,  depending  on  the  custoiii  of  the  trade;  and  that 
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'  '   qnestion  not  having  been  left  to  tha  jntyp  tlk  Court  mnipiad  a^io^w     r.  - 
trial.        ...                                 «''  -"''^'V'-'  ■_  -     '  *'•  •   - 

Cattkrall  V.  HiKDLE ,'*"«'       'tEx,  ChJ      368 

5.  PRIi^CIPAL  ANDAGTIXl'— Ji^;.oriV^  o/  Jf^l—lUmt^  qf^Cla ;  ^     '    " 
^non  of  Comm  it  tee  o/p  rrt^m^tfl  Vompa  nt^^  Tlie  (!e  fcwdAUt  wm  J»*s*?cia  kU 
with  one  W.and  otiiera  in  the  formatiou  of  n  piLblic  oomjuiiiij'.     At  aj 
meeting  of  the  pnjcctortJ,  of  which  Uic  ^cftiiiknt  w^v^  riniiii-in    l 
resolution  was  pass*  d  tliat  the  prosi>cctns  tljeti  rtfad  aw-T 
the  initials  of  the  d*.- fend  tint  T>q  approved  aud  printed  j 
culation^and  at  a  sul>seqtn?iit  mec^iu^,  of  whrdi  aIbo  the  iieteuiiwa 
was  chaarman,  a  further  a^iiolution  was  f massed  "that  the  pro»jje«lp»  as 
altered  and  marked  \xl\\\  the  cliairmairs  initiAlE^,  he  approved  a«  the 
pfoepeetuBiof  tbs  compttDy,  and  thiit  Iho  Banifl  be  printed  itrrdicn-^' 
lation  and  advertised  at  the  discretion  of  W.  as  early  as  ppssibfe/T' 
W.  employed  the  plaintiffs  to  print  the  protp^ttig,  dher^lngt  tl)eni  tlie 
initialled  copy,  and  tellinjithem  that  he  was.  authpri^  \i^  tha  do*    ; 
fendant  to  get  it  printed.    Tlie  prospectus  when  prfnteil  waa  delivered 
dt  the  office  of  the  company,  and  was  ad4^p^4iai)d  circulated  \)f  the 
defendant.    There  was  an  arrangement,  not  communicated  to  tbe 
plain tiflfsi  between  the  defendant  and  W.  that  all  expenses  of  forming 
the  company,  down  to  the  allotment  of  shares,  were  to  be  borne  by 
W, : — Held^  thaV  there  was  evidence  from  which  Hie  jury  might  infrt* 
tliat  W.  had  authority  to  pledge  the  defendant's  crddit  for  the  printing. 

HiLSY  A^p  Anoiheu  V,  Pagkjngton        ^.      ....        •.         »*       536 

PRINCIPAL  AND  SURETY— 3f«»^  Olub,  Promimry^ate  far  a  Loan 
hy^^ApprDpriaiioK  of  Prtyme#U«.]  The  mrrety  on  a  pit>ml8sorjr-note 
given  to  8«cm«  a  loan  to  a  member  of  a  tyroney  ohib  formed  for  t^ 
purpose  of  raising  money  by  means  of  monthly  subscriptions,  and 
lending  it  in  small  sums  at  interest  to  the  members,  and  dividing  the 
proceeds  when  the  shares  are  fully  paid  up  and  th^  loans  repaid,  can- 
not rely  upon  the  monthly  subscriptions  and  premiums  paid  by  his 
principal,  as  payments  in  reduction  of  his  liability  upon  ,tlie  vote*' 

Wbight  akd  Axothee  V,  HicKLiKO  AND  Otukbh  .      .  ^     .   \\      199 


-,  Inereaw  of  the  Duties  of  Principal — Zta- 


bUtiff  of  Surety. "}  Declaration  on  a  bond  conditioned  for^thed^c  perfofpyy 
ancc  by  A.  of  his  duties  as  collector  of  the  poor  rates,  and  of  the  sewea 
and  general  rates  for  the  parish  of  S.,  the  ooud  to  continvie  in  ibrpp  if. 
A.  held  either  oflSce  sejiarately.  Breach,  that  A»  received  money  in 
each  capacity,  and  failed  to  pay  it  pver.  Plea,  that  before  breach  two 
acts  were  passed  increasing:  A.'a  duties  as  collector  of  sewem  and 
general  i-ates,  and  under  which  he  was  also  appointed  collector  of  m^ 
drainage  rates,  by  the  persons  under  whom  he  held  his  other  appoint* 
ments.  These  acts  altered  the  proportion  in  which,  certain,  sowers 
rales  Were  to  be  borne  by  dififerent  parishes,  increasing  the  proportion 
payable  by  the  parish  of  S.,  and  also  in)poae4  upon  the  $ewors  lates 
certain  fresh  charges  of  small  amoimt;—.//e/£2,  affirming  the  judgment 
of  the  Court  of  Common  Pleas,  that  the  appointment  of  A.  to  the 
new  office  of  oollector  of  main  drainage  mtes  did  not  avoid  Ibe  bond. 
Held,  also,  that  the  changes  introduced  by  the  acts  did  not  amount  to* 
an  alteration  of  the  office  of  collector  of  sewers  rates  -fo  which  A.  was 
originally  appomted,  and  therefore  did  not  aAxwd -ihe--boBd.  -- flWrf,  — 
also  (Martin,  B.,  dubitante),  that  the  bond  was  divisible,  and  that  Ibe  ' 
plea  was  bad,  as  aflfording  no  answer  to  the  defendants*^  liability  for 
A.'s  breaches  of  duty  as  collector  of  poo;:  rates*    .    ^    . .  .  _ 

Bkillett  Ai^D  Others  v,  Fletcher  and  Another  .,  (Ex.  Oh*)      469 

PRIVATE  ESTATE  ACT,  construction  of           ..         .:         ..         ..       130 
iSec  CoNSTBUcnoN.    1.         /    .    /    >  .       > 
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PROC!Wftt*rlghtofvolmgfor'-    '..         L     '    ..         ..         .. '      ..„        60 

,  ,  ^e0 Odsiyogation.  ^^        ■,..•.   's   ■...'">  ^  • 

'rR03OSS0BY  NOTE— ^SfMjf^^  >Dq-.   . 

claVAtioh'tipon  tlie  common,  colmts.  l*let^  tnal'tte  d^Sendant,  wita 
the  ^IfiStitlTO*  consent,  had  dei^vered  a  prwiiisi^ory  note  on  account  oC 
the  aebt  to  C,  who  stfll  hdd  Xt.  lleplication,  on  equitable  grounds, . 
that'C  at  the  ^me  of  the  delivery  had  been  and  still  was  a  tcuBte^  of 
this  ]rflaint}fti  who  were  alone  beneficially  interested  in  the  note,  of  which 
thedefhidant  had  notice,  axid  that  the  note  was  overdue  and  unj)aid.i— 
^efcF,  on  demurrer,  a  good  ^plication.  . 
'' '    Tfei  Natiokai*  SivnfGS  Bank  Assocution,  LuutBd  «,  TjiAi^AH,     556 

2. ;rT'*'  ■»"  !'■■! v"  forkiuiMtyttttiomiy  clab^  tiabilily  of  «  8«i«^. 

upon    .    ...        ••        «.         »•         1*  •  •     ^       '••«  '  '   %«         .«      199 

PROMOTER  af  compttny,  liability  of,  for  advnncte  obtainecj  on  account  of 

thettiid«rtakilig     ,.         '  .:         •.         ,'.     265 

Set  PBIKCtPAIi  AXD  AOEKT,     8. 

PROPliRTY  in  goods  passes  on  contBact  of  sate,  when      ♦•     •    ..         -      127 
'    ^Vc  Saljb  car  Goods.    1, 

PROSElCUTlOl^.  action  for  malicKHM         . .         ^ .  •  .  /        . ."     68 

.    .^HAtioiaiaa  PBoaBcoTiuN. 

•TUBLIC  HEALTH  ACT,  1848  (11  &  12  VW:  e.  03),  i».  144— Damasru.] 
A  Ixx^rd  of.  public  health  are  iM>t<  boimd  to  gtte  eottiSj^eniBiCtilDnytitndiar'' 
the  Public  Health  Aot,  1848  (11  Ss  12  Vkt.\c.^6a),  & >144^fQtaBy 
dainagi9  which  they  jooay  oa^we^  which  w^wld  not  iiave  been  aotictiabie 
if  they  had  not  b?en  acting  under  th»  Authority  of  the  actL  ' 

,    .HaX«L    v.    TilX    HaYQSi    AJUPBBJIBK^    aha  :Butl«BnB8   OFUHE 

Boiiouofl  Off  BiusTOii    ..         04        «.     .    «•         .»         ».      822 

QUALIPIOATION  for  votes  for  jTarliamenti        '  „   ^;'./;,,^;/    ,'   '05,104 
•    *         •  >8ec  PxEUAMEicrt.    4,  7,  ' 

RAILWAY  COMPANY— 5c2Vc/ac/a$  againtU  SliartJiolJeri  uudtr  $  tSt  0 
vat  <J.'16,  8.  dG'^Ftltng  the  return  to  the  Ji,  fa.'— Service  o/ItuIe/Qv 
act./ci.— Pmd^tcr.]  To  entitle  a  creditor  to  a  pci.  fiu.  against  a  share-, 
holder  in  a  railway  company,,  imder  the  3Gth  section  of  the  Con^panies 
Clatises  Consolidation  Act,  1846  (b  &  9  Vict.c  16),  it  is  not  necessary 
tbttt  the  sheHfT^  returns  to  abortive  writs  issued  a'^aiust  the  poxnp^y 
should  have  be^  actually  filed  at  the  time  of  the  motion.  ThQugJbi, 
the  notice  to  the  party  Sought  to  be  charged  must  be  served  personally, 
the.rule  nisi  for  tne  sci.  fa.  may  be  seived  uiou  an  attorney  a^tho- 
ri«edt<y  accept  servi(Je  for  hhn.  .  .    .       ' 

•  TbOB  iLfRACOMftE  BX1I4WAT  COMPA-NT    V.  THE  DeVON  A^I)  So- 

MfiBMBT-RAiLWAT  Company  ; /^6  Lord  PoLTijioBK  ..        ..     .35 

2, —^,. liability  of,  lor  injucies.cauied  by  al  stay  dog 

upon  a  station      •»       .  ••'        ..         #.       .  .*.       1^      -  .*       '^  .*  .        4 
fke  A^xnuiSL    ,2,    ., 

3. r— ** — ■■■ >"y  liabiiity  of,  ott  contivct  to  tarry  by  u  par- 

ticukrthiia ••  ..      •  .«         ..      889 

4. ■ ^,  liability  6f»  for,  neglijciig^  in.^vceping^fi.level 

crosriiiig    .;  ••      ..         .1         ..         ..         ,i         ..    '     ..         ..       633 
_ /See  NEGLiGfSNCE.    ,3.  •  .   •/     I  .  :  :  -  I  .      /.  /  : 

5.  I  Sec  COMFAKY.      1. 
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RATIFICATION,  wbftt  anwunts  to»  of  »  cwtra^t     '       .,         ,,,;,,      <^  ..   174 
iSs«  PBiNcxruai  Aiu>  Aqsnt.    2,  .,  .'  ' ,[ 

•  <Jf  agent's contwct by  priirtipoi    «•         ..      ''..''    •■*'  '    255 


;8!pe  Principal  aud  Aoent.    3. 

RATS,  damage  done  by,  is  iiot  within  the  usual  exceptions  contauied  ito  a ' 

bill  of  lading  ,      ..  ..  .^         ^^       .  «.  ..  ^/         ..  '.   302 

iSfec  Ship  AND  Shipping.    1..  '  .,    , 

REASONABLE  FEE,  wiiiBther  there  can  be  a  fee  of  Doooctain  ooioiiiit?'!'   47G 
iSfieCuvroM.    1. 

REASONABLENESS  of  oondidbn  in  a  oontmct  made  with  aimthmy' 

.,    company ..         ..         ••         ••       839 

;Sse  Common' Cabbieb.    2.  ''*'•-" 

RECiiTPT  of  composition  tuideir  cdmposiiioo  deod,  wfaich  wHtfafleBimrdi.. 

heldtobetoid     ..  ; .*  ..      .-.        22 

See  Bawkbtwtct  Act,  1861.    1. 

RECOYEKT  IN  FOKliEK  ACTION,  effect  of ..      153 

S<}e  Landlord  and  Texakt.    1. 

REFERENCE,  COMPULSORY,  uiider  ^  3  of  the  CompiQu  Law  Prtw 

codiire  Ac^  1854,  wber«r  th^re  is  a  chaige  of  fmud     •»       .  ••         v  v    ^^^ 
See  Abbitbatioh^    2, 

REMOTENESS  of  damage,  in  action  against  oDmmon  oarritt  Urt  delay  in 

delivering goodff  ..         ..         .-.         ..         .. •     31S 

Bee  Common  CARBn&R.    1. 

RETURN  to  fi.  fa.  against  railway  comiJany  not  necessary,  to  iile  before 

moving  for  a  scire  facias  against  a  shareholder..  ,        ..  .,  ..         15 

See  Railway  Company.    J, 

-RPyigiNG  BARRISTER:  ^eePARLiAMEST.  _     . 

RIGHT  OF  ACTION,  suspension  of,  by  delivery  of  promiasory  note     ..       55G 

iSee  Pbomissobt  Note.    1,  . 

RIGHT  OF  WAY^User—Frescriptum— Excess.']    The  defendant  beini 
entitled  by  immemorial  U3er  to  a  xight  of  way  over  the  plaintifFs  land^ 
from  field  N.,  used  the  way  for  the  purpose  of  carting  from  field  N.'. 
some  hay  stacked  there,  which  had  been  grown  partly  there  and  partly 
on  land   adjoining.     The  jury  found  in  effect  that  the  defendant 
in  so  doing  liad  Used  the  way  bona  fide,  and  fbr  the  ordinary  and  * 
'  i^asonabld  use  of*  field  N.  as  a  field :— iZieW,  that  the  mer^  fj^ct  that  • 
some  of  the  hay  had  not  been  ^wn  on  field  N.  did  not  make  the 
carrying  of  it  over  the  plaintifiTs  lazni  an  eKCesa  in  the  udsr  oCtbe  right'  .  <  ^, 
of  way.  .  ^ .  .  ,. 

WiLLiAMB  V,  James  ••        r..    .     ..         ..         «i.         ..    "  577 

,»ULE.IN  SHELLY'S  CASE;  ^jCgj^TjjuqTxoN..  4.  ,..        '^,    .      ..,    ^11 
RULES  OF  STOCK  EXCHANGE,  eff'ect  of,  upon  a  ocmtxact  .  u  -  -     228,  504 

^COMPANI«3iAiQT,1362.  .,1,;2,  .    ..    ,        .  . 

'       -  •       •  'n. 

SALE  of  cotton  **  to  arrive,"  construction  of  i.'         .» '      '«  431,677 

.       /Sec  CONBTRUCTION.,    7,8*.  .       .  ..  •    iM  < 

SALE  OF  GOODS— W^Aen  Property  passes.']    It  <lepondB  on  4;he  inten- 
tion «f  j&e  ipariiea  whether  the  prop«r(y  in  gooda,  io  which  wmetbiiig ,     ^ 

'    .<  temains  to  be  done  before  they  are  r^y  to  be  deliypred,  pas^os  W  a. 
buyer  at  the  time  of  the  saie  w  m  the  completion  of  thi^  ^fo^da. .  A., 
a  brvd^mak^r,  whp  w^  in  embarrassed  circumstances,  sold  to  B.^  tp    , .  ^ 
whom  he  was  largely  indebted,  a  large  quantity  of  bricks.    B.  sent      *  "^ 
ah  agent  to  the  brickfield  with' an  («d6r  fo^  the  delivery  of  tb,e  bricks, 


'/^  PAQB 

and  A.'s  ibreinan'  told  him'  he  wad  ready  to  eoihmeticd  Mirering  ih&ai      ' 
if  a  man,  who  was  in  possession  under  a  distreflfr  t>ut  iii  hy^  the  land- 

J   lor4»  waff  jwd  out,  and  l^e  poipted  out  three  clamps,  one  consisting  of 

finished  bricks,  a  second  of  bricks  still  burning,  w^  &  third  of  bricks 
moulded  but  not  burnt,  as  those  from  which  he  should  make  the  de- 
,  ,r.  livery. '  A.  havinjo;  become  bankrupt,  the  landlord  sold  some  of  the' 
bricks,  and  B.  sold  the  Yiemainder  to  tJ^  who  removed  them.  In  an 
action  of  trover  by  the  assignees  of  A.  against  0.  for  the  bricks : — 
^eAJ^'tfaal  the  oondudt  of  A/s  fbronan  whb  a  soffieient  appropriationr 
of  the  bricks,  and  that  the  property  in  the  whole  of.  them,  though- un- 
finwbed»  passed  to  B»  at  the  timer  such  haying. been  apparently  the 
'    iniention  of  the  parties. 

YouNO  AND  Ai^oTiiEB  v.  Matthews        .,         »•         •*         ..       127 

2.  SAUS  OF  GOODS-^  Warraniy  iifXitlerr-Uhd^iakm  ^Mwer,  or  thai  ^  ,  • . 
the  Buyer  should  he  permitted  to  carry  away  the  ITiing  Sold*^£vi' 
dence.']  A  boiler  set  in  brickwork;  andoapablo,  if  tak^n  to  pieces,  of 
r  being  removed  without  injury  to  th^  pren^ises^  had  been  seized  and 
sold  under  a  distress  for  a  poor-rate  due  from  the  occupier,  and  bought 
at  a  public  auction  by  the  defendant,  and  re-sold  by  him  to  the  plain- 
tiffs at  an  advanced  price,  with  noticief  of  tlhe  oitcTUnstaboes  under 
which  the  defendant  had  boa^tit,  ike  pteintiff^  to  remove  it  at  their 
own  expense.  The  mortgagees  of  the  premises  upon 'which  the  boiler 
stood  haKing  prevented  the  plaintifiis  from  carrying  it  away,  tho  plain- . 
tifGB  brought  an  action  against  ^he  defendant,  relying  upon  an  ailege(.l , 
implied  warranty  that  he  had  good  titla  to  tha  boiler,  and  that  tbey 
should  be  permitted  to  remove  it : — Held,  by  Bovill,  C.J.,  and  Mon- 
:  tague  Smith,  J.  (dissentientoj  Willes,  J.),  that  thetB  was  no  evidence 
to  justify  the  jury  in  finding  a  warranty  as  alleged. 

Baguelet  AND  Akotheb  V.  Hawlet       ..     '    ..         ..         ••       625 

3,——— ^,  "  to  arrive,**  construction  of  ..         •.  481,677 

r 

SCIENTEB,  proof  of,  in  action  for  negligence  in  keeping  a  ferocious  dog ..  1 

See  Akimals.    1.  .  .         .         ,     ■ 

>      ,  proof  of,  in  action  against  railway  company  for  injury  done 
by  a  dog  at  a  railway  station     .•         ..         .,         ..         ....  4 

j^  Animals.    .2. 
SCIRE  FACIAS,  practice  as  to  issuing,  against  sliarcholdcrs  of  a  com- 
pany                  ./        ..         r,         ..         ..  15,586 

.    8^  Haiuwat  Company.     1.    Company.    1. 

SERYAKT :  ^8^  Master  and  Sbbvant. 

SERVICE  of  rule  nisi  for  a  scire  facias,  how  made  .i         15 

'See  Railway  Company.    1.        • 

' '■ —  of  notice  of  objectibn  to  a  tote  by  "post  ■  ..'   '     ..  '  '  '  V, '       ..  t'  '  66 

'    '    See  BABlXAHEXTi     2.  '      ' 

J  contract  of,  not  necessaix  to  maintain  aU  action  [or  enticing 

away  a  child  from  a  parent        ..         ..  ..       615 

S06  £a  BENT.  AND  QUILD.  . .     ,,     .  :   .  — ' 

SET-OFF,  practice  as  to  equitable    ..         ..      •    ..         ..         .;     '    ..       593 
^e  Bquixablb  Sethpff*  .       « 

SHAREHOLDER,  praotioe  aa  to  istfoing  a  sdro  ibcias  agepnst^  in  a' 

c6mpany        "    .»         ,.      ...         .,         ..*       •...:.        .  15,580 
'  /8cfr  Railway  a>MPANT»    1.    Oompa»y.    1.. 

SHABUS,  .#ect  of  jVpluntary" "Winding  up  of  fcompjiny  tH)On'  contract  fpr" 
sale' of',    ...   '.,"  ••    -  .'-,  •■     ..  "■'  '..,'  '   p.:''    ,.  ;;    ..;     '  .."    604 
'  ■  '>Sye'doMPA»lEd'AcT,18'te.'  '2:  -''  '-■  '  ^•'"'  '"''  ^  ''  -^  ''  '  "''■  ''•' 


762  J^^. 

PAGS 

SHERIFF — Poundage  and  Fees — What  amounts  to  a  lecy  mtder  a  Wri^  ; 
o/fi.fa.']  A  slieriflr's  officer  went  with  a  warraiit  to  tlae  defcu^^iuit'* 
premises  for  the  purpose  of  levying  pnder  a  fi.  fe,,  aitd,  without  eajij^g  . 
or  doing  anything  more,  produced  the  wiarrant  antl  deiOAiidt^  the  debt  ** 
and  costs,  toj;ether  with  poundage  and.  expenses  *A  levy.  The  money  , 
waa  paid  under  protest : — Held,  that  this  did  not  .Lmotmt  to  a  levy^  m  > 
as  to  entitle  the  sheriff  to  poundage  or  the  officer  \q  fees. 

Nash  v.  Dickenson  .,      .   •.         .•      .   ^.       ,..         ..      252 

SHIP  AND  SHIPPING— 5»Z2  <^  Lading^PerUs  of  Navigat%o»^-^Bats.'] 
Goods  were  shipped  under  a  bill  of  lading  containing  the  usual  e^cep-. 
tions  of  ^  the  aot  of  God,  the  Queen^s  etiemies,  fife,  and  all  and  every 
other  dangers  and  accidents  of  the  sea,  rivers,  and  navigation,  of  what  , .  ^ 
kiAd  and  nature  spever." . ,  The  goods  were  injured  dunng  the  voyage 
by  rats,  though  the  shipowner  had  taken  aU  poesibie  precaution  t6 
prevent  it : — Edd,  that  the  cause  of  injury  did  xiot  oome  within  the 
exception,  and  that  the  shipowner  was  liable.  .       - 

Kat'ahd  Another  v,  Whekleb  aM>  Another  ..        (Ex.  Ch.)      302 

2r. • ' ^  CJiarterparty,  Construction  qf-^Freight  pay^ 

able  **on  right  Ddivery  of  Cargo** — Concurrent  Actsi]  By  the  tengas. 
of  a  bill  of  lading  frdght  was*  to  be  paid  ^one  thiid  in  cash  on  arrival  a^ 
B.,  and  two  thirds  (»i  right  delivery  of  the  cargo,  by  good  and  approved 
bills  payable  in  London  at  four  months,  or  cash,  deducting  usual  in* 
terest,  at  the  option  of  the  shippers."  The  vessel  arrived  at  B.  Thp.  ^ 
one  third  freight  was  paid,  and  the  consignee  of  the  cargo  declared  his 
election  to  pay  the  remaining  two  thirds  in  cash  less  interest : — Held, 
that  the  delivery  of  the  cargo  and.  payment  of  the  balance  of  thefreiglit 
were  to  be  concurrent  acts,  and  that  the  master  was  not  bou^id'  to  de- 
liver the  cargo  unless  the  consignee  paid  or  was  ready  and  willing  at  * 
the  same  time  to  pay  the  balance  of  the  freight, 

Paynter  and  Others  v.  Jaues .  ••         •« »     348 

3. ,  ifaHtie  Insurance — ConstriMstive-  Total  Loss 

of  Freight — Suing  and  Labouring  Clause — Particular  Avcrag^-^JSviy  ■'  i 
dertde  of  Usage  dfnongst'  Underwriters.'}     The*  plaintiffs  effected'^an 
insurance  with  the  defendanta  on  the  chartered  freight  of  a  ship,  for  a,  - 
voyage  from  C.  to  E.     The  pdicy  contained  the  usual  ^Ui^g  an<i 
labouring  clause,  and  a  warranty  against  particular  average.    During  . 
>     the  voyage  the  ship  was  so  much  damaged  in  a  storm  that  it  put  into 
K.,  where  it  became  a  total  wreck.    The  goods  were  landed  arid  for- 
' ..  warded  in  another  ship  .to  their,  destination,  at  an  expense  kss  than  ~ 
the  chartered  freight,  and  on  their  arrival  the  chartexed  fisei^t  Was 
paid.     In  an  action  to  recover  from  the  underwriters  a  proix)rtiDnate'  - 
part  of  the  expense  incurred  in  forwarding  the  goo48  bv  the  second 
ship  : — Held,  that  there  would  have  been  a  total  loss  of  the  frei^t^t 
•   R.  if  the  goods  had  not  bceti  forwarded;  and  th^t'the  plaihtifb  wete    " 
entitled  to  recover  the  sum  claimed  under  th6  suing  &hd  labouring 
clause  of  the  poli.Qy.    At.  the  trial*  evidence  v^as  ^v.ai  thai  espentea" 
incurred  in' preserving  the  subject-matter. of  insnrandfe  were  itdi  **p^- 
ticular  average,"  but  **  particular  charges,"  as  those  termSrwere  und^* 
^    stocd  in  the  busiii6ss  of  lilarine  ihsurance: — ^Zrf,  that  fhis  evidence 
was  admissible  to  shew  the  mode  in  which  such  expenses  were  treated. 
.'    by  toiercautile  mett;  but«that  the  usage  proved  by  it* was  fn  affirm- 
ance of  the  common  law,  and  did  not  control  ot  vai^y  the  limguage  of 

,,     Uie  policy.  ^  .,  ..  •    -. —     

KiDSTON  and  Others  v.  The  Empire  Masinr-  iNSimANcis  0>h- 

PANY         ..         ..         .,,!      (Ex..ChO_357 

4.  '- ■ '■ ,  Charterparty — Construction  ff,  Qwktaniee^ 

A.  chartered  a  vessel  from  L  to  L.  with  a  full  cargax)f  pc^taroleujcn.  t  A*.  ^ 
f    being  unable  to  6npply  the  cargo;  the  OVi^ner^  of  (lie  v^iisd^agijeei  to 
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cancel  the  chart6iT)art}*,  and  seek  for  another  oargo^  on  A.  jiiuaran tee- 
ing the  vessel  a  "sum  of  900Z,  gross  freight  home.''  The.  ownersi 
prectirM  a  cargo  whose  estimatea  freight  would  have  amounted  to 
566?.  14ff.,  bnt  "the  vessel  was  lost  on  its  way  home  : — UM,  that  the 
owners  were  at  any  rate  entitled  to  recover  from  A,  the  diflFerenco 
between  the  estimated  and  guaranteed  freights,  if  not  the  whole  frcij^t 
of900Z. 

Cark  A^^)  AxoTHEft  v.  The  Wallachian  Petroleum  Compaky 
(Limitbd)  .,        ^ ;         ..        (Ex.  Chi)      4G8 

6.  SHIP  AND  SHIPPING  r  .  ^  CuAi«nBBPABTT..   Bill  car  Laddsq. 

SOLICITOR.    See  Attorket. 

SPECIAL  JUIiY»  practioe  as  to  gntnting  rule  for  .« CoO 

Bee  Pbacticv«    d«  > 

STAMPS,  effect  of  want  of,  upon  a,  power  pf  ?it*orney  tliat  is  contained  in 

another  instalment  ..         \.         ..         ..       483 

^acBAS^KRUPTcrrAcT,  ISei.    3. 

STATION,  liability  of  railway  company  for  injury  ddoe  by  stray  dog  tijxm         4 
Se$  AwmALS..    2«      . 


STATUTES.^— 

, 

8  Hen.  6.  c.  7 

Be$  Pablujiknt,  .  7. , 

32HeD..8,aD0 

6e«  PRAd^cs.    2« 

285 

6  AonSfC.  10    •  44 
See  Broker. 

..         ...  270 

8  Geo.  2,  c.  13 , 

SteCoPxmanr. 

..          ..         ..          ..       410 

25  Ged.  2,  c:  36,  8.  8  ^    .. 
See  PKi^ALTT. 

;.,      ...         ....•,■'  .'..1,  583 

7Geo.3,c.3S     ..         .. 
5fec  Copyright. 

*.  .  ■     V          „,       410 

17  Geo.  3,  c-57    ..        ..,         .. 
Bee  CoPfiMOHT. 

M          «         ..          ..          ..       410 

,  ,  _      ^,^     .....     '1 

67  Gea  3.  e.  Ix.  .i         ** 

^  BjBOK&B. 

y         ..          ..         ..  .    270 

6  Geo.  4,  c.  Ixfr,  ..         .,        ,. 
See  ParliaMRST.    7. 

..      ..  .    .*  :  10 

2&3  Wm.4,  c45,  S..18    .      .,        *,  ■    •  ^  ,      »*         •►      ■    i.  .i  104 
See  Pabuamest,    7,                                                    -    •      . 

3  &  4  Wm.  4^  c.  74.  ss.  84.  85  .. 
iSctf  Married  Woman.    2. 

".*'       >.         ..    ■     '..       510 

3  &  4  Yict:  c:  11*3          ..,        .. 

See  CoN-VocAtibN'.     "    '     ' 

..  '       .•          ..      ,   •,  .      60 

CViptCpl8,s.l7.         „      .  .. 
See  Paruajiiest,    5,  0* 

.^-  .    4.»    ■    1*         ..        .100,102 

n  10 

.;.  81,88 

Bee  P.AiuAliKlfTj    i^tL             '    ■ 

k.          ..          ••          .•           *•         oo 

jSte  PARUAHKarr.    2. 

8  Ar^S  Vict.  C.  16,  ^.  3$  ..         ..         ..         •«    ;     .,,   . ',\,    ..    ,,    .    15 

See  RaIlvay  CoHpa^t,    1.  '  * 
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STATUTES  (continued) :—  r   .  .  . .    . . »  ^:  n  I  i  / 

S  &  9  Vict.  c.  18 ".    i  ^  . .      .*    I    ...  .   '  .'^  V  t«38 

^  Lands  Clauses  Consolidation  Ac1^/  2.  .  /     "    .- 

"  '  f  8.   39        ••  ••  ••..••  ••■  *m        -     -mm  X88 

i&c  Mandamus.  .      :     - 

iSec  Lands  Clauses  Consolidation"  A(;av  1645.    1.    ^  ■     - 

,  ., ^ — c.  20,  8.  61  ..    ....       ..         ••         ..  ^.     . .« 631 

See  Negligence.    3.  - 

.  11  &  12  Vict  c.  63,  8.  144 .        „  •.        322 

/Sec  Public  Health  Aott,  ]y84i6.      .  '     - 

.  12.&  13  Vict.c  106,  8.  85         ,.      196 

SeeOows^iJ^,    h  :  f        /      .  > 

^,8.146         ..         .:         ..        '..    '  .,'-..       590 

iSec  Bankeuptct  Act,  18161. .  7*  ,  ..  .  '    if  I'W    - 

^,88.173,178  .♦      .    ,,       568 

See  Bankbupt  Law  Consolidation  Act,  1849*    1.  . .  ,  ., 

.13&14Yict.c.61, 8. 11  ..         ..         ..     '    ..  ..         .;       Hi'" 

iScc  Costs.    2.  *  .  , 

5«  County  Court.    1.  .  •     i    /i  •• .    - 

14  &  15  Vict.  c.  cxix ..  ..  .!       326 

;8^  Landlobd  Ain>  Tenant.    2.  ':' 

15  &  16  Vict.  c.  51,  8. 16 '      .:         72 

See  CoPYHQO)  Act,  1852,                                                          >     .       ; . 
> 0.76,8,123         ..  ..         •.         12 

See  Costs.    1. 
17  &  X8  Vict,  c.  34     4»  4.  .. «ap. 

See  Witness.    1. 

See  Bill  of  Sale.    1. 
0.125,8.3  ..  .. .     .^      314 

iSec  Costs.    2. 
,  8. 37        ..  ,.       174  ' 

See  PlKINCfEFAt^  AHD  A<}BNT.      2. 

^,8.51  ..  "^      ....        ^ 293 

/See  Intebbogatobies. 

^,8.68  188 

See  Mandamus. 

'  18  &  19  Vict.  c.  120,  8.  250  ..  ..         ..  ..         .•         .'.      66S 

See  Meteopolitan  Management  Act,  1856» 

19  &  20  Vict.  c.  104,  8.  10  ..  ..         .,         v.    •      ...         ..       €02 

/See  Cbu^c^tabd,     .  . 

,r-f : —  c.  108».8.26.. .^         ^       465 

See  County  Coubt.    2. 

20  &  21  Vict- a  43      ...       .  •,         ,.         .,,        ..    ,      ..         ..      292 

Set  Appeal  fbom  Justices. 

24  &  25  Vict  c.  96, 88. 103, 113    '       .,    '      ..         -.       .  ,.         .*       461 
iSeeNo;riCBOjf ApTjQN.-  2.       :....... 

.T^ T r.c.134,8. 192,     .1/..         ......         ..231,492,659 

iSee  Pbactice.    1.    Bankbuptcy  Act,  1861*    .4,6. 

v.r*i : : r#8s.  192, 198       ..  .>      ^.         .,         .•    .„.      502— 

See  Bankbuptoy  Act,  1861.    5. 
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-  2i&2o  VicL-c.  134,.88. 192, 197 .....  500 

/SSee  Bakkbuftcy  Aot,  1861;    fj  .      , 

See  Landlord  and  Tenakt.    4. 

'  ^  &26  View c.  89,8.131         ...         i.         ..         ..      ^4 

See  CoMPANiBd  AcTi  1B62.    2, 

-,.g.  153  •. ....  ..       228 


See  GouFANiBS  Act,  1862.    1. 

■clOSJ      ..    . »•    ..  •        ..     •    ..  .    365 


See  Metbopoutan  Managemkkt  Act<,  181^5. 

J ,8. 10«     ....     ....      ..'■■■  -'.i^        ..         440/532 

See    Notice    of    Action.     1.      MetbopolxA    MAMAOEitteKT 
.,Ame2U)mbnt. Act,  1862.    I,  m  

STATUTE  OP  JEOFAILS,  effect  of,  aftet  veMTct   '   ''   ..       '  ..      '   ..       285 
'       /Sw  Pbaotice.  ;  .2.        .  '.1...I     -  -  — 

STAYING  PKOCEBDlkcfS,  Where' taten  vexatioiisiv  in  two  db'ui'fi  ^t 

once*       ..  .'•      ..         ..  •       .. '       ..      '•.'.'..         "..  '     32 

See  FoBEiGN  Attachment. 

STOCK  EXCHA:NGE,eftect  of  Vule8  of,  upon  a  contract  .,'-.  , ..,      .  .4""' ""228 
See  CoMPANiEB  Act,  1862.    1.  ,  . 

STOP  upon  good8  for  freight,  effect  of       ;:..        / ..   :    :  -.•         *»   ,   '  -^r-        38 
iSee  Bill  OF  Lading.    1.  ,,  ..•   . 

SUBPCENA,  fonn  of  affidavit  necessary  to  obtain  a  rile-  for,  to  hd  8eifved 

out  of  jurisdiction  under  17.  j&  18  Yic.  c  34     ..::.;•.,         r^         ...-    -£30 
See  Witness.    1.  »  ;         • 

SUIKG  AND  LABOUKINQ  CLAUSE,  construction  of ..  -      .»         .;      do7 
See  Ship  and  Shipping.    3.  •         - 

SrfMMARY  CONVICTION,  an' action -for  malicious  prosecution  wiH  not 

lie  if  the  plaintiff  has  been  convicted  by  ..  !.**        .:      '   ..       684 

iSM  MAiiicions  Pbobbcution.  - 

SU;HETY  :  See  Pbincipal  and  Subbty.  <.  -        ■ 

SUSPENSION  OP  RIGHT  6F  ACTf-IOiW,  by -delivery,  of  promissory'"   ' 

note  ^.       _  556 

See  PBOifissoBY  Note.'  *  1.      ' 


TENANCY,  what^^amounia  to  a. contract  of ..   .      .tj*    -.4.        ..     /   .►  .-  661 

/SeeliANDLOBD  ANDTBIU2fri..\6^/         r.,/,     '  .  .    :     ,/    .. 

TENANT:  fileeLANDLOBD  AND. Tenant.  /    ; 

TIME,  for  giving  notice  of  appeal  under  s.  37  of  the  Comhitjii'taw'Prbcc- 

dure  Act,  1854,  effeot  of  allowing,  to  elapse      ..  '     %,   "     .,-   -    ..      -i:f4 
/See  Pbincipal  AND  Agent.    2.  -  •       ■  -     / .  / 

— J-—  within  which  motion  for  a  new  trial  in  a  Conif  ty  dotirfc^  musf  fee 

made         '  ,.         ",,       '  ..     '    ..       465 

iS(8e  Coxtnty  CODBT.     2.  (;,:....  ..   / 

TITLE,  by  agreeing  to  let,  a  lessor  impliedly  promises  that  he'hak  a  good, 

•tolet         r. .;         .i"  '  .:*..-   — .- — 376 

iSee  Landlobd  A^  TsKiN^r.  <*3y  "     '  -     ''      i      •  -    ►/  ^ 

,  implied  warranty  of,  on  >sale  of  |;ood8 '    '   '•*    ••%•--.;     ^    .; — 625 

/Sec  Sale  OF  Goods.    2.  -^        *"'  .- •/-  ^        ..l   *'l.  ' 
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TOTAL  L0S8  of  <roods,  nrhat  amoants  to  a  ocmstraetive  • 20i 

See  Marine  iKStiBANCE.    -2. 

,  wbat  amounts  to  a  constructive,  of  freight  ..  ..       357 

iSw  Ship  AWD  8htfpi»o.    9. 

TRADE,  admiRsibility  of  evidence  of  usage  of         ••         ..  ..         «•       148 

See  PteiKCBPAL  Aim  Aokkt.    1. 

TRANSFER,  execution  of,  when  necessary  on  sale  of  shares        ..         ..       504 
See  Companies  Act,  1862.  *  2. 

TRIAL,  notice  of,  before  issue  complete       ..  ..  285 

See  Pbacticb.    2. 

TROVER,  what  sufficient  possession  to  maintain 38,661 

See  BiiiL  OF  Lading.    1,  2. 

UNDERWRniiIRS,  evidence  of  usage  amongst,  how  far  admissible       ••       337 
See  Ship  and  Shipping.    3. 

UNLIQUIDATED  COl^AIM,  deed  under  s.  197  of  the  Bankroptcy  Ad^ 

1861,  is  no  answer  to '       ..       456 

See  Bakkhuptcy  Act,  1861.    2. 

USAGE  of  trade,  admissible  of  evidence,  respecting  ,.         ..  ..       14^ 

See  PBiKaPAL  and  Agent.    L. 

,  evidence  of,  amongst  under \yriters,  how  far  admissible     ..         •.       357 

See  Ship  and  Shipping.    3. 

USBBynghtaoquiAredby.ofaprirate  way  ..         577 

See  Right  of  Way. 

VOLUNTARY  WINDING  UP,  efifect  of,  upon  contract  for  sale  of  shares      504 
See  Companies  Act,  1862.    2. 

VOTE  for  borough 100 

See  Pabuauent.    5. 

for  borough,  form  of  notice  of  objection  to  ..  ..  ..  ..       102 

^0  Pabuauent.    G. 

for  county,  qualification  for  .. 95, 104 

See  Pabliament.    4,  7. 

WAIVER  of  an  irregularity,  wliot  amounts  to 28,"^ 

See  Pbactice.     2. 

WARRANTY  on  sale  of  a  horse  by  a  servant  of  a  horse  dealer  binds  the 

principal  without  any  express  authority  to  warrant     ..         ..         ..       148 

See  Fbinoipal  and  Agent.    1. 

of  title  implied  upon  sale  of  goods    ..         ..         ..  ..       625 


See  Sale  of  Goods.    2. 


WAY,  right  of  private  ..         ..         ..  ..  .,         ..       577 

See  Right  of  Wat. 

WINDING  UP,  VOLUNTARY,  eflfect  of,  upon  a  contract  for  the  sale  of 

shares       ..         ,,  ..         ..         ,,  ,,         ,,       5(>| 

i8w  Companies  Act,  1862.    2. 

WITHDRAWAL  of  notice  of  objection  to  a  vote,  effect  of  ..         ..        88 

See  Pabliament.    3. 

WITNESS— SWipomi^  out  ^the  Jitnadidion,  under  17  A  18  Viei.  c.  84.3 
A  rule  for  a  subpoena  to  bring  up  a  witness  from  Scotland,  under  the 
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TiQM 

17  &  18  Vict,  c  84,  will  Dot  be  granted  unless  the  affidavit  dificloses 
fsifita  to  shew  t^t  \im  ikttenda^ce  U  ihe  proposed  witness  is  le^isao-     . 
ably  necessary.  '   .  - 

Allen  t;.  The  Dtpcs  OF  Hamilton  ..         630 

2.  WITNESS,  statement  of,  on  a  trial  when  adniaaibie  on  a  aeoond  trial  117 
See  Evidence.    1.  .  , 

3. ,— ,  attesting  a  bill  of  sale,  wha^  aufficisnt  affidavit  doscobing  \  144 

See  Bill  of  Sale.    1.                                                        .  .     /  ,  . 

WORDS  "found  committing"  ..  •  ...  ,.  .  1,  ..  /  ..  461 
See  Notice  of  Action,    2. 

-^ — ."issue"     ..  ..         ..  ..  .,         ..         '..         ..       511 

See  Construction.    4. 

— — ,  "  on  behalf  of  themselves  and  all  and  «Y«yy  other  t^  credi- 
tors"          659 

See  Bankruptcy  Act,  1861.    6. 

-i • — ,"  on  delivery  of  cargo"      ;.         ..  '       ..       '  ..     '  .  ..  '      .1  ''  848 

See  Ship  and  Shipping.    2. 

WRrt' of  scire  facias  against  a  shareholder  in  a  company,  prateiice  a:&  to  '    ^ 
obtaining    ..         ..  ..         ..         ..         ..         ..         ..     '    ..     566 

i8«e  Company.    1. 


'^\  For  REGULA  GENSRALIB  as  to  Proceedings^  on  Appeals^  ^SiK.Law  Bep. 
2Q.  B.655. 


END  OY  vol/.   IT. 
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